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PREFACE. 


1 H  E  following  Reports  are  respectfully  submitted 
to  the  Profession,  with  the  hope  that  they  will  be- 
found  useful. 

The  Reporter  has  many  acknowledgments  ta 
make.  To  the  Learned  Judge,  he  feels  grateful^ 
for  the  kind  and  essential  Encouragement  he  has 
received.  To  the  Bar,  his  thanks  are  due  for  the 
friendly  assistance  he  has  experienced.  To  the 
Solicitors  also,  he  feels  indebted,  for  their  ready 
communication  of  Papers. 


H.  M. 


11,  Old  Buildings^  LiucolnVInn, 
7th  February  1B17. 
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HOWELL  V.  GEORGE.  -    '^!^'    » 

4th  July. 

1  HIS  was  a  bill  for  a   specific   performance;   and      Spec^pet' 

prayed.  That  the  agreement  might  be  specifically  per-  /«"»«w«^^'*/w*<' 

formed ;  and  that  the  defendant  might  be  decreed  to  do  *»/««  JW*^«^» 
,  „  -      ,  -  .  i*      ^^  *^»  <"»  estate 

and  execute  all  acts  necessary  to  be  done  on  his  part,  for  ^.^^   buonewko 

making  a  good  title  and  conveyance  in  fee-simple  of  the  gupposai  he  was 

premises,  finee  firom  the  land-tax  and  otl^er  encumbrances,  absolute  owner  of 

to  theplamtiff,  his  heirs  and  assigns,  or  as  he  should  the  estate^  when 

appoint.  ^  «»*  o^y  '^ 

nantforlife^un' 

The  agreement  was  as  follows  : — **  Be  it  remembered,     .^.  .     ' 

^  *  mthapractso 

"  that  it  was  agreed,  this  21st  day  of  March   1804,  empowering  him 

between  John  George,  of  Cherrington,  in  the  county  of  to  purchase  **  an 

Gloucester,  gentleman,  of  the  one  part;  and  Thomas  estate  in  fee 

Hotoel,  of  the  Bourne,  in  the  parish  of  Stroud,  in  the  ««P^  *»  posses^ 

sion^  in  some 

eonfoenieni  pkte  or  places  in  England,  of  equal  or  better  value^  and  to  settle 

tie  same  to  Hmm  lieu  of  the  settled  estate^  which  was  then  to  be  his  own.*^ 
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said  county,  maltster,  of  the  other  part ;  as  follows : 
The  said  John  George,  for  and  in  consideration  of 
the  sum  of  one  pound  and  one  shilling,  to  him  now 
paid,  and  of  the  sum  of  1498/.  195.  and  5,000/.  to 
be  paid  at  the  time  and  in  manner  as  hereinafter  is 
mentioned,  with  interest  for  the  same  from  the  25th 
day  of  March  now  instant,  doth  hereby,  for  himself, 
•his  heirs,  executors  and  administrators,  covenant, 
promise  and  agree  to  and  with  the  said  Thomas 
Howel,  his  heirs  and  assigns,  that  he,  the  said  John 
George,  his  heirs,  executors,  administrators,  or  assigns, 
shall  and  will,  on  or  before  the  25th  day  of  March 
1805,  ^y  such  conveyance  and  assurances,  ways  and 
means  in  the  law,  as  he  the  said  Thomas  Howel,  his 
heirs  or  assigns,  or  his  or  their  counsel  or  solicitor, 
shall  reasonably  advise,  devise  and  require,  and  cause 
all  proper  and  necessary  parties  to  join  therein,  well 
and  sufficiently  release,  convey  and  assure,  unto  the 
said  Thomas  Howel,  his  heirs  or  assigns,  or  to  such 
person  or  persons  as  he  or  they  shall  direct  or  ap- 
point, free  from  all  encumbrances  and  the  old  land-tax, 
all  those  several  messuages,  tenements  or  dwelling- 
houses,  &c.  [describing  the  premises] :  And  that  the 
said  Thomas  Howel  shall  and  may  receive  the  rents 
from  all  the  premises  from  the  25th  day  of  March 
now  instant.  And  the  said  Thamas  Howel,  for  the 
consideration  before  expressed,  doth  hereby,  for  him- 
self, his  heirs,  executors  and  administrators,  promise 
and  agree  to  and  with  the  said  John  George,  his 
heirs  and  assigns,  that  he  the  said  Thomas  Howel, 
his  heirs,  executors,  administrators,  some  or  one  of 
them,  shall  and  will  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  John  George,  his  heirs  or 
assigns^  the  sum  of   M98/.    19$.  on  or  before  the 
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25th  day  of  April  now  next  ensuing ;  and  the  further 
sum  of  5,000/.  on  or  before  the  25th  day  of  March 
1805^  with  lawful  interest  for  the  said  sum  of  5,000/. 
from  the  25th  day  of  March  now  instant.  (Signed) 
John  George,  Thomas  Howel;  witness,  George  Wa- 
then :  one  guinea  having  been  paid  in  part.'' 


By  a  Settlement  made  previous  to  the  marriage 
of  the  defendant,  the  premises,  in  question,  were  con- 
ireyed  by  Peter  Leversage  the  elder,  since  deceased, 
the  father  of  the  defendant's  wife,  to  Peter  Leversage 
the  younger,  and  William  George,  and  their  heirs,  to 
the  use  of  said  Peter  Leversage  the  elder,  and  his  assigns, 
till  the  marriage  of  defendant  and  his  said  wife :  and 
after  the  sdemnization  thereof  to  the  use  of  said  Peter 
Leversage  the  elder  and  his  assigns,  for  his  life,  with 
remainder  to  the  use  of  said  Peter  Leversage  the 
younger,  and  William  George,  and  their  heirs,  during 
his  life,  to  preserve  contingent  remainders;  with  re- 
mainder to  the  use  of  Frances  Leversage,  wife  of  Peter 
Leversage  the  elder  (since  dead),  and  her  assigns,  for  her 
life ;  with  remainder  to  the  use  of  said  Peter  Leversage 
the  younger,  and  WilUam  George,  and  their  heirs,  du-> 
ring  her  life,  to  preserve  contingent  remainders;  with  re- 
mainder to  the  use  of  defendant,  and  his  assigns,  for  hfe ; 
with  remainder  to  the  use  of  said  trustees  and  their 
heirs,  during  the  life  of  defendant,  to  preserve  contingent 
remainders;  with  remainder  to  the  use  of  Elizabeth 
Leversage,  the  wife  of  defendant,  and  her  assigns  for 
her  life,  with  remainder  to  said  trustees  and  their  heirs, 
in  like  manner  to  preserve  contingent  remainders ;  with 
reoiainder  to  the  use  of  the  first  and  other  sons  of  the 
body  of  the  defendant  and  his  said  wife,  severally  and 
ffuccessively  in  tail  general,  with  remainder  to  the  use  of 
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all  and  every  the  daughter  and  daughters  of  the  bodies 
of  defendant  and  his  said  wife,  as  tenants  in  common  in 
tail,  with  remainder,  in  default  of  such  issue,  to  the  heirs 
of  the  bodv  of  defendants  said  wife :  with  remainder  to 
the  u$e  of  Jakm  Letenage^  the  grandson  of  said  Peter 
Leversage  the  elder,  his  hdrs  and  assigns  forever.  And 
in  th^  settlooft^nt  was  contained  the  following  proviso : 
**  Provided  also,  and  it  was  thereby  further  declared  and 
agreed,  by  and  between  all  said  parties  to  said  indoiture, 
that  in  case  defendant,  when  he  should  be  in  possession 
of  said  premises  by  virtue  of  the  limitations  thereof 
thereinbefore  made  to  lum,  should  settle,  convey,  and 
assure  other  lands  and  tenements  of  an  estate  of  inhe- 
ritance in  fee-simple*  in  possession,  in  some  conv^iient 
place  or  places  in  England,  of  equal  or  better  value  than 
the  said  premises  therdby  granted  and  released,  and  in 
fieu  and  reciunpense  thereof,  unto  and  fer  such  and  the 
uses^  intents  and  purpok^^es,  arxl  upon  such  and  the 
trusts*  and  under  and  subject  to  such  encumbrances 
as  the  said  premises  were  thereby  settled  and  assured 
vnto;  and  in  such  case*  and  at  all  times  from  thenceforth, 
all  and  everr  the  us«^  trust  or  tiusis*  estate  and  estates 
thereon*  belbre  limited*  e^qpressed.  and  declared  of  or 
roncenung  the  same*  shottUI  cea:^,  deteimiifte^  and  be 
wtleily  TiMd  to  aQ  intents  arxl  porposes;  aixl  the  >ame 
premises  should  from  tbencefoith  remain  and  be  to  and 
fer  the  only  proper  u$e  and  behoof  of  defendant,  his 
heirs  and  assigns*  fer  ever,  aad  to  and  fer  no  other  usae, 
inlHttt  or  purpose  whatsKW^ver*  any  thong  therein  000- 
lained  to  the  oaniniy  notwithstanding*'^ 
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uid,  together  with  the  defendant'%  wife,  refused  to  join  1815. 

in  a  recovery  or  conveyance.  The  defendant  by  his  '  "'""■"" 
answer  swore,  that  at  the  time  he  entered  into  the  Howbl 
agreement  for  the  sale  of  the  estate,  he  erroneously 
conceived,  (being  altogether  unacquainted  with  matters 
of  law;  and  not  having,  to  his  recollection  or  belief,  pe- 
rused said  settlement  since  his  marriage,  nor  remem- 
bering the  ccmtents  thereof),  that  defendant  either  had 
such  an  interest  in  the  estate,  or  such  a  power  X)ver  the 
same,  as  would  enable  him,  with  the  concurrence  of  his 
¥rife/  to  sell  the  estate  absolutely,  without  any  restric- 
ticm  whatsoever. 

Mr.  Hart  and  Mr.  Fisher,  for  the  plaintiff,  contended, 
that  the  defendant  ought  either  forthwith  to  procure  his 
son  to  suffer  a  recovery  of  the  premises  comprised  in  the 
agreement,  in  favour  of  the  plaintiff,  and  to  join  himself, 
and  procure  his  wife,  and  all  other  necessary  parties,  to 
join  with  his  son  in  suffering  such  recovery,  and  in 
doing  all  other  acts  necessary  for  making  a  good  title 
and  omveyance  to  the  plaintiff;  or,  that  the  defendant 
ought  forthwith  to  exercise  the  power  vested  in  him  by 
the  proviso,  and  make  a  settlement  of  other  premises 
of  equal  value,  in  compliance  with  such  proviso;  and 
also  to  do  any  other  acts  which  might  be  necessary  on 
bis  part,  and  also  procure  all  other  necessary  parties 
to  concur  in  all  acts  necessary  to  enable  him  to  make  a 
good  title  and  conveyance  of  the  premises  to  the  plaintiff, 
pursuant  to  the  agreement.  They  cited  Barrington  v. 
Home  (a).  Withers  v.  Pinchard  (b),  and  Hall  and 
Hardy  (c). 

(a)  a  Eq.  Cas.  Abr.  17.     .  (c)  3  P-  Wms.  187. 

(6)  7  Ves.  475. 
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1815.  Sir  S.  Romilly  and  Mr.  Home,  for  the  defendant, 

argued,  that  the  agreement  was  made  under  a  mistake^ 
as  to  the  defendant's  power  over  the  estate ;  and  that 
GsdRos  ^^^  Court  should  not  by  its  decree,  under  the  circum- 
stances, compel  the  defendant,  to  procure  his  wife  and 
son  to  join  in  a  recovery,  or  to  act  under  the  proviso. 

The  Vice-Chancellor  : — 
The  defendant  thought,  when  he  entered  into  the 
agreement,  he  had  an  absolute  power  over  the  estate, 
but  has  since  found  he  is  only  tenant  for  life,  and  his 
wife  and  son  refuse  to  join  with  him  in  suflfering  a  reco- 
very,  so  as  to  enable  him  to  perform  his  agreement. 
He  is  willing  to  convey  as  far  as  he  can,  and  to  com- 
pensate the  plaintiff  for  any  injury  he  may  have  sus- 
tained. It  is  contended,  that  the  defendant  ought  to  be 
compelled  to  procure  his  wife  and  son  to  join  with  him 
in  a  recovery ;  or,  that  under  the  proviso,  he  ought  to 
acquire  a  fee  in  the  lands  in  question,  and  convey  them 
to  the  plaintiff. 

It  was  not  much  pressed  in  argument  that  he  ought 
to  be  decreed  to  procure  his  wife  and  son  to  join  in  a 
recovery.  It  could  not  be  argued,  that  a  man  should  be 
compelled  to  use  his  marital  and  parental  authority  to 
compel  his  wife  and  son  to  do  acts  which  ought  only  to 
be  spontaneously  done.  In  Hall  v.  Hardy  (d),  the 
Master  of  the  Rolls  says,  there  have  been  an  hundred 
precedents  where  if  the  husband,  for  a  valuable  con- 
sideration, covenants  that  his  wife  shall  join  with 
him-in  a  fine,  the  Court  has  decreed  the  husband  to 
perform  his  covenant ;  and  in  Morris  and  Stephenson  {e), 

(rf)  3  P.  Wms.  189.  (f)  7  Ves.  474. 
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a  husband  was,  under  the  circumstances,  decreed  to 
procure  his  wife  to  join  in  a  surrender  of  a  copyhold 
estate ;  but,  in  Emery  r.  Wase  (f  ),  Lord  Eldon  reviews 
the  cases,  and  expresses  great  doubt,  whether  under 
a  contract  by  a  husband  to  sell  the  estate  of  his  wife, 
the  Court  will  decree  him  to  procure  her  to  join  (g). 
In  Davis  v.  Jones  (A),  the  Chief  Justice  of  the  Common 
Pleas,  Sir  James  Mansfield,  who  was  very  conversant 
in  the  doctrines  of  a  Court  of  Equity,  thought  nothing 
could  be  more  absurd  than  to  allow  a  married  woman  to 
be  compelled  to  levy  a  fine  through  the  fear  of  her 
husband  being  sued,  and  thrown  into  gaol,  when  the 
general  principle  of  the  Law  was,  that  a  married  woman 
shall  not  be  compelled  to  levy  a  fine.  Those  cases  in 
which  a  husband  was  compelled  to  make  his  wife 
concur,  have  been,  where  he  has  agreed  she  should  con- 
vey, and  her  consent  might  be  supposed  to  have  been 
previously  obtained ;  but  in  this  case  there  is  no  pretence 
that  the  defendant  agreed  that  his  wife  and  son  should 
join  in  a  recovery.  None  of  the  cases  have  gone  so  far 
as  to  say,  a  father  can  be  compelled  to  procure  his  son 
to  join  in  a  recovery. 

With  regard  to  the  second  point,  the  compelling  of 
the  defendant  to  make  a  title,  by  means  of  the  power 
given  by  the  proviso,  the  case  is  entirely  new.  The 
difficulty  of  proceeding  under  the  power  is  very  great. 
By  the  terms  of  the  proviso,  he  must  find  an  estate  of 
inheritance  in  Fee  Simple,  in  some  convenient  place  or 
fdaces  in  England,  of  which  he  is  to  judge,  and  of  equal 


if)  8  Ves.  505,  on  appeal 
from  the  determination  at  the 
Bolb,  reported  5  Yes.  846. 

ig)  See  Brick  and  Whelley, 
gih  Feb.  1721.  Dom.  Proc. 
lior^  Mapcourtf  in  his  MS. 
Tables^  thus  states  the  result  of 


that  case : — **  No  agreement 
^'  of  the  husband  to  part  with 
**  the  wife's  inheritance  shall 
*'  bind  the  wife,  or  be  carried 
"  into  execution/' 

(A)  1  New  Rep.  367. 
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or  belter  value.  He  may  object,  that  he  is  unable,  or  tin- 
willing  to  purchase  an  estate  of  greater  value ;  and  those 
interested  in  the  present  estate  would  object  to  his  pur- 
chasing an  estate  of  less  value ;  so  that  the  defendant 
must  procure  an  estate  of  exactly  equal  value.  Can  the 
Court  decree  this,  when  it  is  so  uncertain  whether  it 
can  I  e  performed  during  the  plaintiff's  life  ?  Who  is  to 
look  out  for  the  estate  ?  Who  are  to  be  consulted  about 
the  title?  Then  the  estate  is  to  be  in  a  convenient  situa^ 
tion.  Is  the  Court  to  try  this?  Is  it  to  be  referred  to 
the  Master  to  say  what  is  a  convenient  situation?  If 
the  defendant,  from  the  pecuniary  inability'  which  he  is 
now  stated  to  be  under,  should  forbear  to  make  the 
purchase  of  another  estate,  when  one  answering  all  the 
necessary  requisites  has  been  found,  is  the  Court  to  grant 
an  attachment  against  him  on  account  of  that  inability  ? 
Such  a  proceeding  might  be  warranted  if  the  defendant 
had  expressly  contracted  to  make  such  a  purchase ;  but 
would  it  be  equitable  in  the  present  case,  where  no  such 
contract  was  made  or  intended  ?  What  a  source  of  liti- 
gation might  be  occasioned  by  the  necessity  of  applying 
to  the  Court  to  enforce  the  decree  by  attachment  in 
every  case  in  which  the  parties  might  differ  as  to  the 
locality,  value,  or  title  of  the  new  estate ;  and  how  diffi- 
cult would  it  be  to  decide  such  questions  satisfactorily, 
or  to  compel  the  purchase  by  a  reluctant  purchaser. 
The  indefinite  protraction  of  a  termination  of  the  suit 
daring  the  pendency  of  those  questions,  and  the  conse- 
quential suspense  of  the  rights  of  the  parties,  and  the 
knowledge  or  enjoyment  of  their  property  in  the  mean- 
time, together  with  the  expense  as  well  as  delay  of  such 
proceedings,  constitute  additional  objections  to  the  pro- 
posed decree.  These,  and  other  difficulties  that  might 
arise,  show  the  impropriety  of  decreeing  a  specific  per- 
formance through  the  medium  of  this  proviso. 
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The  Coori  has  a  discretion  as  to  decreeing  a  specific 
performance  (i) ;  and  no  authority  has  been  cited  to  show 
that  the  Court  will  decree  a  specific  performance  in  a 
case  circumstanced  like  this.  The  plaintiff  is  not  with* 
out  remedy.  He  may  at  law  recover  in  damages  a 
compensation  for  the  injury  he  has  sustained.  * 

Five  years  have  elapsed  between  the  date  of  the  agree- 
ment and  the  filing  of  the  Bill.  In  excuse  of  that^  it  is 
said  the  plaintiff  would  not  proceed  till  the  son  attained 
t<renty-one,  in  hopes  that  he  would  join  in  a  recovery. 


1815. 
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There  are  many  cases  in  which  a  specific  performance 
has  been  refused,  where  the  execution  of  the  agree- 
ment would  operate  with  considerable  hardship  on  the 
defendant.  Fain  v.  Brown  (k),  is  a  strong  case  of  that 
description  (/). 


(i)  White  r.  Damon,  7  Ves. 

35. 
{k)  a  Ve».  307. 

(/)  In  Lord  Harcourf^  MS. 
Tables  there  is  the  following 
passage :  ^  Equity  tvill  not 
"  carry  unreasonable  a^ree- 
'*  ments  into  execution.  Bryan 
"  r.  Wooley,  9  Feb.i  721,  and 
*<  Carrot  &  Chamberlain,  14 
"  July  1731 ,  and  Top  &  Stan- 
"  hope,  94  March  1720."  The 
cases  here  cited  were  deter- 
mined in  the  House  of  Lord?* 
They  ^re  cited  aUo  in  illus- 
tration of  the  same  doctrine 
by  the  author  of  "  Grounds 
and  Rudiments,"  &c.  p.  76, 
together  with  Green  r.Greeu, 
D0m.Pr0c.fi5  Jan.  1710,  and 
Thomson  v.  Harcourt,  Dom. 
Proe.  13  Feb.  1721.  Moody 
&  Siawaity  Dom.  Proc.  sB 
Feb.i7'.{8.  AndseeVaughan 


r.  Thomas,  1  Bro.  C.  C.  556. 
and  Square  v.  Baker,  Dom. 
Proc.  27  Feb.  1726. 

The  following  case,  of  which 
the  Reporter  has  a  MS.  is  in 
conformity  with  the  doctrine 
of  the  cited  cases. 

SOCTHWELL 

V. 

Nicholas  &  Abdy. 

At  the  Rolls f  2  March  1732. 

The  plaintifTs  father  having 
several  houses  in  Spring  Gar- 
dens, and  the  defendant  Ni- 
cholas's brother  having  like- 
wise some  houses  there,  agree, 
by  parol,  jointly  to  purchase 
two  old  houses,  and  to  pull 
them  down,  in  order  to  make 
a  passage  for  coaches  into 
Spring  Gardens.  They  appoint 
defendant  Abdy  to  buy  these 
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A  Court  of  Equity  will  not  decree  a  specific  perform- 
ance of  an  i^reement;  when  from  the  circumstances  it 


two  houses,  in  trust  for  them, 
and  afterwards  treat  by  letters 
about  a  proper  method  to  be 
taken  in  pulling  down  these 
houses,  and  making  a  passage. 
The  houses  were  pulled  down, 
and  plaintiff's  father  paid  his 
moiety  of  the  purchase-mo- 
ney, and  dies;  defendant's 
broUier  dies,  and  being  much 
in  debt,  his  estates  are  sold  by 
a  decree  for  tbe  payment  of 
them. 

Plaintiff  now  brings  his  bill 
for  a  specific  performance  of 
this  parol  agreement,  that  de- 
fendant Nicholas  should  pay 
his  moiety  of  the  purchase- 
money  ;  that  defendant  Abdy 
should  execute  a  deed  of  de- 
claration of  the  trust ;  and  that 
a  passage  should  be  made  ac- 
cording to  the  said  agreement. 

For  defendants,  it  was  said. 
That  as  the  houses  which  be- 
longed to  tbe  defendant  Ni- 
cholas were  sold  by  a  decree 
of  this  Court,  it  would  be  most 
unreasonable  to  carry  this 
agreement  into  execution ;  for 
that  he  would  now  have  no 
benefit  by  the  making  of  this 
passage,  nor  would  there  be 
any  consideration  accruing  to 
him  for  the  expense  he  would 
be  at,  ^hich  would  be  a  very 
hard  case.  It  was  likewise 
insisted  upon,  that,  as  no  time 
was  limited  for  the  perform* 
ance  of  tbis  agreement,  this 
Court  would  not  decree  a  per- 
formance of  it,  and  to  that 
purpose  cited  a  case  in  2  Chan. 
Hep.  fol.  17. 


Master  of  the  Rolls : — 

The  agreement  appears  by 
the  defendant  Nicholas's  an- 
swer, as  well  as  by  the  letters 
that  passed,  either  of  which 
would  be  sufficient  for  us  to 
carry  it  into  execution.  But 
this  case  goes  much  farther  : 
the  agreement  is  in  part  exe- 
cuted; the  houses  are  pulled 
down,  the  money  paid,  and 
with  no  other  reason  than  for 
the  opening  of  tbe  passage : 
any  of  these  facts  would  bring 
the  case  out  of  the  Statute  of 
Frauds  &  Perjuries.  But  then 
we  must  take  care  that  this  be 
a  reasonable  agreement :  for 
we  must  not  assist  when  the 
demand  is  against  reason.  And 
that  he  tbe  plaintiff  bad  been 
rather  too  hard  in  tbe  con- 
tract, to  make  defendant  pay 
for  half  of  tbe  two  old  bouses, 
when  his  estate,  that  was  to 
have  the  benefit  of  tbis  pas- 
sage, was  much  larger  than 
the  defendant's. 

As  to  no  time  being  men- 
tioned for  the  performing  this 
agreement,  there  had  been 
many  resolutions  v^here  this 
Court  had  decreed  a  perform- 
ance in  a  reasonable  time ;  so 
it  is  likewise  in  common  law ; 
and  was  clear  that  this  objec- 
tion would  not  make  void  tbe 
agreement.  As  to  the  defen- 
dant's having  sold  the  estate, 
he  owned  that  made  the  case 
somewhat  hard ;  but  be  sup- 
posed the  estate  was  sold  ac- 
cordingly. 
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is  doubtful  whether  the  party  meant  to  contract  to  the 
exteit  that  he  is  sought  to  be  charged  (m).  Did  this 
defaidant  intend  to  contract  to  the  extent  he  is  sought 
to  be  charged  ?  He  never  contracted  to  purchase  another 
estate  to  liable  him  to  convey  the  estate  agreed  to  be 
sold. 
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It  is  competent  to  the  Court,  in  the  exercise  of  its 
discretion,  as  to  decreeing  a  specific  performance,  to 
consider  the  circumstances    under    which    the  agree- 
ment was  obtained  (/t).    A  mistake  in  a  contract  may 
be  remedied.    Here  the  party  agreed  under  a  mistaken 
notion  that  he  was  the  owner  of  the  fee.     In  Costigan 
T.  Hastier  (p).  Lord  Redesdak  says,  **When  a  person 
"  undertakes  to  do  a  thing  which  he  can  himself  do,  or 
*'  has  the  means  of  making  others  do,  the  Court  com- 
*'  pels  him  to  do  it,  or  procure  it  to  be  done,  unless  the 
"  circumstances  of  the  case  make  it  highly  unreasonable 
'*  to  do  so.'*    He  then  puts  the  case  of  a  mortgagor 
agreeing  with  a  tenant  for  a  lease.    The  tenant,  says  he, 
has  a  right  to  say,  *'  You  shall  either  obtain  the  consent 
**  of  the  mortgagee  or  redeem  the  mortgage ;  or,  if  you 
*'  complain  of  the  hardship  of  this,  you  shall  rescind  the 
•*  contract.     A  court  of  equity/'  he  continues,    "  may 
"  not  compel  the  mortgagor,  if  highly  inconvenient,*  to 


He  seemed  inclined  to  de- 
cree^  that  both  parties  should 
pay  for  the  old  houses  in  pro- 
portion to  the  value  of  their 
estates  to  be  benetited  by  this 
passage :  upon  which  it  was 
agreed  by  the  partieS)  that 
plaintiff  should  pay  two  thirds, 
and  the  defendant  one;  and 


that  a  passage  should  be  made 
according  to  the  agreement. 

(m)  Harnett  o.  Yielding,  3 
Sch.  &  Lefr.  554. 

(n)      Marquis    Townshend 
«?.  Stangroom,  6  Ves.  339. 

(0)  9  Sch.  &  Lefr.  166. 
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The  want  of 
mutuality  in  a 
contract  sufi* 
cientgrmmdto 
rcfuie  a  spcci/ic 
performance. 
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pay  off  the  mortgage  for  the  purpose  of  giving  effect 
to  the  contract;  but  then  he  shall  not  enforce  it 
against  the  tenant,  if  the  tenant  does  not  wish,  to 
abide  by  it.  If  the  tenant  will  not  give  up  the  con- 
tract, the  Court  might  say,  it  should  not  be  specifically 
'*  enforced  against  the  landlord,  under  such  circum- 
''  stances ;  and  leave  the  tenant  to  seek  his  compensation 
*'  in  damages  at  law.^  This  case  is  not  exactly  the 
I^esent,  but  it  comes  very  near  it,  and  strongly  aj^lies. 

The  want  of  mutuality  in  a  contract  is  a  sufficient 
ground  for  refusing  a  specific  performance  (p).  Was 
there  mutuality  in  this  contract  ?  Could  the  defendant 
have  insisted  on  the  plaintiff's  waiting  till  he  could  pro- 
cure the  estate  by  means  of  his  power  under  the  proviso  ? 
Certainly  not. 


This  is  not  a  case  where  a  specific  performance  ought 
to  be  decreed.  The  plaintiff  must  be  left  to  his  remedy 
at  law.  The-  defendant  was  very  blameable  in  not 
looking  into  his  title  before  he  made  the  agreement; 
but  all  the  authorities  are  against  a  decree  for  a  specific 
performance  in  a  case  circumstanced  like  the  present. 

The  bill  must  be  dismissed,  but  without  costs.  . 

Mr.  Home  suggested  the  propriety  of  the  Vice- 
Chancellor's  suspending  his  direction  as  to  costs,  till 
the  plaintiff  agreed  to  do  what  was  right,  in  r^ard  to 
future  proceedings ;  and  read  parts  of  the  defendant's 
answer,  and  proposed  to  read  a  deposition,  not  read  in 
the  cause. 


{p)  Afmiger  r.  Clarke,  Bunb.  lu. 
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The  Vice-Chancellor  : — 
Wherever  the  consideration  of  costs  can  be  intro- 
duced in  the  argument  of  the  case,  it  is  proper  it  should ; 
for  it  is  y^  inconvenient  after  a  cause  is  decided,  to 
go  again  into  the  merits  of  the  case,  to  determine  the 
question  of  costs.  I  think  the  questi<m  of  costs  ought 
not  to  depend  on  what  the  party  wiB^  or  will  not  do, 
hereafter.  If  on  the  merits  of  the  cause  he  is  entitled 
to  costs,  I  ought  not  to  refuse  them  by  way  of  punish- 
ment, because  he  objects  to  do  what  is  considered  as 
light  in  regard  to  future  proceedings  (9). 


«3 


1815. 


The  answer,  though  not  evidence  in  the  cause,  may      Antwerp 

be  read  as  to  the  point  of  costs ;  and  I  did  read  it  for  that  ^^ovgknoi  ert- 

purpose.    The  deposition  cannot  be  read  as  to  costs,  ^^^  *"  ^^ 

not  having  been  read  as  evidence  in  the  cause.    The  ^^^^^^^ 
,  .„  ,      1.      .       t  1^         .1      .  read  as  to  costs, 

Dili  must  be  dismissed,  but  without  costs. 


(q)  HisHooor,  in  the  8ub-     Leake  and  others,  expressed 
sequent  case  of  Thompson  r.     himself  to  the«same  effect. 


WEBBER  V.  HUNT. 


1815. 


21st  July. 
On  a  decree 


jflL  BILL  was  filed  to  redeem  a  mortgage,  and  the  usual 

decree  was  made  against  a  mortgagee  m  possession,  viz.    ^ 

to  take  an  account  of  what  was  due  for  principal,  gion  to  account 

interest,  and  costs,  and  of  what  had  been,  or  might  have  R^sts  cannot  be 

been  received  by  rents  and  profits.  made  hy  the  Mas^ 

ter,  unless  directed  h/  the  decree. 


14 
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W£BKRB 

Hunt. 


Mr.  J.  Martin  moved^  under  the  circumstances  of 
the  case,  to  rectify  the  minutes  of  the  decree,  and  for 
a  direction,  that  the  Master^  in  taking  the  account  of 
rents  and  profits,  should  be  directed  to  make  Rests, 

The  Vice-Chancellor  : — 
I  have,  upon  inquiry,  found  a  difference  of  practice 
amongst  the  Masters :  some  Masters  make  Rests  with- 
out any  specific  direction  in  the  decree  for  that 
purpose,  and  some  do  not,  but  merely  totahse  the 
principal,  interest,  and  costs,  and  the  rents  and  pro- 
fits. The  Master  is  not  at  liberty  to  make  rests  unless 
directed  to  do  so  by  the  decree.  In  Robinson  v.  Cum- 
ming  (a),  the  decree  particularly  directed  annual  rests 
to  be  made.  In  Gould  v.  Tancred  (6),  Lord  Hard- 
widx  was  of  opinion,  that  exceptions  to  a  Master's 
report,  because  he  had  not  made  annual  rests,  could 
not  be  sustained,  the  decree  not  having  directed  them; 
and  lately,  the  Master  of  the  Rolls,  in  Davis  v.  May  (c), 
held,  that  rests  cannot  be  made,  unless  specially  di« 
rected  by  the  decree.  In  Fowler  y.  WigktwicJc  (d),  before 
Lord  Eldon,  the  Master  made  rests,  though  the  decree 
did  not  direct  them,  which  the  Chancdlor  held  to  be 
wrong.  In  Yates  ▼.  Hambfy  (e),  it  appears,  on  consulting 
the  R^ist^*s  book,  that  the  form  of  the  decree  was, 
"  That  an  account  should  be  taken  of  what  shall  be 
coming  due  <m  account  of  rents  and  profits,  to  be  appUed, 
in  the  first  place,  in  pa3^ent  of  interest  and  principal, 
and  in  sinking  the  principal^  and  the  Mast^  to  make 
annual  rests ;  and  m  taking  sndi  aoooant  is  to  make  all 


(«)  ft  Alk,  409, 410. 
(*)  2  Alk.  533- 
(c)  «  May  1815. 


(d)  A.D.  1810. 

(e)  t  Atk.  36s. 
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just  allowances."  This  is  the  proper  form  of  the  decree 
where  rests  are  to  be  made,  but  rests  can  never  be  made 
by  the  Master  unless  specifically  directed  by  the  de- 
cree. In  the  present  case  annual  rests  are  proper,  and 
the  minutes  must  be  altered  accordingly  (/). 


</)  In  Lord  Harcourfs  MS. 
Tables,  there  is  the  following 
passage :  **  Accounts  to  be 
taken  ^with  an  annual  rest; 
each  year's  account  to  carry 
interest,  in  cases  where  trustee 
has  paid  off  encumbrances  with 


bis  money ;  likewise  in  cases 
of  arrears  of  annuities,  and 
old  mortgages.  Bradsbaw  r. 
Ashley,  2  April  1717."  Dom. 
Proc.  S.  C.  4  Bro.  P.  C.  505. 
Tom.  Ed. 
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Ex  parte  LYNCH  and  another. 

1  HIS  was  a  Petition  to  the  Chancellor,  directed  by 

Him  to  be  heard  by  the  Vice-Chancellor,  praying.  That 

a  Writ  of  Prohibition,  returnable  in  the  Court  of  King's 

Bench,  might  issue,  directed  to  the  Right  Honourable 

the  Judge  of  the  Admiralty  Prize  Court,  to  prohibit 

him  from  further  proceedings,  or  holding  plea  before 

him  in  any  manner  touching  or  concerning  the  premises. 

The  petition  stated.  That  the  British   ship  HafTnony 

sailed  from  Oporto  for  London,  on  the  26th  of  February 

1815,  and  was  taken  as  prize  by  an  American  privateer 

on  the  2d  July  following,  off  Cape  Finisterre,  and  all 

the  crew,  except  John  Nelson,  the  mate,  were  taken 

into  the  privateer;  and  an  American  prize-master  and 

one  other  American,  with  five  Frenchmen,  were  put  on 

board  the  prize#  with  directions  to  the  prize-master  to 


July 
25th  &  26th. 

Prohibition 
refused,  to  Judge 
of  the  Prize 
Court,  to  enjoin 
him  from  pro- 
ceeding in  a  case 
involving  a  ques* 
tion  of  Prize* 
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iai5.         cmy  die  alup  into  some  port  of  the  United  States ;  and 

1    tlie  uriw  iMtar  Amped  his  course  for  that  purpose. 

"  P^'^       On  the  adbeegfiit  24th  of  March,  in  latitude  42,  47 

TBCB  md      — ^  j^  loBptndc  «8, 13  west,  \elson  killed  the  prize- 

(the  Fkendimen  noC  opposing  him,)  and  brought 
die  ship  and  cargo  to  England^  where  he  artiTed  on  the 
7th  ApriL  Proceedings  were  instituted  in  the  Admi- 
ralty Prize  Court,  by  ython,  in  respect  of  this  recap- 
ture, and  by  the  owners  of  the  ship  and  cargo,  when 
she  was  first  captured;  and  on  the  6th  of  May  the 
Court  pronounced  the  ship  and  cargo  to  be  British 
property,  and  to  have  been  taken  by  the  enemy,  and  re- 
taken by  }seUon ;  and  that  one  Uenth  of  the  ralue  was 
due  to  him  for  salvage,  and  accordingly  condemned 
the  ship  for  salvage  and  expenses ;  and  directed  that  the 
ship  and  cargo  should  be  restored  to  such  owners  on 
payment  of  salvage  and  expenses,  which  amounted  to 
1,390/.  and  were  afterwards  paid.  On  the  26th  of  the 
same  month  of  May,  the  Commander  of  the  American 
privateer  obtained  a  monition  in  the  Court  of  Prize 
against  Xelsam,  the  re-captor,  and  the  owners  of  the  ship 
and  cargo,  to  show  cause  why  such  ship  and  cargo 
should  not  be  decreed  to  be  released  firom  the  re-capture 
and  seizure,  as  having  been  effected  after  the  period 
specified  in  the  Treaty  of  Peace  between  Great  Britain 
and  the  United  States  of  America  (a).    On  the  return  of 

(a)   The  Treaty  of  Peace  both  parties,    as  hereinafter 

with  the  United  States,  which  mentioiied,    orders    shall  be 

was  signed  the  S4th  of  De-  sent  to  the  armies,  squadron, 

cember  1814,  and  finally  ra-  officers,  subjects  and  citizens 

tified  the  17th  of  Fefamaiy  of  the  two  powers,  to  cease 

1815,  contains  the  foUowing  from  all   hostihties;  and  to 

dame:  prevent  canses  of  complaint 

*^  III.  Inunediately  after  the  which  might  arise  on  account 

ratification  of  this  Treaty  by  of  the  prizes  which  may  be 
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tlie  monition^  an  appearance  was  entered  on  the  part  of 
the  petitioners,  (the  owners  of  the  ship  and  cargo  at 
the  time  of  the  capture)  to  save  contumacy,  but  unde^ 
protest ;  and  they  in  their  defence  submitted,  that  the 
Priie  Court  had  no  jurisdiction  to  proceed  to  the  cog- 
tiizance  of  the  matter,  nor  to  try  the  questicm  as  to  the 
ce-capture  of  the  ship ;  and  that  the  Court,  as  a  Court  of 
PmBp  had  no  jurisdiction  to  take  cognizance  of  any 
seizures  made  upon  the  High  Seas  during  Peace,  bu<? 
that  its  authority  was  limited  by  the  King's  commission 
to  th^  entertaining  questions  of  Prize,  where  captures 
or  re-captures,  as  Prize,  had  been  effected  by  British 
subjects  during  the  continuance  of  hostilities ;  and  that 
during  hostiUties  between  Great  Britain  and  America 
no  American  subject  could  maintain  any  suit  or  action 
in  any  British  Court;  and  that  after  the  conclusion 
of  Peace,  no  question  of  Prize  of  War  between  Great 
Britain  and  America  could  arise  in  respect  of  any  seiz- 
ure by  the  subjects  of  either  nation  after  the  Treaty  of 
Peace,  not  being  in  the  nature  of  Prize,  nor  cognizable 
as  such  by  the  Prize  Court;  and  that  whatever  juris- 
diction that  Court  might  have  of  it  had  already  been 


17 

1815. 

Ex  parte 

Lynch  and 

another. 


taken  at  set  after  the  ratifi* 
cation  of  this  Treaty,  it  is 
reciprocally  agreed,  that  all 
vessels  and  effects  which  may 
he  taken  after  the  space  of 
twelve  days  from  the  said  ra* 
lificatloa,  upon  all  parts  of  the 
coasts  of  North  America, 
from  the  latitude  of  38  degrees 
north,  to  the  latitude  of  50 
^legrpes  north,  and  as  far  enst- 
wird  in  the  Atlantic  Ocean 


as  the  30th  degree  of  west 
longitude  from  the  meridian 
of  Greenwich,  shall  be  re- 
stored on  each  side;  that  the 
time  shall  be  thirty  days  in  all 
other  parts  of  the  Atlantic 
Ocean,  north  of  the  £qu]noc* 
tial  Line  or  Equator ;  and  the 
same  time  for  the  British  andv 
Irish  Channels,  for  the  Gulpb 
of  Mexico,  and  all  parts  of 
the  West  Indies. 


!8 
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■Ex  fj(iitc 
Lwcu  imd 
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^^tcisMl  ^4  tha|;  the  Qourt  bud  no  power  to  reverse  its 
^jscree ;  }i\^t  that  if  ^y  persons  ^^ere  injured,  the  Higa 
Court  of  Appeal  wa^  the  court  to  resort  to.  The  peti- 
lipji  further  stated,  that  nx^tl^t^ithstanding  the  jur^sdictioi^ 
of  ijfiB  Ff^^  Court^  %§  pQ  Ai^erican  Prizes,  ceased  with 
^  l¥^^  ag^  jB^ded  cu^  t^e  17th  February  1815,  and  had 
^§t  b^B  reYiyejd ;  yet,  the  ]ilight  honourable  the  Judg« 
G^  th^f  Court  w^  about  p9  proceed  to  judgoient  in  the 
gaude,  i^titutcKl  by  |^e  Aiperican  claimant. 


^r.  Iffirt,    fir.  Lifsh^gtqn,   and   Mr.  Heald, 
for  tfee  P^tftioQ  :— 

We  apply  for  this  Prohibition,  because  the  subject  is 
not  within  the  jurisdiction  of  the  Prize  Court.  Neither 
the  commission  issued  on  the  breaking  out  of  hostilities 
with  America  (6),  or  the  Prize  Act  53  Geo.  III.  c.  63, 


(b\  The  Comcnission  was  in 
the  following  terms : 

In  the  Name  and  on   the 
Behalf  of  His  Msjesty. 
Qeorge,  P.  R. 

George  the  Third,  by  the 
Grace  of  Gody  of  the  United 
Kingdom  of  Creo/  Britum  and 
Ireland^  King,  Pefender  of  the 
Eaith:  To  our  right  trusty 
ajod  well-beloved  Cousin  and 
Chancellor,  Robert  VfSGount 
MelvUfe;  our  trusty  and  well; 
bfdpved  Wiliiarn  DomeU^  E!^. 
Vice-Admiral  of  tbe  Wbj^e 
SquadroQ  of  our  Fleet;  $ir 
Jiifph  Sif(bfejf  Yorke,  Knight, 
Reaff Admu^  of  ^  White 


Squadron  of  our  Fle^;  ouf 
right  trusty  and  well-belove4 
Councillor  William  Dundas ; 
our  trusty  and  well-beloved 
George  Johnstone  Hope,  Esq. 
Resir- Admiral  .of  the  White 
Squadron  of  our  Fleet;  our 
trusty  and  welUbeloved  Sir 
Geqrgp  W^rrendfr^  Barojnet; 
and  our  trusty  and  well-belpvr 
^d  Joh»  O^ibom,  Esqujre ;  ou^ 
Commis^on^rs.  for  execuiliBg 
tb^  pflSire  of  Ijprd  High  Ad? 
miral  of  p.Mr  wd  Uni^e4  Kipgr 
doija  of  Great  Britain  ^^i 
lrelmd»  %n.d  IJpminiio^s  ther^* 
untQ,  bflo9giqg;  and  to  th^ 
ComiDi^opers  for  executing 
that  9%e  fp^  the  tuue  b^ipgf 
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itferriag  to  mid  adopting  die  45th  Geo.  lit.  c.  72,  autlio- 
liie  a  jurisdictioii  in  a   eate    like   the  present.    The 


Greetiog.  Whereas  we  hav- 
ing taken  into  our  consider- 
ation the  injurious  and  hostile 
proceedings  of  the  United 
Slates  of  America^  as  set  forth 
IB  the  Declaration  of  this  date, 
isNied  by  our  command,  We 
therefore  having  determined 
to  take  aacb  measures  as  are 
necessary  for  vindicating  the 
honour  of  our  Crown,  and  for 
procuring  reparation  and  sa- 
tiilactioQ,  did  by  and  with  the 
advice  of  our  Privy  Council 
order  that  general  reprisals 
be  granted  against  the  ships, 
goods,  and  citizens  of  the 
United  Statesof  America,  save 

• 

and  except  any  ships  to  which 
our  License  has  been  granted, 
and  which  have  been  directed 
to  be  released  from  the  em- 
bargo, and  have  not  termi- 
nated the  original  voyage  on 
which  they  were  detained  and 
released,  so  that  as  well  our 
fleets  and  ships,  as  also  all 
other  ships  and  vessels  that 
shall  be  commissionated  by 
Letters  of  Marque  or  general 
Hepnaals,  of  otherwise,  by 
yoo  our  Commissioners  for 
executing  the  office  of  Lord 
High  Admiral  of  our  said 
Uoited  Kingdom  of  Great 
firiiain  and  Inland,  and  for 

c 


the  time  being,  shall  and  law- 
fully may  seize  all  ships,  ves- 
sels ana  goods  belonging  to 
the  United  States  of  America, 
or  to  any  persons  being  citi- 
zens of  or  inhabiting  withiii 
any  of  the  territorie$  of  the 
United  States  of  America^ 
save  as  before  excepted,  and 
bring  the  >ame  to  judgment 
in  any  of  the  Courts  of  Ad- 
miralty within  onr  dominions, 
which  shall  be  duly  commis- 
sioned: These  are  therefore 
to  authorize  and  we  do  hereby 
authorize  and  enjoin  you  our 
said  Commissioners,  now  and 
for  the  time  being,  or  any 
three  or  more  of  you,  to  will 
and  require  our  High  Court  of 
Admiralty  of  England,  and 
the  lieutenant  and  Judge  of 
the  said  Court  and  his  Surro- 
gates, and  also  the  several 
Courts  of  Admiralty  within 
our  dominions,  which  shall  be 
duly  commissioned,  and  they 
are  hereby  authorized  and  re- 
quired to  take  cognizance  of, 
and  judicially  to  proceed  upon, 
all  and  all  manner  of  captures, 
seizures,  prizes  and  reprisals 
of  all  ships,  vessels  and  goods 
already  seized  and  taken,  and 
which  hereafter  shall  be  seized 
and  taken,  and  hear  and  de- 
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Ill4f.         fKCiciaed;  and  that  the  Court  had  no  power  to  reFerse  its 
"T  ^ree ;  bijit  that  if  any  peisons  were  injured,  the  Hign 

Ltkc    and     ^^^^^^  ^  Appeal  was  the  court  to  resort  to.    The  peti- 

tipii  further  stated,  that  notwithstanding  the  jurisdictioe 
of  the  Prize  Court,  a$  to  American  Prizes,  ceased  with 
the  war,  and  anded  eo  the  17th  February  1815,  and  had 
B^t  been  reviTed;  yet^  the  Right  Honourable  the  Judge 
of  that  Court  was  about  to  proceed  to  judgmoit  in  the 
canse,  instituted  by  the  Ammcan 


Mr.  Hart,    Ilr.  Lmkiagio9,   and   Hr.  HeaU, 
for  the 


We  apply  for  t^s  Prohibition,  because  the  subject  is 
not  within  the  juiisdiction  of  the  Prize  Court.  Neither 
the  commission  issued  on  the  breaking  out  of  hostilities 
with  Americm  (6),  or  the  Prize  Act  53  Geo.  III.  c.  63, 

(^)  The  Commission  wis  ia  Squadron  of  oor  Fleet;   oar 

the  fuUowing  tenns:  right  trusty  sad  «dl4Mflo¥ed 

Cooncillor   Wtlkam   Damdoi ; 

In  the  Name  and  on   the  our   trusty  and    weU-beloved 

Behalf  of  HisM^csty.  George  Johutome  Hope,  Esq. 

Gturgr,P.R.  Re^.Admiral .of  the    White 

George  the  Third,  by  the  Squadron  of  oor  Fleet;    our 

Giace  of  God,  oi  the  United  trusty  and   well4ielov€d   Sir 

Kiacdom  of  GrHtf  firilm  and  Oeorgc  Wmrrrmder,  Barooet; 

irrloi^Kiag,  Defender  of  the  and  our  trusty  aad  weU-belov- 

Faith:    To  oor  right  trusty  mi  Jokm  (hkorm^  E&quire;  our 

and  wril-bdo¥ed  Coom  and  Commbnoaers  for  executing 

Caanccilor,  IMfrf  Visoount  the  oficf  of  Ijord  High  Ad- 

MekiSki  oar  trusty  and  irdl*  aftiril  of  oor  said  United  King- 

bdbirad  WWimm  DomM^  Eaq.  dom    of  Grtmi  Bnimn  and 


Vace-Adsural  of  the  White  Xrelsa<  and  DomininBt  there- 

tSquadran  oi  oar  Fleet;  Sir  anto  hfkmgiag;  and  to  the 

Jm^pk  Sjfdaey  Forir,  luught,  Conunissioiiers  for  executing 

Beart  Admiral  of   the  ^I'hile  that  oC$e  for  the  time  being. 


CASES    IN    CHANCERY. 


2r 


Common  Law;  and  the  King  in  Council  has  been  said  ' 
to  have  a  Legislative  Power  over  the  Prize  Cotirt  (e). 

The  Kin^s  Advocate,  Dr.  Adams,  and  Mr.  Cooke, 
against  the  Petition : — 

The  argument,  that  the  jurisdiction  of   the  Prize 
Court  immediately  ends  with  the  ratification  of  a  Treaty 


*'  Admiralty,  and  the  Lieuto* 
*'  Dant  aud  Judge  of  the  said 
"  Coorty  his  sarrogate  or  sur- 
**  Togates;  and  they  are  there- 
''  by  authorized  and  required 
'*  to  proceed  upon  all  and  all 
**  manner  of  captures,  seizures, 
**  prizes,  and  reprisals  of  all 
"  ships  and  goods  that  are,  or 
"  shall  be,  taken ;  and  to  bear 
^  and  determine  according  to' 
**  the  course  of  the  Admiralty, 
'^  and  the  Law  of  Nations.  A 
**  commission  issues  to  the 
•*  Judge  accordingly."  flWood. 
Lcct.  453. 

(e)  1  am  not  aware  of  any 
Judicial  Authority,  or  Text 
Writer,  laying  down  such  a 
doctrine ;  nor  is  it  to  be  found, 
I  apprehend,  in  the  Practice 
of  the  Prize  Court.  Possibly 
the  following  observations  in 
an  able  tract  were  alluded  to: 
**  Royal  instructions  from  the 
"  time  of  their  promulgution, 
**^  of  course  become  Law  to  all 
''  executive  officers  acting  un- 
^  der  His  Majesty's  commis- 


*'  sion,  so  as  absolutely  to 
•*  direct  their  conduct  in  re« 
**  lation  either  to  the  enemy, 
'<  or  the  neutral  Bag.  Their 
**  legislative  force  in  the  Priue^ 
*'  Cotirt  aUo,  xnU  not  be  dit^ 
*^  puted;  except,  that  if  a  royal 
'^  order  could  be  supposed  to 
^  militate  plainly  against  the 
'^  rights  of  neutral  subjects,  as 
^  founded  on  the  acknowledged 
'<  law  of  nations,  the  Judge, 
'*  it  may  be  contended,  ought 
"  not  to  yield  obedience ;  but 
"  when  the  Sovereign  only  in- 
'^  terposes  to  remit  such  belli-^ 
"  gerent  rights  as  he  might 
<<  lawfully  enforce,  there  can 
*'  be  no  room  for  any  such 
**  question  ;  for  *  volenti  nam  Jit 
•*  injuria  ;*  and  the  captor  can 
^  have  no  rights  but  such  as 
**  he  derives  from  the  5*ove- 
•*  reign,  whose  commission  he 
**  bears."  {War  in  Disguise^ 
&c.  p.  23.] 

It  seems  very  clear,  though 
stated  dttibtfully  in  the  pas* 
sage  quoted,  that  the  Jndge  of 
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of  Peace,  aiicl  that  it  has  no  authority  to  restore,  buf 
only  to  condemn,  is  unwarraBted.  The  warrant  to  the 
Judge  of  the  Prize  Court,  in  pursuance  of  the  commis- 
sion to  the  Lords  of  the  Admiralty,  directs  him  to  pro- 
ceed according  to  the  course  of  the  Admiralty,  and  the 
law  of  nations.  Several  decided  cases  show  the  practice 
of  the  Prize  Court,  and  that  the  authority  of  that 
Court  does  not  cease  with  hostilities,  and  that  it  has  a 
power  to  restore,  as  well  as  to  condema.  It  may  restore 
a  cartel  ship,  or  a  neutral ;  that  cannot  be  denied.  The 
case  of  the  St.  Helena  (e),  the  Mentor  (/>,  the  Atblphus 


the  Viizfi  Court  is  bound  to 
decide  aecording  to  the  Law 
0f  Nations ;  wid  that  no  Order 
iaCouncili  which  on  the  face 
of  it  appears  clearly  contrary 
to  that  law,  would  justify  him- 
ill  departing  Irom  it,  unless' 
$ttch  order  was  in  relaxation  or 
remission  of  belligerent  rightsk 
Sir  JVUliam  Scatty  sitting  in  a 
Court  of  Prize,  baa  thus  ex* 
pteiBsed  himself :  ''  In  forming 
*^  my  judgment^  I  trust  it  has 
'^  not  escaped  my  recollectiou- 
*^  ion  one  moment^  vthad  it  is 
**  that  the  duty  of  my  situa* 
'^tion  calls,  for  from  me; 
**  namely,  to  consider  myself 
**  stationed  here,  not  to  delivei^ 
*'  occasional  and  shifting  opi- 
**  nions,  to. serve  present  pur- 
**  poses  of  particulfiF  national' 
**  interest,  but  to  administer 
'^'witii.  indiflerrace  thf^  jus- 
'( lice  which  the^lanv.of.  nations 
"hridsDut^  without:  dntinc-. 


^'  tioo  to  independent  state?, 
**  some  happening  to  be  neu- 
<<  tral  and  some  belligerent. 
"  The  seat  of  judicial  autho- 
"  rity  is  indeed  locally  here, 
'*  in  the  belligerent  country, 
'*  according  to  the  known  law 
"  and  practice  of  all  nations ; 
«  but  the  law  itself  has  no 
'^  locality ;  it  b  the  duty  of 
<<  the  person  who  sits  here 
"  to  determine  this  question 
"  exactly  as  he  would  de- 
'*  termine  the  same  questioa 
''  as  if  sitting,  at  StockMmJ' 
[Maria^  CaptL.  Pauhea,  i  Rob. 

Hep-  340.] 

S^  on  this  subject,  the  De- 
bate in  the  House  of  Lords, 
8th  March  1807,  on  the  Or- 
ders in  Council  respecting 
America. 


(c)    4.  Rob.    Adm.    Rep. 


P-  3. 


(J)  1  Rob.  179. 
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Frederick  (g\  which  arose  out  of  the  w«r  of  1 747 :  the  1815. 

Netutra  Stnord  de  Los  Dolotes  (A),  ana  a -decision,  not        ^.     ^^ 

riported,  on  the  6th  of  April  1869,  where  k  C3M  of      r^^-^ 

plunderage  w^  adniitted,  ifteJr  costs  ind  damages  had        oikAh^ 

Veeh  p^d  on  a'  formei^  i^ti^nte ;  ate  eases  which  show 

that  the  Prize  Coiuft  inay  act  after  hostSities  haV6 

asbeoM.    Sb   fod  in  the  cai^e  of  La   BoUcht  Hartkt 

ihtmier,  arising  otrf  of  the  Trc!aty  of  Ufrcclit  in  ijii. 

The  Proclamation  for  tHe  de»sa«iol!i  of  hosti&tt^  wsb'  m 

the  21  St  August,  and  the' capture  was  on  the  30th  Sep- 

IMfbe^,  oi  NeVHTdundland ;  flie  i^hip  #as  lieleiu^  at 

NewfinMdlafrdf  by  faMoW,  thid  da!p<dr  tsfldng  in  hostage, 

but  leaTtng  aU  thef  ^fffesiioini  oi^  fnize  to  h6'  dfeeided  By 

the  Prize  Court.    The  hbstige,  oA  this  2f2fd  Jzixd&xf, 

took  out  a  monition,  to  inquire  why  he  should  not  be 

rdeased,  ifid  €Sii  rahstiibi  m^e  rbi'd,  r^Tthi^  the'  evettts 

that  l^aif  passlsd  and  thie  cMsaiioii  of  hostfifiti^ ;  doidi  tl^ 

JiAige  de6r«^  th)i  hostkgle,  who  Mzar  a  FrehchMkn,  i6' 

be  rdeasexi,  and  the  itosom  to  he  ^Id  h'aH  and  yoiif.^ 

So,  likewise  in  the  case  of  the  Oceano,  decided  by  the 

Master  of  the  Rolls,  and  otfaei'  LoMs  ConMi^sioners  of 

Appeal,  in  February  iSii,  wh^e  the  shi]^  wab  faloen 

iotio  the  Bisrmudds^  and  cokidenmdd ;  and  oq  appeid,  dn> 

the  ground  that  the  ship  was  unwarrantably  tkken  afider 

the  ratification  of  a  Treaty  of  Peade,  the  Lords'  ComV 

unssioiiers  gave  rdief  ahd    costs;    'Hiese  ctiem  show 

what  has  for  a  century  been  the  dourse  of  th^  Court*  • 

i/a-pt'uVe  atid  ReHcapturcr  are  both  determinaWe  by  then 

» •  126  Court ;  fclr  Re-da  pture  is  capture.    Wherever  ika^ 

-jeizMrcj  IS  made  aST  Priz©;  the  Priae  Court  had  jhrisdibtibii.' 

,  (^)  Aleiytiontd  by  S«r  IVU-         {h)  1  Edwaids*  Adm«  Rep. 
Uam  Scott f  m  bis  judgutent  ip .    p*  6o. 
the  case  of  the  Eisede,  5  Rob. 

C4 
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a 

1«15,  He  must  show  a  property,  and  that  he  took  the  ship 

-,    '  flagrante  bello.     Can  such  inquiries  be  entertained  by  a 

Exparte  -^.^         ^  ^               ,       ^    _,^^                           ,            /   , 

,               .  Court  of  Common  Law  ?   The  property  may  be  a  mixed 

Ltmcu  and  ,    ,      ,       ,.         ^    ,                               j         j 

another  property,  and  the  legality  of  the  capture  must  depend 

upon  the  construction  of  the  Treaty,  according  to  the 
law  of  nations.  The  jurisdiction  of  the  Prize  Court  is 
stated  in  Le  Caux  v.  Eden  (t),  and  the  concurrent  doc- 
trine of  all  the  cases  there  cited,  show  the  Prize  Court 
has  jurisdiction  in  cases  like  the  present. 

Another  objection  to  this  appUcation  is,  that  it  is  too 
late..  The  parties  had  time,  during  the  last  term,  to 
apply  to  a  Court  of  Law  for  the  prohibition,  and  there- 
fore cannot  now  apply  here  (X:). 

Reply : — In  the  case  of  the  Mentor,  and  the  Oceano, 
the  question  was  not  made;  and  in  those  cases,  and  the 
o:thersin  1747  and  in  1717>  British  owners  were  not 
personally  concerned  ;  they,  therefore,  are  not  in  point. 

The  Vice-Chancellor  : — 

I  siUl  not  now  give  my  final  judgment  upon  a  case 
of  such  magnitude  and  importance ;  but  I  will  state  the 
opinion  I  have,  at  present,  formed  of  this  case.  The 
objection,  that  the  Courts  of  Common  Law  should  have 
been  apj^ed  to,  there  having  been  time  for  that  pur- 
pose, and  that  it  is  too  late  to  apply  here,  appears  to 
me  untenable.  In  applications  of  this  nature  the  Court 
has  nonliscretion  whether  or  not  it  will  hear  the  party. 
It  is  bound  to  grant  the  writ  on  a  proper  case  being 

(i)  DougL  554.  1  P.  Wms.  475,  and  see  more 

(k)  Blackborough  v,  Davis,  particularly,  Montgomery  v. 
1  P.  Wm».   43,  and    Anon.     Blair,  2  Sch.  &  Lefr.  1 36. 
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made.    It  has,  even  in  Term  Time,  a  concurrent  ju-  1815. 

riadictioin  with  a  Court  of  Common  Law.  But  this 
objection  needs  not  be  more  fully  considered,  since,  I 
am  of  opinion,  that  on  other  grounds  the  writ  ought  not  ^ 

to  be  granted.  If  it  were  a  doubt  with  me,  whether  the 
writ  should  be  granted,  I  should  be  inchned  to  grant 
it,  that  a  Court  of  Common  Law  might  re-consider  the 
question ;  but  I  have  no  doubt  on  this  case.  My  deci- 
sion will  not  preclude  the  parties  from  applying  to  a 
Court  of  Common  Law,  if  they  think  proper. 

With  regard  to  the  main  question,  two  considerations 
arise :  1st,  What  is  the  jurisdiction  of  the  Prize  Court? 
sdly.  Whether  this  is  a  case  falling  within  its  jurisdic- 
tion, or,  in  other  words,  a  question  of  Prize  or  no  Prize? 
It  is  clear,  from  Le  Caux  against  Eden  (/),  and  Key  and 
Hubbard  v.  Pearce,  Vandertooodst  v.  Thompson,  and  the 
able  judgment  of  Lord  Mansfield  in  Lindo  and  Rodney, 
all  cited  in  Le  Caux  v.  Eden  (m),  that  the  Prize  Court 
has  a  sole  and  exclusive  jurisdiction  in  all  cases  of  Prize. 
This  has  been  the  received  doctrine  from  the  time  of 
Elizabeth. 

Is  this  then,  2dly,  a  case  within  the  jurisdiction  of  the 
Prize  Court?  That  must  depend  upon  the  circumstances 
of  the  case.  The  facts  of  this  case  are  not  disputed. 
The  Treaty  of  Peace  with  America  was  signed  on  the 
S4th  of  December  1814,  and  ratified  on  the  17th  of 
February  following.    The  Treaty  legalizes  captures  made 

(!)  Dougl.  594.  Smart  and  others  v.  Wolfe, 

(«)  Sec  also  what  is  tsid     3  T-  R.  3«3« 
bv  the  Judges  in  (he  oase  of 
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ms.         in  certaiB  places  witUn  a  given  fime  after  t&e  gignatnrc 

9(  the  Treaty.     On  the  2d  of  March  the  ship  was  hos- 

L  Aiui     ^^y  <5aptared  by  the  American,  Who  was  not  aware  of 

the  cessation  of  hostilities,  and  he  contintied  in  pibssession 
of  the  ship  till  the  d4th.  On  the  24th,  Nelkm,  the  mate, 
by  a  gallant  enterpiize;  Ie^^atptt^re8  the  ship,  biings  it 
into  a  British  port,  and  issues  a  warraat  to  arre^  the  ship, 
aiid  the  quomUtm  British  owner  is  ciAed  on  to  say  why 
he  should  not  have  salrage.  He  wieis  heM  entitled  to 
salvage;  and  subject  to  the  ssotte.  Restitution  of  the  ship 
and  cargo  was  ordered  to  the  original  owner.  The 
America^  captor  harmg  heard  of  thes^  proceedings, 
issuetf  a  miotiitiob,  calling  ilpOn  all  the  padies  interested 
to  bring  this  question  into  the  Admiralty  Prize  Court 
for  ad^udici^on.  This  proceeding  is  sought  to  be  re- 
trained by  prohibition.  Is  thi»  then  a  question  of  Prize 
or  no  Prize  ?  If  the  right  of  the  American  captor  is 
queiStioiiedy  on  the  ground  that  the  capture  \i^a£i  hot 
wkUn  the  time^  and  place  prescribed  by  the  Treaty,  that 
is  a  ^estion  of  title  jute  belii,  depending  on  facets,  and 
involving  many  nice  que^Obs^  as  to  which  a  Court  of 
Common  Law,  in  an  action  of  Trover,  could  not  sb  pro- 
perly decide.  Those  Courts  do  not  decide  upon  Treaties 
of  Peace,  or  upon  the  jia  belli.  The  Court  of  Pri^  only, 
ean  decide  upon  tiiie  construction  of  Treaties  of  Peace,  as 
fabtweeii  nc^ion  and  nation,  grounding  it^  decision  upon 
thi»  kw  of  nations^  Is  a  Court  of  Law  to  determine 
whether  the  capture  took  place  before'  or  ailer  twelve 
o'clock  at  night?  And,  with  respect  to  the  longitude,  smd 
latitude,  are  we  to  determine  that  question  upon  affidavits, 
for  tf  prohibition?  A  question  may  arise,  whether* suppos- 
ing the  capture  was  gbod,  and  possession  for  twenty-two 
days,  and  in  progress  to  an  Amerioaa  port  for  condem-: 
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Milioil,  a  ehan^  of  property  took  place.  This  nnnit 
be  decided  by  tbo  Law  of  Nations  (n).  Another  queslicM^ 
mey  WBe,  whedier  the  owner's  right  of  re-eapture  wa» 
taken  away  by  the  capture,  and  a  possession  of  twenty-, 
two  days,  witkont  a  condemnation/  there  being  a  Treaty 
of  Peace  interveniBg  while  ia  its  progress  towards  anr 
American  port  ?  Does  the  Treaty  do  away  the  neees^ 
siiy  of  condannatien,  m  order  to  fix  the  propeptyl 
Theiie  aie  questions  »nsing  upoa  the  JB&  belli  to  be  de^ 
cided  by  the  law  of  nations.  The  question  is  no^  wiie^ 
thef  a?  Trial  ai  liaw  would  bo  mcuro  satisfactory  to  tbef 
Bi&Cish  ewnet,  buft,  whether  it  is  not  moise  satisfactory 
to  foreign  natioiis  to  have  questions  of  this  nature^  be^ 
Iween;  a  foieignefr  and  a  subject  of  this  country,  decided 
in  a  Tribw^  bound  t^  deddo  acGOrduig  to  the  Law  oC 
Nations.  Without,  I  trast^  any  impropev  bias  in  favour 
oi  the-  Vtite  Court,  I  do  think  that  questions  of  thi» 
i>aix»e  are  more  properly  decided  in  that  Fonun.  The 
coBsidetatkhi  of   recapture    is,i  equally  with  captui^ 


Ltmca  and 

andlber* 


(ny  As  to  tins  poitit,  nee 
er4r)tius  De  Jhte  BAh  &  Pac. 
V  3«  c  6,  s.  ^;  h  Bjnkersbo^k 
Qaest  J.  P.  1.  k  c.  4 ;  irO  Mod. 
79»  ^i  Burr,  694,  1208-9; 
Doag.617.  Str  William  Scot ty 
io  bis  judgment  in  the  case  of 
tlie  Nenstra  St^ora  J^  Eos 
iWoi^^i  says,  '*'  We  know, 
*^  that  iar  captures  at  sea,  the 
*'  general  Jaw  is^  that  bringingr 
''  infra  prasidia^  aLd  even  a 
'^'aeertonce-ofVofMitiiAiatieft,  i^ 
'^  necessary  to  convert  the 
**  property ;  and  although,  in 


"  somef  irtsftwicey,  piisitive^  iri-^ 
"  stoiUidons  have  determitiedr 
"  that  a^  possession  of  a  certain* 
"  number  of  hours  b  sufficient,, 
'*  yet  this  proceeds  upon  the 
'*  ground  that  a  possession  o( 
*^  so  many  hours  is  an  evidtmcef- 
"  of  firm  posstf fusion."  lid^ 
wardb'sAdm.Rep.  vol.  1,  p,6*k 
See'.ilso  BrowirsCivil  La^  !|nd 
Law  fyf  the  Admiralty,  vol,  i^. 
p.  251,  where  most  of  the  au- 
thorities on  thi^  subject  ^re 
adverted  to. 
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IB15.  within  the  jurisdiction  of  the  Prize  Court.     If  thits; 

«  capture  was  legal,  the  re-capture  may  or  may  not  be  good, 

Lyncr  and  according  to  circumstances.  The  time  of  the  re-capture 
anotfaei*.  — ^®  place — the  longitude  and  the  latitude,  must  be 
considered  according  to  the  provisions  of  the  Treaty  of 
Peace.  This  is  a  proper  matter  for  the  Prize  Court  to 
determine.  Is  the  quondam  British  owner  by  the  re- 
capture remitted  to  his  former  right?  This  is  a  question 
de  jure  belli,  and  which,  whatever  weight  may  belong 
to  it,  is  to  be  determined  by  the  Law  of  Nations.  It  is 
impossible  to  say,  therefore,  that  the  Prize  Court  has 
not  jurisdiction  in  this  case.  The  Prize  Act  prohibits 
any  mode  of  re-possession,  but  by  adjudication.  It  has 
been  argued,  that  the  commission  to  the  Prize  Judge 
does  not  authorize  him  to  estabUsh  the  claims  of  an 
American  to  a  British  ship,  as  Prize;  and  that  this  is  in 
the  nature  of  an  original  proceeding  on  behalf  of  the 
American  captor.  But  this  is  too  narrow  a  construction 
of  the  commission,  and  contrary  to  the  understanding 
and  practice  of  the  Prize  Court.  It  is  tying  down  its 
authority  too  much  to  say,  it  can  only  condemn  and  not 
restore.  The  cases  cited  show,  according  to  the  prac- 
tice of  a  century,  it  has  jurisdiction  to  restore,  and  it 
is  proper  it  should  have  that  power.  The  jurisdiction 
is  over  the  act  done ;  and  the  Court  has  power  to  do 
justice  to  all  parties  in  a  way  which  a  Court  of  Com* 
mon  Law,  in  an  Action  of  Trover,  could  not  do.  In 
Turner  and  Cary  (o),  the  Ostender  was  relieved,  though 
it  was  di£Scult  to  say  the  commission,  in  words,  gave 
such  a  jurisdiction,  but  it  necessarily  arises  from  it. 

(o)  Reported,  i  Lev.  243,     in  Le  Caux  v.  Eden,  Dougl. 
and  1  Sid.  367,  and  noticed     589. 
in  Mr.  Just.  BuUer's  Judgment 
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Assuming  the  American  capture  to  be  good  by  pos-^  1815. 

session,  and  the  Treaty  of  Peace,  the  subsequent  re«cap* 
ture  must  be  considered  as  the  capture  of  an  American     t  YNCHsni! 
ship  broughf  into  Court  for  condemnation,  and  a  partial,      ^  another* 
not  a  general,  adjudication  of  Prize,  obtained  behind 
the  American's  back.    The  American,  therefore,  wait 
entided  to  a  monition,  for  in  all  cases  the  Court  may 
call  upon  a  reluctant  captor  to  come  in  and  have  an 
adjudication.    If  the  American  captor  had  carried  his 
capture  into  an  American  port,  and  obtained  a  condem-* 
nation,  and  on  sailing  out  of  port  again  it  had  been 
recaptured,  there  is  no  doubt  he  was  entitled  to  a  mo- 
nition, and  so,  I  think,  he  is  in  the  present  case.     It  has 
been  the  constant  course,  for  a  century  past,  at  the  end 
of  erery  war,  to  institute  proceedings  on  behalf  of  an 
enemy,  having  ceased  to  be  an  enemy,  to  be  heard  in 
a  Court  of  Justice,  to  dispute  the  validity  of  a  capture. 
In  the  case  of  the  Mentor,  the  ship  was  taken  in  the 
year  1783,  and  destroyed  after  the  cessation  of  hostili- 
ties, but,  before  notice  of  such   cessation,  and  it  is 
stated,  I  think,  that  after  a  period  of  eighteen  years 
after  the  ship  was  destroyed,  a  Suit  was  instituted  in  the 
Prize  Court  for  indemnification.    What  authority  had 
the  Court  to  entertain  that  suit  ?     It  was  not  a  suit  for 
condemnation  of  any  ship — it  was  not  a  suit  instituted 
by  a  British  subject  against  a  quondam  enemy,  it  was  by 
a  quondam  enemy  seeking  relief  and  indemnification  in 
the  Admiralty  Court,  after  the  ship  was  destroyed,  in  a 
proceeding  in  rem.    The  ship  was  destroyed  and  gone- 
There  was  no  proceeding  of  the  British  subject  to  con- 
demn, and  yet,  in  that  case,  the  Couil  felt  no  difficulty 
in  assuming^  jurisdiction,  and  there  was  no  attempt  to 
stop  it  by  a  prohibition.     It  has  been   said,  that  the 
captain  of  a  British  ship  of  war  may  more  readily  yield 
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IB  1)5^  te  the  iuri^ictjiQli  ^f  %  Pri^  CpuH*  becau^e^  if  he  does 

Ex  aartif        ^^'  ^^  "**y  ^  depriy^  «f  his  oaptiMT?  by  an  order  from 
If y sen  an4     the  Gover^sii^pjtit  to  r^^t(Mr^;  but  that  observation  faik 

* 

^Q^^er,  ^n  its  appUo^tiw  ^  tjbu^(  ^ase,  be$;ause  the  captsia 
was  in  no  danger  of  any  thiag  of  that  kit^ ;  he  oaight 
havse  been  oi^jied  upw  fi>r  damages,  and  it  was  vary 
i^udi  the  inteff st  o(  the  party  tJ^e^  to  stop  the  jariadic- 
tion  of  the  Admiralty  Court,  because  his  only  defence 
was  length  <^  time.  If  he  eould  have  succeeded  in 
tfansferriag  it  to  a  Court  of  Law,  the  Court  of  Law 
would  have  hsd  no  dijiieulty  to  apply  the  Statute  of  Li- 
ialtat*oiiB>  and  tiierefeiis  it  was  his  interest  to  institute 
•ttdi  a  pioceedingt  but  no  sueh  proceeding  was  insti- 
tuted. The  Court  decided  i^ainst  the  claimant  upon  the 
ground  of  the  lapse  of  tiqake;  and  that  if  he  could  have 
any  remedy,  it  must  be  by  sm  applicaticm  to  Govern- 
ment, to  give  him  some  reparation  for  the  injury  he  had 
sustained ;  but  that  a  Court  of  Justice  would  not  exer- 
oae  iia  power  dtber  smh  a  length  of  time. 

In  the  year  i8ii  a  question  arose  respecting  tlie 
Qoeaao,  which  was  a  Spanish  ship.  The  capture  took 
place  at  or  beyond  the  period  of  the  cessation  of  hosti- 
lities. The  vessel  was  condemned  in  the  inferior  Court 
of  Admiralty,  not  knowing  it  was  taken  under  eircum- 
Klances  that  did  not  vender  it  a  lawful  capture;  but 
npoa  an  appeal,  the  Master  of  the  Rdls  (p),  and  other 
Lonla  Commiesionera  of  Appeal,  dmided,  that  the  Prize 
Ckmit  had  a  Power  to  restoDe  it  to  the  quondam  enemy, 
wbo  presented  his  claim  io  that  case,  and  They,  accord- 
ing, oederad  the  vessel  to  he  restored. 
«  • 

(p)  Sir  Williai^  Graut. 
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la  die  cue  of  the  Hostage  ia  1713,  and  in  the  taae  of  Itli. 

the  Adolpkus  Frederick,  no  want  of  jurisdiction  was  sup-       jg«  j^-ju 
{M)|9ed.    These  are  cgs^  showing,  th#Jt  for  a  century     JLyy9^  a/id 
paf t  Uie  Court  of  P^  h?|S  ei^eircised  jurisdicticp  ^ver        .^^ftiff 
an  act  dQW  ^t^r  tbe  oe^fation  of  hostilities.    It  is  ^ 
necessary  to  determine  how  long  th^  jmis4ictk)pEi  of  |^ 
Prize  Court  continues  after  the  cessation  of  hostiUties. 
Undoubtedly^  the  Prize  Court  must,  after  the  cessation  of 
hostilities,  |^axe  jurisdictiopi  to  dgtennij^.  upon  captures 
made  daring  the  war.     It  must  always   happen  that 
there  are  hostilities  de  facto,  when  they  cease  de  jure, 
and  Courts  of  Prize  must  ha;ire  jurisdiction  in  all  such 
cases  of  bona  Jide  belligerent  acts.     It  would  be  unfor- 
tutiate  \S  such  cases  were  to  be  decided  by  the  Munu^i 
pal  Courts.    The  passage  cited  from  Lord  Coke  has 
not^  in  my  opinion,  any  bearing  whatever  on  the  sufa? 
ject ;  nor  does  tbe  I^rize  Act  a^ect  this  question. 

It  remains  now  to  consider  whether  the  sentence  of 
restitution  put  an  end  to  the  jurisdiction  of  the  Prize 
Court.  It  was  a  Proceeding  behind  the  back  of  the 
American  eaptor.  The  only  question  made  was,  whe- 
ther the  reH^apture  was  good ;  but  a  decision  on  this 
pcnntwQuld  not  conclude  the  American,  he  being  an 
absent  party.  It  is  urged,  as  a  great  hardship,  if  after 
having  paid  salvage  to  the  amount  of  1,300/.  on  the 
re-capture,  the  ship  should  be  taken  away;  and  that  if 
ahenations  had  been  made,  it  would  operate  most  inju- 
riously. It  may  be  hard,  but  Courts  must  decide  upon 
principle,  whatever  the  effect  may  be.  The  claim  of 
salvage  might  have  been  resisted.  If  the  Party  might 
and  ought  to  have  appealed,  that  is  no  ground  of  Pro- 
hibition. With  regard  to  alienations,  the  Court  cannot 
help  Parties  paving  a  bad  title.     For  these  reasons,  my 
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IS15.  present  opinion  is,  that  a  Prohibition  ought  not  to  be 

_  granted. 

£r  fortt 

Ltkch  and  Note. — Two  days  afterwards,  the  Vice-Chancellorsaid 

another.  he  had  not  changed  his  opinion  either  as  to  refusing  the 
writ,  or  as  to  the  reasons  he  had  stated  for  such  refusal* 
No  costs  were  given. 


26th  July. 


WOOD  r.  DYNELEY. 


Full  casts  may  A  GENERAL  demurrer  was  allowed  in  thiscause>  and 
be  gwen  on  a/-  ^g  usual  order  made  for  5/.  the  common  costs;  and 
lowtnce  of  a  de-  j^^^  ^g  defendant,  three  weeks  after  the  allowance  of 

nunrrer,  though     ^j^^  demurrer,  moved  for  full  costs,  on  the  ground,  that 

application  not       ^    .  ... 

made  tiU  tkrte     ^"^  ^'"  "^"^  vexaUous. 

weeks  after  such 

aUowance.  '  The  bill  was  filed  for  an  injunction  to  prevent  arbi- 
trators making  their  award  on  subjects  in  dispute 
between  the  parties,  one  of  the  ipatters  in  dispute  re- 
ferred for  arbitration,  relative  to  some  costs,  not  having 
been  intended  to  be  referred.  The  common  injunction 
was  obtained,  but  no  affidavit  was  filed,  nor  was  a  spe- 
cial injunction  afterwards  moved  for,  a  demurrer  to  the 
bill  being  allowed.  ^ 

In  support  of  the  motion  an  affidavit  was  filed,  show- 
ing, that  the  only  material  allegation  in  the  bill,  viz. 
the  error  in  one  of  the  subjects  of  reference,  was  false ; 
and  that  the  plaintiflf  wrote  a  letter,  by  which  he  agreed 
that  the  question  of  costs  should  be  referred  to  the 
arbitrators. 
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Mr.  Hart,  Mr.  Leach,  and  Mr.  Shadwell, 
for  the  Motion : — 

By  the  general  order  of  Lord  Rosslj/n  (a),  it  was 
ordered,  that  on  allowing  or  over-ruling  a  plea  or  de- 
murrer, the  parties  shall  be  in  all  such  cases  liable  to 
such  further  costs  as  the  Court  shall  think  fit  to  award. 
This  order  has  been  often  acted  upon.  In  Griffiths 
T.  Wood  {b),  where  the  now  plaintiff  was  defendant, 
a  demurrer  was  allowed,  and  the  defendant,  on  applica- 
tion, was  ordered  full  costs.  So  in  the  case  alluded  to 
in  the  argument  of  that  case ;  there  a  plea  put  in  by  the 
DOW  Plaintiff,  was  allowed,  and  Full  Costs  were,  on  his 
application,  given.  On  the  same  principle,  where  except 
tion$  were  over-ruled,  costs  beyond  the  common  costs 
have  been  given  (c). 

Sir  Samuel  Romilly,  against  the  Motion: — 

I  do  not  consider  it  as  the  settled  practice,  that  after 
a  demurrer,  which  admits  the  allegations  in  the  bill,  a 
Party  is  entitled  to  enter  into  the  Merits  of  the  Case,  for 
the  purpose  of  obtaining  Full  Costs.  Demurrers  were 
formerly  considered  as  a^aaode  of  speedily  ending  a  Suit, 
but  that  would  not  be  so,  if  the  merits  of  each  case  are 
to  be  tried  by  affidavit,  after  a  demurrer  has  been 
allowed. 

If  such  a  motion  is  in  any  case  proper,  it  should  be  made 
soon  after  the  demurrer  is  decided  upon,  when  the  case 
is  fresh  in  the  remembrance  of  the  Judge,  and  not  after 
a  length  of  time,  as  in  this  case.    They  say  nothing  of 


1815. 
Wood 

V, 

Dyvelbt. 


(a)  6  Feb.  1794.     4  Bro. 
C-  C.  545. 
(*;  I  Ve«.  &c  Bea.  307. 


(c)  Puree!  r. 
12  Ve8.  166. 


Macnaiiiara, 


D 
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Wood 

V. 


1815.  the  costs  when  the  demurrer  is  decided,  but  taking 

an  order  for  the  Common  Costs,  afterwards  apply  for 

Full  Costs.     If  the  Court  may  give  more  than  the  com- 

Dymelbt.       ™^^  costs  upon  the  decision  of  the  demurrer,  it  cannot 

after  a  lapse  of  time.  The  Order  of  Lord  Rosslyn  is  to 
be  found  in  Mr.  Beames's  book  (d),  a  very  useful  work, 
with  the  advantage  of  a  reference  to  the  decisions  on 
each  order.  He  has  there  given  some  Cases  obtained 
from  the  Register ;  but,  in  those  cases,  the  further  costs 
appear  to  have  been  given,  when  the  demurrer  was  heard, 
except  in  tho  instance  of  Griffiths  v.  Wood. 

Mr.  Shadwell  [in  the  absence  of  Mr.  Hart,  and 

Mr.  Leach],  in  Replj/ : — 

Lord   Rosslj/n*s  Order  does  not  specify  any  time  for 

the  Application.      There  is  only  an  interval   of  three 

weeks  in  this  case,  since  the  decision  of  the  demurrer. 

In  the  case  of  the  plea  over-ruled,  and  full  costs  given, 

the  Application  for  Costs  was  adter  three  months  had 

elapsed  from  the  allowance  of  the  plea.     In  Griffiths  v. 

Wood,  the  motion  was  made  after  a  considerable  length 

of  time  (e). 

The  Vice-Chancellor  : — 
If  this  were  a  new  Case,  I  should  have  entertained 
great  doubts  upon   the  subject.     The   order   in    1794 
was   grounded   on  the  insufficiency  of  5/.   costs,  on 

(rf)  **  The  General  Orders  of  plication   was  made;  but   in 

the  High  Court  of  Chancery/*  Mr.  Bearoes's   Work,  "Gen. 

&c.  p.  457,  n.  a.  Oiiicrs,  <Stc."  p.  457,  n.  2,  it 

is  said,  the   application    was 

(e)  Id  the  Report  of  that  made  "  some  months  after  the 

case,  1  Ves.  &  Bea.  307,  it  "  demurrer  was  argued   and 

does  not  appear  when  the  ap-  "  allowed." 
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the  allowance  of  a  demurrer.  The  applicatioii  in  Grif- 
fiths T.  Wood  was  supported  by  an  affidavit,  which  has 
been  shown  me,  by  which  it  appears,  the  costs  of  the 
defendant  amounted  to  40  /.  which  evinces  the  propriety 
of  Lord  Rasslyn's  order.  If  this  were  res  integra,  I  should 
have  thought  the  application  for  Further  Costs  ought  t6 
have  been  made  when  the  demurrer  was  over-ruled,  and 
the  order  made  for  the  common  costs ;  and  that  there 
ought  not  to  be  two  orders  for  costs.  There  is  great 
inconvenience  in  allowing  the  merits  of  the  Case  to  be 
decided  by  affidavit,  and,  probably,  at  a  considerable 
Expense.  In  ordinary  cases  the  Court  does  not  allow  its 
Discretion  as  to  Costs,  to  be  regulated  by  affidavits.  It 
leads  to  extrinsic  matters,  and  long  inquiries.  I  am 
bound,  however,  by  the  Authorities ;  and,  as  affidavits 
have  been  pennitted,  I  see  no  reason  why,  in  this  case, 
I  should  not  be  governed  by  the  affidavit,  which  exhi- 
bits strong  ground  for  granting  the  motion.  If  an  Affi- 
davit relating  to  vexation  in  another  Suit,  has  been 
allowed,  as  it  was  in  Griffiths  and  Wood,  to  increase  the 
costs,  surely  it  is  allowable  to  show  vexation  in  the  same 
cause,  as  is  amply  done  here.  On  the  face  of  the  Re- 
cord, and  without  the  aid  of  the  affidavit,  it  appears  a 
case  of  vexation.  Following,  therefore,  the  Authorities, 
I  think  this  is  a  case  where  Full  Costs  should  be  given, 
and  I  shall  also  give  the  Costs  of  this  Motion;  but  if  it 
shall  appear  that  the  Costs  of  the  Motion  were  not 
given  in  Griffiths  v.  Wood,  I  wish  that  point  to  be 
mentioned  again. 


1815. 
Wood 

V. 

Dtvblbt. 


N(^e.  The  costs  of  the  Motion  were  given,  as  in 
^Griffiths  Y.  Wood. 


D  2 
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21Hh  Jalj. 

Lamiatumby 
ttHUmemi  of 

Jftrty  •*  to  next 
of  kirn  tA  equal 
^gr^t"  passes 
the  property  to  a 
smmving  sister^ 
imexdmsiomif 
ckUdrembya  de- 
ctMsed  hroihtr. 


V. 


A  QUESTION  arose  in  this  Cause,  onda'  a  Settle- 
ment, whereby,  in  default  of  appointment,  a  sum  of 
money  was  given  after  the  death  of  the  Settlor,  *'  To  his 
next  of  kin  of  equal  degrte  :  and  if  mart  than  one,  share 
and  share  alike.**  The  Settle  died,  leaving  a  sister,  and 
children  by  a  deceased  brother. 

Mr.  Leach,  and  Mr.  Heald,  contended,  that  the  words 
**  of  equal  degree"  ought  to  be  considered  as  omitted,  in 
order  to  make  the  limitation  sensible.  That  the  Statute 
of  Distributions  (a)  has  defined  who  are  next  of  kin,  viz. 
the  surviving  sister,  and  the  children  of  the  deceased 
brother ;  and  that  the  children  must  share  equally  with 
their  aunt. 


Sir  Samuel  Romflly,  and  Mr.  Wingfield,  c(nUra : — 

The  Court  is  not  justified  in  rejecting  any  words  in 
the  Settlement.  By  the  words  used,  it  was  intended 
that  the  Next  of  Kin  should  take,  as  defined  by  the 
Statute  of  Distributions,  meaning  only  to  exclude 
representatives. 

When  there  is  a  gift  to  Relations,  that  has  been  held 
to  mean  next  of  kin,  according  to  the  Statute  of  Dis- 
tributions (b) ;  but  if  the  bequest  be  to  the  nearest  rela- 


(a)  2«  &  43  Car.  2.  c.  10. 
29  Car.  2.  c.  3. 


{b)  See   Anon.   1    P.  Wms. 
327.    Spring  on  dem.  Tiicher 
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iion,  that  has  been  held  to  pass  to  a  sunriving  brother,  in 
exclusion  of  the  children  of  a  deceased  brother.  That 
was  lately  decided  at  the  Rolls,  in  Smithy.  Campbell {c). 
It  was  determined  on  principle,  for  the  Master  of  the 
Rolls  was  not  aware  of  a  similar  decision  in  Marsh  v. 
Marsh  (d). 
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V ,, » 


r. 


The  Vice-Chancbllob  :  — 

Hie  Settlor  seems  to  have  adverted  to  the  distinctiorr 

taken  in   the  Statute  of  Limitations,  between  next  of 

kindred,  and  persons  legally  representing  their  stocks,  pro 

8U0  cuiquejure.     In  several  sections  of  that  Act  a  distinc- 

■ 

tion  is  taken  between  kindred  in  Equal  Degree,  and  Next 
of  Kin  taking  by  Representation,  showing  that  they 
do  not  mean  the  same  persons.  The  case  alluded  to  of 
Smth  y.  Campbell  is  not  in  point.  We  need  not  con- 
sider what  construction  is  to  be  given  to  the  words  share 
mid  share  alike ;  that  question  could  only  arise  if  more 
than  one  answered  the  description  of  next  of  kin 
in  equal  degree  which  is  not  the  case  here  (e).  The 
sister  is  alone  entitled. 


V.  Biles,  in  note  to  i  T.  R.  118. 
Green  v.  Howard,  1  Ves.  jun. 
31.  Wright  V.  Atkins,  Cop. 
118. 

{c)  so  June  1815. 

Qi)  1  Bro.  C.  C.  393. 


(f )  The  words  ''  Share  and 
share  alike''  have  been  held 
to  have  the  same  meaning  as 
*<  equally  to  be  divided."  Phil- 
lips  V.  Garth,  3  Bro.  C.  C.  64. 


»  3 
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' '  Ex  parte  TOPHAM, 

3d  August 

^utkority  ^jjjg  ^^  ^  Petition  in  Bankruptcy  for  the  usual 
iiiio  f  '  ^^^^  ^^^  Sale,  on  behalf  of  an  equitable  Mortgagee,  by 
iabie  Morttragce  Deposit  of  Title  Deeds  of  a  Leasehold  Estate,  and  that 
bf  deposit  of  he  might  come  in  under  the  Commission  for  the  defici- 
deedtf  to  order  ency.  The  Deposit  was  made  in  January  1812.  After- 
iale  of  the  estate,  ^^^^^rds,  in  June  1813,  before  the  bankruptcy,  the  bankrupt 

.  a»f    ^    agreed  to  sell  the  estate  to  a  Mr.  Wiird-^ received  thjj 

subsequent  Mort"  ^ 

Jtaeee  of  the         purchase-money,  and  let  Ward  into  possession — but  did 

equityrfReden^  not  execute  a  Conveyance. 

tion  v>ho  objects, 

ami  hat  not  Mr.  Heald  for  the  Petition. 

proved  under  the 

P^.  Mr.  Home  opposed  it,  on  belialf  of  Ward ;  and  con- 

bw  BUL  tended,  that  no  such  order  could  be  made,  there  being 
an  Agreement  for  a  Sale  to  Ward  of  the  Equity  of  Re- 
demption, who  refuses  to  consent  to  a  Sale,  and  has  not 
proved  under  the  Commission,  and  that  a  Bill  must  be 
fied. 

The  Vice-Chancellob  : — 
This  is  a  proper  Case  for  a  Bill.     Even  in  the  case  of 
a  legal  mortgage  the  Commissioners  are  not  authorized 
to  order  a  Sale,  unless  in  Cases  where  the  Bankrupt  has 
in  himself  the  Equity  of  Redemption  (a). 

(a)  In   Ex  parte  Jackson,  second  Mortgagee,  not  claim- 

6  Ves.  357,  it  was  held  the-  ing  under  the  Commission,  but 

Chancellor  has  no  authority  resting  upon  his  Security,  to 

in    Uankmptcy  to   compel  a  join  in  a  Sale  obtained  by  a 
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THOMPSON  and  Others  v.  LEAKE  and  Others. 


\S15. 


5th  August. 
1  HE  Defendants,  John  Leake,  Thanias  Bennett,  and  IfontktSaU 
George  Parker,  were  the  Owners  of  a  ship  called  the  ^^  ^^^P\  '**''*• 
George,  o(  which  the  defendant,  ITiomas  Bennett,  was  ^  "^  f^  ^ 
mait^.  The  ship,  in  December  1813,  sailed  on  a  _«'  r^i  /v,^ 
voyage  fiom  Ireland,  for  Santander  in  Spain,  and  in  ^^^^ ^/^  ^^  j^e- 
the  course  of  the  voyage  sustained  great  damage,  but  giitry^  no  Reiief 
arrived  at  Santander.  Bennett  wrote  to  Leake  and  can  be  given  in 
Parker,  stating  the  damage  to  the  ship,  and  requesting  Efuity,  on  ike 
advice  how  to  act.  Leake  and  Parker,  in  answer,  re-  ^''*"'*"  ^  ^*''*'' 
commended  the  vessel  to  be  sold,  and  to  have  her  sur-  ^ 

veyed,  and  condemned,  if  the  surveyors  were  of  opinion 
she  should  be  condemned.  Surveyors  were  appointed, 
at  the  instance  of  Bennett,  by  the  Tribunal  of  Justice  at 
Santander,  who  reported,  she  was  not  sea-worthy,  and 
that  the  costs  of  the  repair  would  exceed  the  value ;  and 


prior  Mortgagee  under  the 
General  Order  of  the  8tb  of 
May  1794- 

Mr.  Christian  observes, 
**  Where  the  second  mort- 
**  gagee  will  not  consent  to 
*'  join  in  a  sale,  the  assignees 
**  may  request  the  Commis- 
**  sioners  to  call  before  them 
**  the  two  Mortgagees,  which 
**  they  have  a  power  to  do, 
**  and  to  examine  them  with 
respect  to  the  principal  and 
interest  due  upon  their  re- 


<« 


t< 


<< 


It 


it 


"  spective  Mortgages,  and  then 
**  the  Assignees  might  adver* 
tise  the  premises,  subject  to 
the  two  mortgages ;  and  if 
there  was  any  advance  upon 
the  aggregate  of  what  is 
<*  due,  the  assignees  or  the  pur- 
^  chaser  must  redeem  both. 
<'  If  there  was  no  advance, 
'<  the  mortgagees  would  be 
''  left  to  their  usual  remedy, 
*'  and  the  creditors  would  have 
*'  no  further  interest  in  the 
*<  premises"  fa  vol.  Chris- 
«'  tian's  Bank.  Laws,  p.3«3-4-] 
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thereupon  Bennett  petitioned  the  Court  at  Santaruler 
to  receive  his  abandonment  of  the  vessel,  and  direct  her 
to  be  sold  by  public  auction.  Upon  this  petition,  the 
Court  ordered  a  Sale  to  be  made  by  a  Notarj',  and  that 
a  valuation  should  be  taken  of  the  hull,  tackle,  and 
appurtenances.  A  valuation  was  accordingly  made 
on  oath,  and  the  ship  was  sold  by  pubUc  auction  on  the 
29th  March,  1814,  at  which  Sale  the  Plaintiff,  on  be- 
half of  himself  and  the  Co-Plaintiffs,  was  the  highest 
bidder,  and  declared  to  be  the  purchaser  at  the  sum  of 
1,379  hard  dollars.  The  money  was  paid,  and  a  receipt 
given.  After  the  sale,  Bennett  declared  that  he  had 
lost  the  Certificate  of  the  Registry  of  the  Ship,  and 
signed  a  paper,  dated  the  5th  April  1814,  in  which  the 
slle  and  preceding  facts  were  stated,  and  the  loss  of  the 
Certificate.  The  Plaintiffs  repaired  the  ship,  and  sent 
her  on  a  voyage  to  London,  where  she  arrived. 


Bennett  afterwards  found  the  Certificate  of  the  Regis^ 
Uy,  and  arrived  in  England  about  the  time  the  vessel 
arrived  there,  and  the  Plaintiffs  appUed  to  him  for  the 
Certificate  of  Registry,  and  he  sent  it  to  the  Counting- 
house  of  the  Defendant  Leake,  from  whence  the  Defend- 
ant Parker  took  it>  and  retained  the  same.  Applications 
were  then  made  by  the  Plaintiffs  to  the  Defendants,  to 
delivei[  up  the  Certificate,  and  execute  a  proper  Convey- 
ance of  the  Ship.  The  Bill  prayed, "  That  the  Defendants 
may  be  decreed  to  carry  the  Sale  specifically  into  exe- 
cution, and  to  execute  a  Bill  of  Sale  of  the  said  Ship,  and 
to  deliver  up  the  Certificate  of  the  Registry  of.  the  said 
Ship  to  the  Plaintiffs,  or  as  they  shaD  direct,  so  that 
the  said  ship,  and  the  legal  title  of  the  said  Defendants 
therein,  may  be  duly  and  effectually  transferred  and 
conveyed  to  the  Plaintiffs,  or  as  they  shall  direct;  and 
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that  in  the  mean  time  the  said  Defendants  may  be  re- 
strained by  Injunction  from  disposing  of,  or  parting 
with,  the  said  Ship,  or  the  said  Certificate  of  Registry, 
and  from  making  any  Sale  of  the  said  Ship,  or  executing 
any  Bill  of  Sale  relating  thereto." 

An  Injunction  was  obtained  for  want  of  an  answer. 
Answers    were    afterwards   put   in.    The   Defendants, 
Leake  and   Bennett,  admitting  the  facts  stated  in  the 
Bill,  and  submitting  to  act  as  the  Court  should  direct. 
The  Defendant  Parker  answered  separately;  and  admit- 
ting the  facts  stated  in  the  bill,  contended,  that  the  Pro- 
ceedings in  the  Court  at  Santander  were  void,  that  not 
being  a  proper  Tribunal,  and  not  having  authority  to 
decree  a  Sale  of  the  Ship,  unless  for  the  purpose  of 
being  broken   up;  and  that  the  repairs    of  the   ship, 
according  to  the  estimate  of  two  experienced  shipwrights, 
did  not  cost  more  than   40/.    and   admitted    he   took 
possession  of  the  Registry  of  the  Ship  to  protect  his  pro- 
perty as  owner ;  and  that  he  had  received  no  part  of  the 
money  for  which  the  ship  sold,  and  that  he  was  the 
owner  of  one  half  of  the  ship,  and  that  he  stood  insured 
only  to  the  amount  of  500  /.  and  that  the  underwriters 
refused  to  pay  this  insurance^  insisting  that  the  Sale  was 
improper,  and  fraudulent;  and  insisted,  that  the  Plaintiffs, 
being  British  subjects,  had  no  right  under  the  Sale,  not 
having  acted  as  prescribed  by  the  Acts  of  Parliament, 
respecting   the   registry   and   transfer  of  property    in 
British  Ships  (a) ;  and  that  if  the  ship  required  so  much 
as  200  /.  to  be  spent  in  repairs,  as  represented,  it  must 
have  amounted  to  more  than  15  s.  for  every  ton,  and 
therefore  such  ship  must  be  deemed  a  Foreign  Ship  (6). 

(a)  See  «>6  Geo.  3,  c.  60,         (b)  See  26  Geo.  3,  c.  60, 
s.  17,  nnd  34  Geo.  3,  c.  68,      s.  2.  ^ 

9.  14. 
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The  cause  came  on  upon  the  Bill  and  Answers. 


Mr.  Hart  and  Mr.  Heald,  for  Plaintiffs. 


Mr.  Fonblanque  and  Mr.  Cooke,  for  Defendant  Parker, 


Mr.  Mascal,  for  the  other  Defendants. 


The  Vice-Chancellor  : — 

I  have  no  doubts  on  this  case ;  and  shall  therefore 
dispose  of  it  immediately. 

Independently  of  the  Acts  of  Parliament,  the  Plain- 
tiffs would  be  entitled  to  Relief,  but  we  are  here  tied 
down  by  positive  Acts  of  Parliament ;  and  it  would  be 
repealing  the  Acts,  by  a  Court  of  Equity,  to  give  relief 
in  this  case.  The  words  of  the  Act  are  quite  clear.  By 
the  34  Geo.  III.  c.  68,  s.  14,  it  is  enacted,  "  That  no 
transfer,  contract,  or  agreement  for  transfer  of  property 
in  any  ship  or  vessel,  made  or  intended  to  be  made  after 
the  1st  day  of  January  1795,  shall  be  valid  or  effectual 
for  any  purpose  whatsoever,  either  in  law  or  equity, 
unless  such  Transfer,  or  Contract,  or  Agreement  for 
transfer  of  Property  in  such  Ship  or  Vessel,  shall  be  made 
by  Bill  of  Sale,  or  instrument  in  writing,  containing 
such  recital  as  is  prescribed  by  the  said  Act." 

In  this  case,  the  Transfer  was  by  Contract,  and  not  by 
ihe  Judgment  of  the  Court  of  Santander,  such  Court 
having  no  authority  to  decide,  aa  was  held  in  Reid  v. 
Darby  (c).  No  Bill  of  Sale  was  made  in  this  case;  con- 
taining such  recital  as  is  required  by  the  Statute  (df).  Hie 
paper  alluded  to  in  the  answer  of  *  Bennett  was  not  a  Bill 


(c)  13  Kast,  145. 


(d)  See  viC  Geo.  3,  r.  Go,  s.  1 7. 
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of  Sale.  A  bill  of  sale  is  not  in  all  caseB  necessary, 
provided  there  be  an  Instrument  in  Writing  (e) ;  but  here 
it  was  a  Sale  by  Auction ,  and  there  was  no  instrument  in 
writing.  Bennett  thought  the  sale  by  auction  sufficient 
to  transfer  the  Property.  But  suppose  there  was  an  in* 
strument  in  Writing,  there  has  not  been  any  Indorsement 
of  the  Certificate  of  Registry  as  required  by  the  Act  (f). 
The  Bill  is  founded  on  the  doctrine,  to  which  Lord  Ekbn 
seemed  to  incline,  in  Mestaer  v.  Gillespie  (g),  viz.  That 
if  the  completion  of  the  Contract  is  prevented  by  Fraud, 
this  Court  will  relieve;  but  this  case  differs  much  from 
that.  In  that  case,  the  contract  was,  in  the  first  instance 
valid,  and  the  completion  of  it  was  prevented  by  pal* 
pable  fraud.  Here  the  contract  was,  from  the  begin- 
ning, incomplete.  But  even  in  cases  of  Fraud,  it  is 
doubtful  whether  relief  could  be  given.  In  Spelt  v. 
Lechmere  (A),  the  Lord  Chancellor,  notwithstanding  the 
strong  inclination  of  his  opinion  in  Mestaer  v.  Gillespie^ 
speaks  doubtfully  of  relief  in  cases  of  Traud,  but  was 
clear  that  in  no  other  case  he  could  give  relief.  In  cases 
of  accident  and  mistake,  the  Court,  in  various  instances, 
relieves;  but  will  not  in  the  case  of  a  defective  Title  to  a 
Ship.  The  Act  of  Parliament  destroys  the  contract 
when  not  according  to  the  prescribed  formd ;  a  man  has 
tjtot,  as  in  other  cases,  a  Contract  to  stand  upon.  In 
ex  parte  Yallock  (i).  Lord  Eldon  truly  observes,  "  The 
Legislature  will  not  be  content  with  any  other  evidence 
than  the  Registry,  and  requires  the  great  variety  of  things 
prescribed  by  the  Acts.  They  go  so  far  as  to  declare, 
that  notwithstanding  any  Transfer,  any  Sale,  or  any  Con- 
tract, if  the  purpose  is  not  executed  in  the  Mode  and 
Form  prescribed  by  the  Act,  it  shall  be  void  to  all  intents 

(0  See  34  Geo.  3,   c.  68,         (g)  1 1  Ves.  626. 
».  14.  (A)  13  Ves.  588. 

(,/*)  :j4  Ge<).  3,  c.  6»,  s.  15.         (1)    i.>  Ves.  66. 
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and  purposes.'*  .  His  Lordship  has  no  where  expressly 
decided,  that  relief  could  be  given  in  these  cases  on  the 
ground  of  Fraud.  The  opinion  of  the  Master  of  the 
Rolls,  as  collected  from  what  he  said  when  called  in  to 
assist  the  Chancellor  in  Mestaer  and  Gillespie,  appears 
to  have  been,  that  relief  could  not  be  given ;  and  in  a 
subsequent  Case  of  Barker  v.  Chapman  {k),  where  there 
was  a  gross  fraud,  by  preventing  the  Ship's  Register  from 
being  indorsed  within  the  time  prescribed  by  the  Act  of 
Parliament,  after  the  return  of  the  ship.  His  Honor  the 
Master  of  the  Rolls,  with  much  reluctance,  and  after  a 
year's  delay  of  his  judgment  (in  hopes  the  Parties  would 
agree  to  a  compromise),  decided,  he  could  not  relieve. 
There  was  no  Appeal  from  that  Determination;  it  is, 
therefore,  a  considerable  authority.  It  is  the  only  ex- 
press decision,  that  fraud  is  not  in  these  cases  relievable. 


This,  however,  is  not  a  Case  of  Fraud.  It  is,  rather, 
a  case  of  Mistake.  There  is  no  imputation  on  Bennetts 
The  Certificate  of  the  Regiftry  was  mislaid ;  and  after- 
wards, without  any  design,  delivered  to  Parker  \  nor 
was  there  any  .fraud  in  Parker y  unless  refusing  to 
deliver  up  the  Certificate  is  fraud,  which,  under  the  cir- 
cumstances of  the  case,  cannot  be  imputed.  Here, 
therefore,  there  being  no  Bill  of  Sale,  and  Indorsement 
of  the  Certificate  of  Registry,  it  is  impossible  to  relieve. 

It  is  said,  it  is  hard  that  Thompson,  having  paid  his 
money,  should  not  be  entitled  to  the  ship;  but  it  was 
his  own  fault — -he  must  be  supposed  to  know  the  law  of 
the  country,  and  should  have  insisted  on  a  complete 
Title  before  he  paid  his  money. 


Bill  dismissed,  but  without  Costs. 


^)  3  March  J8i2. 
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1815. 

COTTON  V.  SCARANCKE.  ^ — 


5th  AaguiL 

VJn  a  Petition  in  this  Cause  for  payment  of  money      On  a  Lumta' 
out  of  Court,  a  Question  arose  upon  the  construction  of  ^^  bySettUmeni 
a  Settlement,  made  previous  to  the  Marriage  of  Anne  *^  jo  the  next  of 
Parr,  by  which,   in   default  of  appointment  by  Anne   ^        p       ^ 
Parr,  a  Limitation  was  made  of  personal  property,  "  to  J"^*^ 
the  next  of  kin  of  the  said  Anne  Parr  of  her  own  blood  andfamily^asif 
and  family,  as  if  she  had  died  sole  and  unmarried.**  she  had  died  sole 
The  Question  was.   Whether  these  words  passed  the  and  unmarried^" 
property  to  the  next  of  kin  of  the  whole  blood,  in  ex-  '"*  *^'  v  *•* 

dusioQ  of  next  of  kin  of  the  half  blood  ?  ^^^  "^  """^^^ 

-^  Statute  of  Di#- 

tribiUions. 
The  Vice-Chanckllor: — 

This  point  is  very  clear.  It  is  a  question  between 
the  next  of  kin  of  the  whole  blood,  and  those  of  the 
half  blood.  This  is  a  limitation  of  personal  property, 
where  whole  and  half  blood  are  not  distinguished. 
There  is  no  mention  of  whole  blood  in  the  Deed.  Those 
of  the  whole  and  half  blood  take  together,  as  under  the 
Statute  of  Distributions.  The  meaning  of  the  Deed 
appears  to  have  been,  to  exclude  next  of  kin  by  mar- 
riage (a). 

(a)  See    on    this    subject,      and  Bailey  r.  Wright,  i8  Ves* 
Watt  V.   Watt,  3    Ves.  244.     49. 
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BURT,  £r  parte. 


10th  August. 

Am  order/or  A  PETITION  was  presented  by  the  assignees  under 
m  Imqmry  heforc  a  conunission  against  Benjamin  Martindale,  praying, 
Cammimmm,      |hat  the   Proof  of  a   Debt  of    1,541/.    121.    irf.   by 

.    ,        U  .       ^*  WiUiamson  and  his  wife,  admitted  under  the  Commis- 
wkttker  m  Dehi       .  .  ,     , 

pn^tedxtu  m$m-    sion,  might  be  expunged. 

rimu^  mmrtfy  9m 

miepmtiomf^         The  Commission  issued  on  the  16th  October  1812. 

ik9  Bmmknpi  ms  On  the  loth  of  Novemba  following,  WUliamson  and 
lolAe  U0uy^  re-  hig  ^fe,  who  was  the  sole  Executrix  of  Meeson  Scholey, 
fmtm.  deceased,  proved  the  debt  as  being  due  on   a  bond 

given  by  Mttrtmdak  to  Scholey,  dated  the  26th  March 
1812,  for  1,500/.  with  interest;  and  a  Promissory 
Note  by  MartimdaU  to  Sckoky  for  370/.  with  inte- 
rest, of  the  same  date  as  the  Bond. 

The  assignees  being  informed,  that  the  Bond  and 
Note  grew  out  of  usurious  transactions,  caused  the 
Banknipt  to  be  examined  before  the  Commissioners  on 
'  the  13th  July  1814,  and  he  deposed,  that  the  Bond  and 
Note  were  not  given  for  any  monies  advanced  at  the 
time,  but  Sums  which  had  been  previously  advanced  by 
Sckale^  I — and,  that  fifte^i  years  ago  ScAclejf  had  ad- 
vanced him,  by  diflfei^ent  Sums,  at  diflettoit  times, 
4,000/.  or  thereabodtsk  which  had  been  re-paid,  with 
inteRSl,  leaving  the  balance,  whidi  was  secured  by  the 
Bond  and  Note;  but  that  for  two  or  three  years  pie- 
vious  to  the  sivinsr  of  the  Bond  and  Note^  he  ImkI 
paid  Sckolew  at  the  rate  of  \oL  per  cent,  per  annum 
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upon  the  Principal  Monies  due  to   Scholey.    He  also  1815. 

deposed,  that  the  Accounts  between  him  and  Scholey 
were  settled  about  Christmas  in  every  year,  and  that        i,^^J\ 
particularly,  to  the  best  of  his  recollection  and  belief, 
such  an  Account  ¥ras  settled  between  them  about  Christ- 
mas, in  the  years  1808,  i8og,  and  iRio,  and  was  cer- 
tainly settled  between  them  on  or  about  the  26th  March 
1812 ;  and  that  in  settling  the  balance  of  such  last  ac- 
count, interest  was  allowed  to  Scholejf  upon  the  balance 
then  found  to  be  due,  at  the  rate  of  10  /.  per  cent,  per 
annum,  and  which  interest  was  included  in,  and  formed 
part  of  the  Bond  and  Note ;  and  that,  to  the  best  of  his 
recollection,  similar  Interest  had  been  allowed  upon  each 
of  the  balances  settled  and  found  to  be  due  in  the  years 
1808,  i8og,  and  i8io. 

Mr.  ForAlanque,  for  the  Petition,  admitted  the  Debt 
ought  not  to  be  expunged  in  the  first  instance,  but 
thought  it  a  case  in  which  an  inquiry  ought  to  be 
directed  before  the  Conunissioners,  or  an  Issue,  to  try 
the  fact  of  Usury ;  and  obsen^ed  that  no  aflfidavit  was 
filed  in  answer  to  the  Petition. 

* 

Mr.  Cullen  opposed  the  Petition. 

The  Vice-Chancellor: — 
The  Counsel  for  the  Petition  admits  I  ought  not  to 
expunge  the  Debt  in  the  first  instance.  If  the  Facts 
stated  by  the  Bankrupt  could  be  proved  by  a  compe- 
tent Witness,  this  Debt  would  be  expunged  as  founded 
on  usurious  transactions.  The  Bankrupt's  evidence,  he 
not  having  obtained  his  Ce^rtificate,  and  released  his 
Interest,  would  not  avail  either  before  the  Commissioners 
or  a  Jury ;  for  it  would  be  to  increase  his  Estate ;  and 
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ISIS.  would  lead  to  great  mischief.     No  objection  was  made 

"        '      to  the  Debt  till  the  13th  July  1814,  two  years  after  the 
!t^^Zl  ^^^^^  ^f  Scholey.     After  the  death  of  the  Creditor,  it 

would  be  very  easy  for  a  Bankrupt  to  get  rid  of  a  Debt, 
if  it  were  allowed  to  be  done,  merely  upon  his  Deposi- 
tion, that  it  was  tainted  with  Usury.     As  there  is  no 
testimony,    oral   or  written,   to    prove  the   usury,   ex- 
cept the  deposition  of  the  bankrupt,  who  is  not  a  com- 
petent  witness,   it    would   be   an   useless   expense    to 
direct  an  Issue.     After  the  Examination  of  the  bankrupt 
on  the  subject,  the  assignees,  without  any  Order  for  that 
purpose,   might  have  procured    the  Commissioners  to 
summon   the  Representative  of  Sckoley  before   them, 
and  examine  her  as  to  the  Transactions,  and  whether 
there  were  any   Papers,  Accounts,  or  materials  in  her 
possession,  throwing  any  light  on  the  subject.     If  she 
had  objected  to  being  examined,  the  Court  might  then, 
perhaps,  have  directed  a  further  inquiry ;  or,  if  the  Cre- 
ditor were  alive,  and  did  not  by  affidavit  give  any  answer 
to  the  charge  of  the  bankrupt,  further  inquiry  might  be 
proper.     But  the   Court  .will  not   direct  an    inquiry, 
where  no  prospect  appears  of  prosecuting  it  with  effisct. 
When  the  Court  directs  an  Issue,  it  sometimes  orders 
the  bankrupt  to  be  examined,  but  not  in  a  case  like  the 
present,  where  the  Creditor  is  dead,  and  therefore  cannot 
confront  the  Bankrupt.   I  think  the  Petition  to  expunge 
this  debt  ought  not  to  be  granted,  nor  an  Inquiry  or 
Issue  directed  ;  but,  under  the  circumstances,  I  will  "not 
give  Costs. 
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1815.  Bryant  being  apprehensive  that  List  was  insolvent, 

^  '  sent  a  notice,  dated  the  30th  April  1814,  to  the  persons 
Bryant,  directed  by  the  order  to  pay  the  Costs,  not  to  pay  them 
^  '  to  List,  or  to  any  person  on  his  account,  or  otherwise 
settle  the  amount  of  the  bill  of  Costs,  nor  the  amount  of 
his  expenses,  in  consequence  of  his  having  a  Lien  there- 
on for  the  amount  of  his  bill  against  List,  in  respect  of 
the  business  done  for  him  therein. 

List  was  a  second  time  arrested  at  the  suit  of  Bards' 
well,  and  being  in  custody,  he  on  the  4th  May  1814,  in 
consideration  of  the  plaintiff's  withdrawing  the  action, 
and  discharging  him  out  of  custody,  and  erasing  his 
name  from  the  Bills,  in  respect  of  which  he  had  been 
arrested,  executed  a  release  to  all  the  persons  mentioned 
in  the  Chancellor's  Order,  of  the  Costs  given  by  that 
Order. 

Bryant,  by  his  petition,  after  stating  these  facts,  which 
were  verified  by  affidavit.  Prayed,  That  the  Sheriffs  'of 
London,  Charles  Bardswell,  the  attomies,  and  the  sheriffs 
officers,  should  forthwith  pay  to  the  Petitioner  the  sum 
of  27/.  6s.  gd.  the  amount  of  his  Bill  of  Costs,  and  also 
the  Costs  of  the  present  application,  and  that  the  Peti- 
tioner might  be  at  liberty  to  proceed  against  any  of  the 
said  parties  for  the  payment  of  the  same. 

Sir  Samuel  Ramilly,  and  Mr.  Rose,  for  the  Petition : — 
The  Lien  of  Bryant  cannot  be  defeated  in  this  manner. 
The  doctrine  as  to  the  Lien  of  an  Attorney  is  the  same 
in  Equity,  and  in  Bankruptcy,  as  at  Law,  except  that  in 
Bankruptcy  a  Solicitor  is  not  allowed  to  detain  the 
proceedings  under  the  Commission,  from  the  great  in- 
convenience it  would  occasion.    In  Mr,  Tirfcf  s  book,  th^ 
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doctrine  of  the  cases  is  thus  laid  down:  ''He  hasa  Lien  is\5. 

on  the  money  recovered  by  his  client,  for  his  BiH  of     * 

Costs  [3  Atk.  720,  4  T.  R.  124,  and  see  a  P.  Wme.  460.        Bryjhu, 
2  Vez.  25.  2  Str.  1126.  3  Burr.  1313].     If  the  money         ^P^^^- 
come  to  his  hands  he  may  retain  it,  to  the  amount  of 
his  bill ;  he  may  stop  it  in  transitu  if  he  can  lay  hold  of 
it.    If  he  apply  to  the  Court,  they  will  prevent  its  being 
paid  over  till  his  demand  is  satisfied.     [Dougl.   104. 
I  H.  Blac.  122.]    And  Lord  Mansfield  declared  he  was 
inclined  to  go  still  farther,  and  to  hold,  that  if  the  at- 
torney give  notice    to  the  defendant  not  to  pay  the 
money  recovered  by  his  client,  till  his  bill  be  satisfied,  a 
payment  by  the  defendant  after  such  notice  would  be 
in  his  own  wrong,  and  like  paying  a  debt  which  hatf 
been  assigned  after  notice  [Dougl.  238.]     Accordingly 
it  has  been  holden,  that  if  the  defendant's  attorney  pay 
to  the  plaintiff  the  debt  and  costs  recovered  after  notice 
from  the  plaintiff's  attorney  not  to  do  so  till  his  bill  haff 
been  first  satisfied,  the  former  is  liable  to  pay  over  again 
to  the  latter  the  amount  of  his  Lien  on  such  Debt  and 
Costs  of  the  suit  [6  T.  R.  360]  (6)." 

Mr.  Leach,  and  Mr.  Cullen,  against  the  Petition :— ^ 

In  this  case  the  order  expressly  directs  that  the  Costs 

shall  be  personally  paid  to  List.  The  Order  was  obtained 

by  Bryant,  as  the  Solicitor.    The  doctrine  contended 

for  is  quite  new. 

Sir  Samuel  Romilly,  in  reply : — 
Ex  parte  Rhodes  (c)  is  in  point.     In  that  case  Lord 
Eldon  says,  ''  It  is  clear  that  the  Solicitor  in  a  Cause  has 
a  clear  Lien  upon  the  Debt  and  Costs,  which  are  ordered 

(6)  Tidd's  Practice,  6th  edit.         (c)  15  Ves.  542- 
P-  393. 

E  2 
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1813.  to  be  paid  to  the  Solicitor;  and  why  should  not  th 

'  Solicitor  in  bankruptcy  hare  a  similar  Lien?    The  mere 

Bbtavt,       tonn,  that  they  are  oidoed  to  be  paid  to  the  party, 

should  aot  interfere  with  it.** 


The  VicK-CHANCELLoa: — 
This  is  an  attempt  to  depriye  the  Sobcitor  of  his  lien 
tor  his  Costs.  These  parties  must  be  supposed  to  know, 
independoit  cS  the  express  notice  giren  them,  prerioos 
to  the  Release,  that  Bryant  had  a  Lien  for  his  Coats. 
Their  conduct  may  be  compared,  as  Lord  Man^Seid 
obsores,  to  a  debtor  paying  a  debt  after  notice  that  it 
has  been  assigned.  Though  the  cmler  was  personal,  and 
the  Costs  directed  to  be  paid  to  List,  it  was  not  meant* 
nor  can  it  hare  the  effect,  to  deprive  him  of  tus  Lien.  I 
do  not  wish  to  relax  the  doctrine  as  to  Lien,  for  it  is  to 
the  advantage  of  Clients,  as  well  as  Solicitors;  for  business 
is  often  transacted  by  Solicitors  for  needy  Clients,  merdy 
on  the  prospect  oi  having  their  Costs  under  the  doctrine 
as  to  lien. 


This  appbcatioQ  has  been  made  necessary  by  the  con- 
duct of  the  parties.  I  shall  therefore  grant  the  prayer 
of  this  petition,  in  which  Costs  are  included.  If  the 
parties  diflhr  about  the  Costs,  the  same  to  be  taxed  by 
the  Vacation  Master. 
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Ex  parte  ALDERSON  and  another.  1815, 

J  HE  Petition  in  this  case  stated,  that  Jane  Roto,  be-     14th  August. 

fore  she  became  bankrupt,  and  before  the  suing  forth      •/•  R.  before 

of  the  Conunission  against  her,  became  indebted  to  the  ^''  ^^^ruptcy^ 

Petitioners  in  the  sum  of  525/.  and  upwards,  for  goods  ^!^^  pressed  to 

sold  and  delivered  ;  and  that  Jane  Row  being:  a  creditor  f  ,    ^  * 

p    X  gi'oing  to  her  ere* 

rf  the  estate  of  John  Fish,  Esquire,  and  not  prepared  ^,7^^  ^  j^^^  ^^ 

to  pay  the  Petitioners,  gave  them  a  draft  on  Frederick  the  executor  0/ a 

Klein,  Esquire,  the  acting  Executor  of  the  deceased  creditor  of  hers, 

John  Fish,  expressed  as  follows :  ^^^^  ^"aft  the 

executor  prO' 
417  /.  6  s.  0  d.  Sunbury,  5  Aug.  1813.      mised  to  dis' 

Please  pay  Messrs.  George  and  Thomas  Alderson,  ^^^ge  on  re- 

or  order,  four  hundred  and  seventeen  pounds  six  shil-  .   ^'"^  ,  '*'  .*' 

J^  u  a  good  equt" 

Imgs,  as  part  of  the  amount  due  to  me  for  plumbers  work  ^^^/^  assignment 
done  for  the  late  John  Fish,  Esquire.  of  the  debt,  and 

**  Jane  Row.       available  against 

"  To  Frederick  Klein,  Esquire,  Lower  Tooting,  Surrey,  j  j^    6    ^*  V 
acting  Executor  of  the  late  John  Fish,  Esquire.** 

The  Petitioners  on  receiving  the  draft,  immediately 
(by  their  Solicitor),  presented  the  same  to  Klein,  the 
Executor,  but  he  not  then  being  prepared  with  assets  to 
discharge  this  class  of  debts,  did  not  expressly  accept 
the  same  payable  at  any  certain  period,  but  he  retained 
the  draft,  to  be  paid  when  there  should  be  funds  for  that 
purpose. 

On  the  17th  November  1814,  a  Commission  of 
Bankruptcy  issued  against  Jane  Row,  under  which  she 
was  declared  a  Bankrupt. 


^ 
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md  anoiher. 


1815.  "^^  Petitioners  (by  their  Solicitor),  called  on  Kleim 

— '  on  the  13th  December  1814,  for  a  return  of  the  draft 

£r  parte        foj.  ^^  purpose  of  exhibiting  and  excepting  the  same  on 

their  proof  of  debt ;  and  the  Petitioner,  Thomas  Alderson, 
on  the  17th  December  1814,  the  day  appointed  for  the 
choice  of  assignees,  proved  the  debt  of  530/.  135.  6<f. 
due  fiom  the  Bankrupt  to  the  Petitioners,  for  Goods 
sold,  but  stated  in  his  Deposition,  that  he  hdd  the  Draft 
as  a  securit}',  and  had  not  received  any  other  security  or 
satisfaction. 

The  Petitioners,  and  Thomas  Alderson  and  James 
South,  were  chosen  assignees. 

The  Petitioners  conceiving  themsdves  entitled  to 
receive  the  amount  of  the  draft  from  Klein,  or  so  much 
diereof  as  might  be  the  balance  due  fiom  the  estate  of 
Jokm  Fish  to  the  said  Joiif  Sow  at  the  time  she  drew 
the  bill,  applied  again  to  Klein  for  payment,  but  he 
declined  paying  it  without  an  Order  of  the  Chan- 
cdDor;  and  submitted  to  act  as  the  Court  should 
direct.  The  Petition  then  prayed.  That  the  Petitioners 
might  be  declared  entitled  to  the  money  so  due  to  Jane 
Row  from  the  estate  of  Fish,  by  virtue  of  the  draft; 
and  to  order  that  Klein  may  be  at  liberty  to  pay  the 
amount  thereof  to  the  Petitioners,  the  Petitioners  in 
that  case  consenting  that  the  proof  of  their  debt  should 
be  reduced  pro  ianto. 

Mr.  Hart,  for  the  Petition,  considered  the  lisht  of 
the  Petitioners  to  the  prayer  of  their  Petition,  as  clear 
and  unobjectionable.  The  draft  amounted  to  an  equi- 
table assignment  of  the  debt,  and  Klein  was  bound  by 
the  notice. 
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15th  and  «nh  £r;«r/eGRIFnTH. 

AagnsL 

CommUsumeri  ThIS  was  a  Petition  by   one  of  the  Commissioners 

^ir^^^   /.  named  in  and  acting  under  five  several  Commissions, 

Bankruptcy  are  P^y^>   That   the   clerk   or   solicitor   under  the   said 

fayabU  by  the  Commissions  might  be  ordered  to  pay  and  discharge  the 

Attorney  to  the  petitioner's  fees  and  disbursements  due  and  owing  to  him 

Conumssum ;  and  under  the  several  Commissions. 
ifnatpaidf  he 

,     fe    WW,        ^^   petition   stated,   that  the  Petitioner  had  notice 
be  ardered  to  pay  ^  ^  ^         .    . 

fj^^  from  the  Solicitor  to  attend  as  Quorum  Commissionei, 

for  the  purpose  of  opening  the  five  Commissions.     He 

accordingly  attended  at  a  place  fifteen  miles  from  his 

residence,  and  was  present  at  several  meetings  under  each 

Commission;  and  under  each  Commission  a  Bankruptcy 

was  declared. 

The  petition  further  stated,  that  the  whole  of  the  Peti- 
tioner's fees  and  disbursements,  in  respect  of  his  attend- 
ance under  the  several  Commissions,  had  been  applied 
for,  but  were  unpaid,  and  that  he  had  been  informed,  and 
believed,  that  the  Solicitor  had  received  divers  sums  of 
money  belonging  to  the  estate  and  efiects  of  the  several 
bankrupts,  out  of  which  his  fees  and  disbursements  ought 
to  have  been  paid ;  and,  in  particular,  he  had  been  iii* 
formed  by  the  Assignee  under  two  of  the  Commissions, 
that  he  had  paid  the  specific  sums  due  to  the  Petitioner 
for  his  fees  and  disbursements  under  these  two  Commis- 
sions, into  the  hands  of  the  Solicitor,  for  the  special 
purpose  of  being  applied  to  the  payment  of  the  same. 
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1815.  were  paid  towards  his  general  account  in  such  Bank* 

ruptcies,  who  in  his  bills  had  given  credit  for  such 
sums. 


Ei  parte 
Gbiffith. 


Sir  Samuel  RomiUy,  for  the  Petition : — 
This  is  a  new  and  important  Case  as  it  regards  Pro- 
ceedings in  Bankruptcy.  The  Fees  claimed  are  not 
a  Barrister's  Fees,  but  the  Fees  given  by  Act  of  Par- 
liament. The  Solicitor  is  the  person  to  be  applied 
against,  for  he  ought  to  have  paid  the  Fees.  The  Pe- 
tition, so  far  as  it  regards  Disbursements,  goes,  I  admit, 
too  far. 

Mr.  Cooke,  against  the  Petition : — 
No  Act  of  Parliament,  or  decision,  obliges  the  Soli- 
citor to  pay  these  Fees.  The  affidavits  do  not  show  he 
has  received  money  to  pay  them.  The  Petitioner  does  not 
state  the  whole  amount  of  the  Fees  and  Disbursements 
he  claims.  It  appears  by  the  Attorney's  affidavit,  that 
this  Conmiissioner  incurred  tavern  expenses,  which  are 
contrary  to  the  Act  of  Parliament  (a).  The  monies 
received  have  been  all  applied.  The  petitioning  credi- 
tors and  assignees  under  these  Commissions  ought  to 
have  been  made  parties  to  this  Petition. 

Sir  Samuel  Romilly,  in  reply : — 
The  Acts  of  Parliament  direct  certain  Fees  to  be  paid, 
but  are  silent  as  to  who  is  to  pay  them.     The  Solicitor 
is  bound  to  pay  them,  whether  he  has  received  monies 
for  that  purpose  or  not. 

(6)  See  5  Geo.  a,  c.  30,  s.  42. 
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1815.  Though  the   Commission  was  executed  at  a  distance 

from  the  Commissioner's  residence  he  was  not  entitled 
Q  to  any  greater  Fee  than  205.  on  each  meeting;  that 

being  the  limit. 

The  Solicitor  has  mistaken  the  nature  of  his  duty. 
Having  undertaken  to  act  under  these  five  several  Com- 
missions he  was  bound  to  pay  the  Commissioner^  their 
Fees.     Commissioners  must  attend — ^it  is  a  duty  upon 
them  which  they  cannot  refuse — ^they  have  no  discre- 
tion— and  have  a  right  to  the  pajrment  of  their  Fees  at 
each  meeting;  and  the  hand  for  paying  them  must  of 
necessity  be  the  Solicitor;  for  the  Petitioning  Creditor, 
or  the  Assignees,  are  not  necessarily  present.     It  is  the 
habit  for  the  Solicitor  to  pay  the  Fees  at  each  meeting, 
just  as  an  Attorney  pays  a  Special  Jury.    The  Commis- 
sioners in  the  one  case,  or  the  Special  Jurymen  in  the 
other,  are  not  to  be  sent,  seeking  here  and  there,  for  their 
Fees.     No  persons  would  act  as  Commissioners  if  such 
difficulties  arose.    The  Fees  are  to  be  paid  on  the  spot 
to  the  Commissioners;  and  the  Attorney  ought  not  to 
summon  them  to  meet  unless  he  is  prepared  to  discharge 
them.    The  Conunissioners  have  no  Lien  on  the  pro- 
ceedings, nor  can   they  refuse    attendance   under  the 
Commission;  their  only  remedy,  therefore,  if  not  paid 
their  Fees,  is  by  Petition.     Much  to  the  honour  of  the 
Profession  this  is  the  first  Case  of  the  kind,  and  I  trust 
it  will  be  the  last.     Refer  it  to  the  Master,  to  ascertain 
what  is  due  to  this  Commissioner  in  respect  of  his  Fees 
under  these  five  separate  Commissions,  and  let  Costs  be 
reserved  till  the  Master  has  made  his  Report. 
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Ex  parte  HILL.  1815. 

rp  l^th  August. 

1  HE  Petition  stated,  that  in  and  previous  to  January      Where  Ship 
1811,  Messrs.  Oliver  and  Townshend,  Mr.  J.  Janes,  and  sailed  with  Bal- 
Mr.  R.  Marks,  were  joint  owners  of  the  ship  Louisa,  in  to^/rom  London 
certain  shares :  About  that  time  it  was  agreed  between  ^^  Jamaica,  and 
them  that  the  ship  should  proceed  to  the  West  Indies,  y  , 

upon  their  joint  account,  in  order  to  bring  a  cargo,  or  and  afterwards 
freight  back,  and  that  they  should  be  jointly  interested  sailed  from  Ja- 
in  the  profits  of  such  adventure,  according  to  their  shares  maica  to  London 
in  the  ship ;  and,  accordingly,  the  ship  sailed,  with  John  ^^^  Goods 
Jones  as  master,  for  the  West  Indies,  about  April  1811.  ^  ^  /^vl 
Previous  to  the  sailing  of  the  ship,  the  Petitioners,  Hill  ^^^  Owners  of  the 
and  Sons,  repaired  the  same,  and  their  bill  for  such  repairs  ship  at  the  time 
amounted  to  327  /.  15s.  5  d.  The  Petitioners,  Thomas  Car-  of  the  Shipping, 
leiis,JohnCarlens,w[id  Wm.  >Fi7son,  between  the  months  of  ^^«  Creators  of 
December  1810,  and  September  181 1,  by  the  direction  of  ^^  qw}ndam 

Oliver  and  Townshend,  made  several  insurances  upon  the  _.  , 

-  .     _      _  ,     .  .  n   y  ^^^  on  the 

ship  for  the  voyage,  on  the  joint  account  of  the  owners,  jy^^^j^  ^^  • 

and  there  remained  due  to  them  in  respect  of  the  same,  respect  of  the 
566/.  115.  4£?.  and  several  other  persons  also  furnished  Voyage  from 
stores  and  provisions  for  the  outfit  of  the  ship  on  the  Jamaica, 
said  voyage.     During  the  absence  of  the  ship  on  her 
voyage,  Oliver  and  Townshend,  on  behalf  of  themselves 
and  Marks,  or  they  and  Marks,  about  December  1811, 
agreed  with  James  Croft  to  sell  to  him  twelve  sixteenths 
of  the  ship  for  the  sum  of  6,750  /,  to  be  paid  in  certain  bills 
of  exchange,  then  drawn  by  Oliver  and  Townshend  upon 
and  accepted  by  Croft,  and  a  bill  of  sale  was  executed, 
dated  the  23d  January  1812,  and  the  Transfer  was  com- 
pleted on  the  Register,   on  the  27th  June   1812,  but 
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^      *p^^'    ^      Oliver  and  Townshend,  at  the  same  time,  agreed  to  re- 
Ex  t>art         purchase  the  said  twelve  sixteenths  of  the  said  ship,  and 
Hill.  ^'^^y  &^ve  their  promissory  notes,  payable  at  distant  dates, 

in  payment  of  the  price  agreed  upon  for  such  re-purchase. 
Before  any  of  the  bills  of  exchange  or  promissory  notes 
became  due,  and  before  the  ship  returned  to  England 
from  her  voyage,  Oliver  and  Townshend  were  declared 
bankrupts,  and  the  Petitioners,  William  Wilson,  and 
Israel  Pitman,  were  chosen  assignees ;  and  James  Croft 
was  also  declared  a  bankrupt,  and  Martin,  Harden,  and 
Rickman  were  chosen  assignees.  The  ship  arrived  at 
Jamaica  later  than  was  expected,  and  the  cargo  which 
was  intended  for  her  had  been  delivered  to  another  ship  ; 
but  the  persons  to  whom  the  ship  had  been  sent  pro- 
posed to  John  Jones  that  if  he  would  go  on  a  voyage 
with  the  ship  to  New  Brunswick  and  back,  on  Freight, 
they  would,  before  his  return,  provide  a  Cargo  for  the 
ship  on  Freight,  from  Jamaica  to  London.  The  ship  ac- 
cordingly sailed  to  New  Brunswick  and  back,  and  then^ 
with  the  cargo  provided  for  it,  returned  to  London  in 
June  1812,  and  remained  in  the  hands  of  John  Jones,  on 
account  of  freight  earned  by  the  ship,  amounting  to 
1^51  /.  85.  ^d.  In  consequence  of  claims  thereon  by 
the  assignees  of  Croft,  the  1451  /.  8  s.  4  d.  was  paid  into 
the  hands  of  Martin  and  Smith,  and  remained  in 
their  hands  on  the  joint  account  of  Mr.  R.  H.  Martin, 
as  one  of  the  assignees  of  Croft,  and  also  in  the  name 
of  John  Jones,  who  insisted  that  the  same  ought  first 
to  be  applied  in  discharge  of  debts  which  became  due 
in  respect  of  the  ship,  previous  to  and  during  her  voyage 
from  London  until  its  return,  the  voyage  being  a  joint 
or  partnership  undertaking.  John  Jones  had  since 
become  bankrupt,  and  Richard  Powell  appointed  as- 
signee.   The  debts  due  to  the  Petitioners  and   others. 
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in  respect  of  the  ship,  far  exceeded  in  amount  the  said  I815. 

sum  of  1,451 /•  Sa.  /id.  and  the  Petitioners  submitted      ' 
they  were  entitled  to  have  the  said  sum  of  1 451  /.  85.  ^d.        ^  P^rte 
applied  towards  the  discharge  thereof,  so  iar  as  the  same  Hill\ 

may  extend. 

The  petition  prayed,  that  it  might  be  declared^  that 
the  sum  of  1451  /•  84.  4^.,  being  the  produce  of  the  said 
joint  advance,  is  liable  to  the  debts  contracted  for  the 
repairs  and  outfit  of  the  ship  for  such  voyage  and  adven- 
ture; and  for  insurance  on  the  same,  and  that  an  account 
may  be  taken  of  the  debts  due  on  such  accounts  to  the 
Petitioners,  and  to  the  several  other  persons  who  should 
come  in  and  seek  relief,  under  the  petition;  and  that  a 
sufficient  part  of  the  sum  of  1,451  /•  85.  ^d.  might  be 
ap^ied  in  paymait  of  the  costs  of  the  petition,  and 
iriating  to  the  same,  and  the  proceedings  thereon,  and 
that  the  residue  might  be  applied  in  discharge  of  such 
debts,  in  proportion  to  the  respective  amounts  thereof,  or 
such  other  order  as  might  seem  meet. 

The  &cts   stated    in  the  petition   were  verified   by 
affidavits. 

Sir  S.  RomilUf,  and  Mr.  Bell,  for  the  Petition : — 
The  question.  Whether  owners  by  a  sale  of  a  ship, 
during  her  voyi^,  can  destroy  the  Lien  of  Creditors  on 
the  profits  of  the  voyage,  arises  now  for  the  first  time. 
The  interests  of  Oliver  and  Co.  in  the  ship  must  be  con- 
sidered as  B.  Partnership  interest;  and  the  voyage  a 
Partnership  Adventure.  Oliver  and  Co.  though  they 
might  sell  the  ship  whilst  on  its  voyage,  could  not 
transfer  the  j>ro/?/5  of  the  voyage  arising  from  the  Freight 
which  she  was  earning,  so  as  to  disappoint  these  creditors 
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of  the  lien,  or  more  properly,  kind  of  Lien,  (for  it  is  not 
'  strictly  a  Lien)  upon  the  profits  of  the  voyage  for  the 

Eg  parte        discharge   of  these    debts.    The   present  owners,   not 
Z''  '  being  owners-i^rhen  the  ship  was  fitted  out,  the  creditors 

can  have  no  claim  on  them.  There  was  certainly,  ac- 
cording to  a  recent  decision  (a),  no  Lien  on  the  ship; 
but  these  creditors  had  a  Lien  on  the  Freight,  which  could 
not  be  divested  by  a  subsequent  sale  of  the  ship. 
The  Register  Acts  do  not  affect  this  point,  they  leave  the 
question  as  to  Freight  as  it  was  before  the  Acts,  and  do 
not  enable  owners,  by  selling  the  ship  and  profits  of  the 
voyage  to  destroy  the  creditors  Lien  on  the  profits  of 
the  voyage.  The  ship  was  sent  out  in  ballast  to  Jamaica 
to  bring  over  a  cargo  from  thence,  and  must  be  con- 
sidered as  earning  Freight  from  the  time  she  sailed  from 
England.  In  ex  parte  Young  (b),  the  Chancellor  says, 
"  I  have  no  doubt  that  Freight,  is  liable  to  the  joint 
demands."  It  does  not  appear  in  that  case  whether  the 
Freight  was  earned  on  the  outward  or  homeward  cargo. 

Mr.  Hart,  and  Mr.  Cullen,  against  the  Petition : — 
The  Freight  belongs  to  the  owners  of  the  ship,  and  we 
are  the  owners.  The  creditors  outfitting  the  ship  had 
no  Lien  on  the  ship  after  the  sale;  and  it  would  be 
singular  to  hold  they  have  a  claim  on  the  Freight 
earned  by  the  ship  after  the  sale.  No  Freight  was  earned 
before  the  ship  was  sold :  It  is  only  earned  when  the 
ship  arrives  at  the  port  of  delivery.  The  owners  of  the 
ship,  when  the  goods  were  shipped,  had  all  the  responsi- 
bility of  the  voyage,  and  they  are  entitled  to  the  Freight. 

(a)  2  Rose's  Cases  in  Bank-         (b)  See  Ex  parte  Bland,  3 

™Ptey»  78  in  note,  S.  C.  2  Ves.  Rose's  Cases  in  Bankruptcy, 

&  Bea.  S42,  but  not  as  to  this  91. 
point. 
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except  the  dictum  of  Lord  Eldon,  in  Young's  case,  no-  1815. 

thing  is  to  be  found  in  the  books  on  the  question. 
Several  cases  have  decided  that  partners  may  agree  ^^ 

among  themselves  in  regard  to  the  partnership  property, 
80  as  to  prevent  any  claim  by  creditors,  in  respect  of  such 
property  (c). 

Another  objection  is,  that  the  Court  has  no  jurisdic- 
tion in  this  case.  These  petitioners  have  not  proved  any 
debt,  and  are  not  entitled  to  be  heard.  They  ought  to 
have  filed  a  bill.  Marks,  one  of  the  original  owners,  is 
solvent,  and  answerable  to  these  petitioners. 

Mr.  Bell,  [in  the  absence  of  Sir  Samuel  Romillt^] 
in  Reply : — 
In  regard  to  the  objection  as  to  the  jurisdiction,  the 
Court,  under  the  general  prayer  for  relief  in  the  petition, 
may  direct  that  these  petitioners  be  allowed  to  prove 
their  debts,  though  there  is  no  express  prayer  for  that 
purpose. 

The  Vice-Chancellor, 
After  stating  the  facts  of  the  case,  observed:  Two 
points  are  to  be  considered;  1.  As  to  the  Jurisdiction. 
2.  As  to  the  merits  of  the  case.  With  regard  to  the 
Jurisdiction,  if  the  petitioners  had  made  out  their 
claims,  I  think  I  should  have  been  warranted  under  the 
general  prayer  of  the  Petition,  to  have  made  an  Order 
for  proof.  With  respect  to  the  merits  of  the  case,  it  does 
not  appear  at  what  time  the  ship  arrived  at  Jamaica,  but 
that  it  was  too  late  to  take  the  cargo  intended  for  it, 

(c)  Ex  parte  Ruffin,  6  Ves.      10  Ves.  347.     Ex  parte  Wil- 
191;  aod  see  Ex  parte  Felli     Uams,  11  Ves.  3. 
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1815.  and  that  it  was  agreed  she  should  go  to  New  Brunp" 

wick  and   back  on  freight,   and   on  her  return   from 

^^^  that   voyage,    she   should    proceed   frt>m    Jamaica   to 

England,  with  a  caigo,  which  was  to  be  provided  for 
her.    She    takes    the   cargo,    sails  for   England,  and 
earns  the  freight  in  dispute.     Before  the  time  the  cargo 
was  taken  in  at  Jamaica,  Croft  became  0¥mer  of  the 
.    Ship  together  with  Jones;  this  fact,  though  it  does  not 
appear  oa  the  Petition,  or  Affidavits,  is  admitted.     It  is 
clear  these  Petitioners  have  no  lien,  as  it  is  called,  on 
the  Ship,  and  if  no  Freight  had  been  earned,  their  only 
relief  could  have  been  against  the  original  Owners  who 
employed  them.  If  there  had  been  no  Sale,  the  Creditors 
would  have  had  no  hen  on  the  Ship,  becaiise  that  was 
not  joint  Property ;  but  the  earnings  of  the"  Ship  would 
have  been  joint  Property,  and  UaUe  to  the  joint  Cre- 
ditors ;  not  from  any  doctrine  pecuUar  to  the  earnings  of  a 
Ship,  but  on  the  general  principle,  applicable  to  the  joint 
Property  of  every  Partnership,  its  liability  to  the  Joint 
Creditors.     Is  then,  this  Freight,  the  joint  Property  of 
Oliver  and  Co.  ?   All  the  question  turns  upon  the  point, 
whose   Property  this   Freight  is.     It   arose   out  of  a 
contract    by    the    Owners    of  the    Goods   shipped   at 
Jamaica,  with  the   then   Owners  of  the    Ship,    Croft 
and  Jones:   The   Money  due  from  the  Owners  of  the 
Goods  was  payable  to  the  Owners   of  the    Ship,  who 
were  such   when  the  Goods  were  shipped,  and  took 
upon  them^  the  Responsibilities  of  the  Voyage.    Those 
•  Owners  might  have  refused  to  have  taken  tUe  Goods, 
or    might  have    agreed    to    take   them   to  any  other 
Country..  They  had  an  entire  and  exclusive  dominion 
over  the  Ship.    The  Sum  paid  for  Freight  was  in  respect 
of  the  homeward  voyage  only,  and  no  money  was  paid 
in  respect  of  the  Voyage  from    England  to  Jamaica. 
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If  there  had  been  any  Earnings  by  the  Ship,  in  the  Out-  1815. 

ynad,  as  well  as  in  the  Homeward  Voyage,  there  might 

have  been  an  Apportionment  of  Freight;  but  in  this  Case  ^J^'^  ^ 

no  part  of  the  Freight  belonged  to  the  original  Owners. 

It  wholly,  and  solely,  and  originally,  belonged  to  Crofi 

and  Jones.     Having  determined  in  whom  is  the  Property 

of  the  Freight,  the  Question  is  decided.    The  fallacy  of 

the  Petitioners  consists,  in  considering  the  Voyage  from 

Jamaica,  as  a  continuity  of  the  Voyage  to  Jamaica. 

Petition  dismissed. 


Ex  parte  QALLlMOliE. 


iGth  Augu&t. 


In  this  Case  a  Petition  was  presented  by  a  Bankrupt,      ^'^  Petition 

to  supersede  his  Commission,  supported  by  an  Affidavit,  g^^^rsede  kis 
which  clearly  showed  that  the  Commission  was  ^i valid.     Commission,  the 

Court y  in  a  plain 
An  objection  was  made,  that  the  Commission  could  case,  will  order 
not  in  the  first  instance  be  superseded  upon  the  Affidavit  ^  Supersedeas, 
of  the  Bankrupt  only,  where,  as  in  the    present  case,    .  ";?    ^    f  '* 
the  Petitioning  Creditor  was  desirous  of  an  Issue,  or  an    ,   .  j 

Action,  to  try  the  validity  of  the  Commission.  ^y.  ^  Jetton, 

The  Vice  Chancellor  : — 

It  would  be  vexatious  to  direct  an  Issue,  or  an  Action, 

where  the  Court  are  clear  the  Commission  ought  to  be 

superseded.    In  a  Case,  a  jiote  of  which  has  been  given 

me,  Ex  parte  Emery,  ia  1812,  the  same  objection  by  the 

F  2 
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1815. 


Ex  parte 
Galli.mork. 


Petitioning  Creditor  was  made  before  the  Lord  Chan- 
cellor, and  over-ruled ;  the  Court,  therefore,  has  power 
to  refuse  an  Issue,  or  an  Action,  in  a  plain  case;  and 
thinking  this  to  be  one  of  that  description,  the  Commis- 
sion must  be  superseded,  and  with  costs. 


i6th  August. 

Bankrupt 
under  a  Joint 
Communion  m>l 
entitled  to  an 
Allowance^ 
though  Joint 
Estate  pt^i  lOs. 
in  the  Poundf 
unless  both  joint 
and  separate 
Creditors  xcho 
hate  proved,  are 
paid  108.  tit  the 
Pounds    If  one 
Partner  onfy  has 
obtained  his  Cer- 
tificate^ no  alloxi* 
ance  given  io  the 
Partner  who  has 
obtained  his  Cer- 
ti^ficntey  the  Al- 
loxi(ince  being 
only  Jointly 
claimable. 


El  parte  VOWELL 

JN  1804  a  Commission  issued  against  Satnuel  Castell 
and  Walter  Powell,  and  they  were  declared  Bankrupts. 
Distinct  accounts  were  kept  of  their  joint  and  separate 
Estates.  The  joint  estate  paid  a  Dividend  of  lis.  &d* 
in  the  Pomid  (a),  and  PorvelTs  separate  estate  paid  4  s* 
in  the  Pound,  and  he  obtained  his  Certificate.  C^stelFs 
separate  estate  paid  a  Dividend  of  1  s.  g  J.  in  the  Pound ; 
and  he  died,  without  having  obtained  his  certificate, 
and  Letters  of  Administration  were  granted  to  JR.  C. 
John  Caslell.  Samuel  Castell,  the  Bankrupt,  by  his 
Petition  stated  these  facts;  and  that  the  surviving 
Assignees  were  about  to  declare,  and  pay  a  final  Divi- 
dend of  the  joint  and  separate  Estates,  w^ithout  pa3dng 
to,  or  reserving  for,  the  Petitioner,  any  Allowance  in 
respect  thereof;  and  prayed.  That  the  Assignees  might 
be  directed  to  pay  to  the  Petitioner  the  whole  of  the 
Allowance  in  respect  of  the  Dividends  paid,  and  to  be 
paid,  out  of  the  Joint  Estate ;  and,  that  the  Assignees 
might  be  directed  not  to  make  or  pay  any  further  Divi- 
dend out  of  such  Joint  Estate,  without  paying,  or 
resennng  for  the  Petitioner,  the  Amount  of  such 
Allowance. 


(a)  It  was  said  at  the  Bar,     in  the  pound  had  been  paid  by 
and  admitted,  that  i«  *.  6rf.      the  Joint  Estate. 
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1815.  -        had  proved  under  the  CommiBsion,  opposed  the  Pfeti-' 
tion,  on  the  ground,  that  the  separate  Estate  had  only 
p^  J^  T         P^^  2  8.  6  d.  in  the  Pound,  aftd  that  the  Bankrupts  were 

not  entitled  to  the  Allowance  till  they  had  paid  all  their 
Creditors,  Separate  as  well  as  Joint,  20  s.  in  the  Pound. 
It  is  a  mistake  of  the  Reporter  to  say  205.  in  the  Pounds 
Lord  Hardwicke  did  not,  however,  decide  the  Case  on 
this  point,  but  considered  the  application  as  premature, 
no  final  Dividend  having  been   made;  before  which 
time,  any  Creditor,  whether  joint  or  separate,  would  be 
admitted  to  prove.    The  only  other  Case  which  has 
been  cited,  is  ex  parte  Bate  (/),  and  from  that  Decision^ 
which  is  binding  on  me,  I  conclude,  that  in  determining 
•the  question  of  Allowance,    the   joint    and    separate 
Estate  are  not  to  be  considered  as  distinct,- and  as  if 
two  Commissions  had  issued ;  but  only  one  Allowance  is 
made.  .You  blend  the  two  Estates,  to  consider,  whe^ 
ther  one  Allowance  is  to  be  made«    It  further  determines, 
that  though  the  Estate  of  one  Partner  contributed  much 
more  than  the  other  in  making  up  the   10  5«  in  the 
Pound,    paid    under    the  Joint  Estate,  yet  that  the 
Allowance  is  jointly  claimable  by  both ;  such  Allowance 
.to  be  afterwards  divided  between  them,  according  to 
the  proportions  their  Estates  have  contributed^    The 
.Act  of  Parliament  (g)  makes  the  criterion  of  the  Al^ 
lowance  to  be,  not  an  honest  disclosure,  but  the  quantum 
of  the  Estate,  and  the  quantum  of  the   Debts.    The 
Statute  says,  there  must  be  so  much  paid,  *'  to  all  the 
Creditors  that  have  provedJ'    Ex  parte  Bates  shows 
that  for  the  purpose  of  the  Allowance,  both  the  separate 
and  joint  Estate  are  to  be  considered,  and  that  both 
contiibute  to  the  payment  of  it    All  the  Bankrupts 

C/")  1  Bro.  C.C.  452.  {g\  5  Geo.  2.  c.  30,  s.  7. 
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Estate,  both  joint  and  several,  passes  to  the  Assignees  1315. 

vnder  a  Joint  Commission.  The  Order  to  keep  separate 
Accounts  is  a  matter  of  equitable  r^ulation,  as  under  a  n^Swr  f 
Decree,  for  all  the  Estate  is,  by  Law,  in  the  Assignees. 
According  to  the  Statute,  therefore,  all  Persons  who 
have  proved  Debts,  whether  joint  or  separate,  must  be 
paid  105.  in  the  Pound  before  the  Bankrupts  are  en- 
titled to  claim  an  Allowance.  Here,  the  separate  Cre- 
ditors have  not  been  paid  ios.  in  the  Pound ;  and  if  all 
the  joint  and  separate  Estate  be  put  together,  and  all 
the  joint  and  separate  Debts,  10  s.  in  the  Pound  would 
not  be  paid  to  the  joint  and  separate  Creditors. 

The  whole  of  the  5/.  per-cent.  Allowance  must  be 
given,  or  ncme.  One  of  two  Partners  cannot  claim  the 
Allowance:  if  both  are  not  entitled  to  it,  one  cannot, 
lliough  the  j<Hnt  and  separate  Creditors  are  paid  105.  in 
the  Pound,  yet  if  one  of  the  Bankrupts  has  not  obtained 
his  Certificate,  he  who  has,  cannot  claim  an  Allowance, 
or  separate  himself  for  that  purpose,  from  his  Partner. 
The  idlowance  is  joint — it  must  be  claimable  by  both — 
they  must  take  together,  or  not  at  all. 

It  is  said,  it  is  hard  that  one  Partner  should  be 
afiected  by  the  misconduct  or  accident  of  the  other. 
It  is  so;  it  may  happen,  in  other  instances:  It  is 
an  evil  incident  to  Partnerships ;  and  it  is  sufficient  for 
me  to  say,  in  answer  to  such  objections,  that  such  is  the 
.Law.  In  some  Cases,  one  Partner  is  benefited,  as  in 
Bate's  case;  for  there  Henckel,  by  conforming,  was 
held  entitled  to  a  proportion  of  the  Allowance,  though  it 
was  Bat^s  separate  Estate,  after  payment  of  his  separate 
Creditors,  that  enabled  them  to  pay  the  Joint  Creditors 
10 5.    in  the  Pound.    That  case  has  decided   that   the 
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1815. 
Ex  parte 

POWSLL. 


Allowance  is  entire.  Both  Partners  therefore  must  be 
entitled,  or  none.  I  feel  for  this  Petitioner ;  but,  tor  the 
reasons  given,  I  must  decide.  That  he  is  not  entitled  to 
the  whole,  or  any  part,  of  the  Allowance. 


Petition  dismissed. 


Ex  parte  ROBERTS. 
i7ti  August.  Ex  parte  WELLS. 

j4  Bankrupt  ThESE  Petitions  came  on  together.  In  Ex  parte 
who  has  not  sur-.  . 

rendered  cannot    ^^^^^*  ^^  Petitioner  prayed    to  have  a  Joint   Com- 

Petition  to  su'  mission,  which  had  been  issued  against  him  and  his 
persede  the  Com-  Partners,  superseded;  but  it  appearing  that  he  had  not 
msston.  '    surrendered,  the  Vice-  Chancellor,  upon  the  Authorities  (a), 

^  Separate  held,  that  he  could  not  be  heard  ;  but,  adverting  to  what 
Commission  toill  was  done  in  Ex  parte  Jones,  He  expressed  his  consent  to 
not  be  superseded  let  the  Petition  stand  over,  till  the  Bankrupt  had  sur- 
# A-  n^^j'f^^      rendered  5  but  on  the  Bankrupt's  Counsel  saying  it  was 

very  improbable  he  would  appear  to  the  Commission^ 
the  Vice-chancellor  dismissed  the  Petition;  and  ob- 
served, this  .Case  showed  the  wisdom  of  the  Rule,  that  a 
Party  must  surrender  before  he  can  petition  to  supersede 
his  Commission. 

Sugar  sold, 
payable  for ^  by 
the  Custom  of 
the  Trade^  two 

Months  after  the  Sale,  does  not  create  a  debt  to  support  a  Commission,  until  the 
time  of  Credit  has  elapsed. 


the  Creditors 
under  a  Joint 
Commission,  if 
the  Joint  Com- 
mission  cannot 
be  sustained. 


The  Petition  Ex  parte    Wells' vf^s  presented  by  the 
Joint  Creditors   of    Roberts   and    Co.    to   supersede   a 


(a)  Ex  parte  Stokes,  7  Ves. 
405,  Ex  parte  Jones,  8  Ves. 
328,  Ex  parte  Jones,  1 1  Ves. 


409,  Ex  parte  Bewn,  17  Ves. 
48. 
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separate  Commission  against  Roberts,  and  was  resisted 
on  the  gromid,  that  the  Joint  Commission  was  invalid. 

On  the  23d  March  1815,  a  joint  Docket  was  struck 
against  Roberts  and  Co.  and  was  followed  up  by  a  Joint 
Conimissiony  which  issued  on  the  28th  March  1815, 
under  which  Roberts  and  Co.  were  declared  Bank- 
rupts. The  Debt  of  the  Petitioning  Creditor  arose 
from  a  Sale  on  the  26th  January  1815,  at  two  months 
credit,  of  Raw  Sugars,  to  the  Bankrupts,  who  were 
Refiners ;  which  credit  would  have  expired  on  the  26th 
rf  March,  but  that  day  being  Sunday,  it  expired,  ac- 
cording to  the  custom  of  the  trade,  on  the  ensuing 
Saturday,  the  1st  of  April. 

The  Vice-Chancellor: — 
This  separate  Commission,  the  validity  of  which  is 
not  impeached,  is  sought  to  be  superseded,  as  it  will  be 
more  convenient  to  take  all  the  Accounts  under  the 
Joint  Commission,  and  be  a  saving  of  Expense;  and, 
certainly,  this  is  an  ordinary  application.  But  before 
a  separate  Conunission  is  superseded  the  Court  must  see 
that  there  is  a  valid  Joint  Commission ;  for  if  the  Joint 
Commission  is  bad,  it  would  be  improper  to  supersede 
a  good  separate  Commission. 

The  Act  (b)  requires  an  oath  "  of  the  truth  and  validity*' 
of  the  Debt,  to  entitle  the  Creditor  to  a  Commission. 
Here,  the  period  for  which  credit  was  given  had  not 
elapsed;  and  the  Creditor  could  not,  with  propriety, 
swear,  that  on  the  23d  of  March  the  Bankrupt  was  then 
indebted  to  him,  but  only  that  he  would  be,  on  the  First 


1815. 


Ex  parte 
Roberts. 

Ex  parte 
Wells. 


(h)  5  Geo.  2.  c.  30, 8.  93. 
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1815. 

Ex  parte 
Roberts. 
Ex  parte 


of  April.  No  debt  was  due  when  the  Docket  wcur 
struck  (c).  Another  objection  is,  that  no  Act  of  Bank- 
ruptcy appears  to  have  been  committed  subsequent  ta 
Ihe  accruing  of  the  Debt ;  which  is  another  circumstance 
fatal  to  the  Commission.  On  both  points  the  Joint  C<Hn- 
mission  cannot  be  supported.  This  Petition,  therefore, 
must  be  Dismissed,  and  with  Costs;  Tor  the  invalidity  of 
the  Joint  Commission  appears  on  the  affidavits  filed  in 
support  of  the  Petition. 


(c)  See  Hoskins  v.  Dupe* 
roy,  9  East,  498;  Dutton 
r.  Solomonson,  3  Bos.  &  Pul. 
582.  The  Statute,  5  Geo.  9, 
c  30,  8.  (22.  applies  only  to 


Debts  due  on  Bills,  Bonds, 
Promissory  Notes,  and  other 
personal  written  Securities  of 
the  like  sort,  payable  at  a  Su- 
ture day. 


17th  August. 

Petition  to 
suptnede  a  se» 
cond  Commission 
must  be  served 
on  the  Assignees 
under  the  first. 


JEr /wrfc  IRVINE. 

IHIS  was  a  Petition  to  supersede  a  Second  Com- 
mission against  an  uncertificated  Bankrupt,  but  the 
Petition  had  not  been  served  on  the  Assignees  under  the 
1st  Commission. 

The  Vice-Chancellor: — 
When  Creditors  apply  to  supersede. a  Second  Com- 
mission against  a  Bankrupt,  Notice  must  be  given  to  the 
Assignees  uf^r  the  1st  Commission.  Such  appears  to 
\^  the  course  of  the  Court.  It  was  so  held  in  Ex  parte 
Bhodes  (a),  and  very  lately,  I  understand,  the  Chancellor 
has  adhered  to  this  Rule.    The  Petition  must  stand 

(a)  15  Ves.  542. 
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over,  till  the  Assignees  under  the  former  Commission  are  1815. 

served  with  this  Petition. 

Ex  parte 

Irvins* 
Mr.  Wetherell,  for  the  Petition. 
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Mr.  Ciilkn,  against  it. 


Et  parte  WESTON. 

i8th  August. 
1  HE  Bankrupt  Petition  in  this  case  was  not  signed      Bankrupt  Pe- 
by  the  Solicitor,  as  directed  by  the  General  Order  of  the  ^^^  toitneued 

12th  August  1809,  but  by  a  Person  who  was  Agent  of  ^f  ^^/  ^^^^  ^-f 
«  ,.  .        .vr«i       \  «i       -w^    '  '  the  Attorney  wkb 

the.  Solicitor  (a).    The   heanng   of   the   Petition    ^^'^^^  jfj-esentedthe 

objected  to  on  this  ground,   and   the    Vice-Chancellor,  Petition   not  a 
thought    the    objection   well   founded ;   and,   that   the  sufficient  com- 
Petition  must  stand  over  till  properly  signed ;  but  the  pliance  with  the  . 
Attorney  and  the  Petitioner  being  in  Court,  they  were  ^^^^^l  Order 
permitted  to  sign  the  Petition,  and  the  objection  was  Zl'!!!^^ ^rli!!!' 
then  considered  as  obviated. 


testation  of  the 
Attorney  who 
presents  the  Petition. 


(a)  The  General  Order  di- 
rects, *'  That  the  Signature  of 
each  Person  signing  as  a  Peti- 
tioner shall  be.  attested  by  the 
Solicitor  actually  presenting 
the  Petition,  or  by  some  per- 


son, who  shall  state  himself  in 
his  Attestation  to  be  Attorney, 
Solicitor,  or  A  gent  of  the  Party 
signing  in  the  matter  of  the 
Petition." 
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' ^ '  Ex  parte  CLUNES. 

19th  August. 

Order  upon       ^  HIS  was  a  Petition  by  a  Landlord,  under  the  late 

Assignees  under    Act  (a).  Praying,  That  the  Assignees  might  be  ordered  to 

49  Geo.  3,  c.i2i,  accept  a  Lease  to  the  Bankrupt  from  the  Petitioner,  or  to 

n  deliver  up  the  same,  and  the  Possession  of  the  Premises, 

up  Fassesston^  \  , 

and  execute  an  ^  *^®  Petitioner,  and  the  Rent  accrued  due  and  in  Arrear 

Assignment^  or  ^  ^^  ^une  when  they  should  deliver  up  the  same.    The 

Surrender  of  the  Affidavits  in  support  of  the  Petition  stated  facts  to  show 

Bankrupfs  be-  that  the  Assignees  had  declined  to  take  the  benefit  of 

nefit  tfi  a  Lease,  ^^  Lease ;  but  Affidavits  on  the  part  of  the  Assignees 

its 'If  had  been  were-adducrf  to  prove  that  they  did  not  mean  to  take 

deposited  in  the  ^^  Benefit  of  the  Lease.     Before  the  Bankruptcy  the 

hasidsof  a  third  Lease  had  been  deposited  by  the  Bankrupt,  with  a  Mr. 

Person  as  a  &-    Fry,  as  Security  for  a  Debt. 
curity. 

Mr.  Parker,  for  the  Petition. 

Mr.  Cullen,  against  it. 

The  Vice  Chancellor  :« — 
Before  this  Act  passed,  great  inconvenience  arose^ 
A  Lessor  could  not  compel  Assignees  to  determine, 
whether  they  would  hold  to  a  Lease  made  to  the  Bank- 
rupt; and  the  Bankrupt,  though  dispossessed  of  all  his  Pro- 
perty, was  held  liable  for  Rent  accruing  due  subsequent 
to  his  Bankruptcy  (6).  The  act  provides,  that  where  the 
Assignees  accept  the  Lease  the  Bankrupt  shall  not  be 
liable  for  Rent  accrued  due  after  such  acceptance,  or 

4 

(a)  49 Geo.  3,  c.  lai,  s.  19.      by  K.  B.  on  a  Writ  of  Error, 
{b)    See  Mills   v.   Auriol,     4  T.  R.  94. 
I  H.  BL  433,  and  confirmed 
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Clunes. 


for  any  breach  of  Covenants;  and  if  the  Assignees  on  IS  15. 

application  to  them,  decline  to  determine  whether  they 
will,  or  will  not  accept  the  Lease,  the  Lessor,  his  Heirs,  ^,^  ^^^^ 
Executors,  Administrators,  or  Assigns,  may  apply  to 
the  Person  or  Persons  holding  the  Great  Seal,  praying, 
that  they  may  either  so  accept  the  same,  or  deliver 
up  the  Lease,  or  Agreement  for  the  Lease,  and  the  Pos- 
session of  the  Premises,  demised  or  intended  to  be  de- 
mised, who  shall  thereupon  make  such  order  as  in  all  the 
circumstances  of  the  case  shall  seem  meet  and  just,  and 
which  shall  be  binding  on  all  parties.  The  Case  now 
before  me. does  not  appear  -to  have  been  contemplated 
by  the  framers  of  this  Act.  The  Lease  being  in  the 
hands  of  Fry,  by  way  of  Deposit  as  a  Security,  the 
Assignees  have  no  power  over  it,  and  cannot  be  ordered 
to  deliver  it  up.  Fry  is  no  Party  to  this  Proceeding. 
But  thou^  the  Act  does  not  in  words  extend  to  Cases 
where  the  Lease  is  in  the  hands  of  2l' third  person; 
yet,  I  think,  by  an  equitable  construction  of  this  Act, 
which  was  intended  for  the  Benefit  of  Landlords,  I  have 
Jurisdiction. 

His  Honor  then  went  into  the  facts  of  the  Case, 
in  respect  to  the  adoption  of  the  Lease,  and  ob- 
served upon  the  Decisions,  saying,  it  was  a  very  nice 
point  whether  the  Lease  was  to  be  considered  as  adopted 
by  the  Assignees.  If  the  Assignees  have  accepted  the 
Lease,  or  have  declined  it,  I  have  no  Jurisdiction  under 
this  Act;  it  is  only  when  Assignees  will  not  decide  on 
the  subject,  that  a  Jurisdiction  is  given. 

[The  Landlord,  who  was  in  Court,  expressed  a  desire 
to  do  what  the  Vice-Chancellor  might  think  proper;  and 
his  disinclination  to  proceed  at  Law ;  and  readiness  to  g^ve 
up  his  claim  as- to  the  Rent,  to  prevent  further  litigation.] 
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Ex  parte 
Clunks. 


The  Vicb-Chancellor  : — 
I  think  yoa  do  right:  It  is  a  nice  question,  whether  the 
Assignees  are  to  be  considered  as  having  made  their 
Election  to  take  the  Lease:  Considering  this  then  as  a 
Case,  where  the  Assignees  have  suspended  their  decision 
as  to  the  Lease,  I  shall  direct  that  the  Assignees  deliver 
up  the  Possession  of  the  House  to  the  Petitioner,  and 
execute  an  Assignment,  or  Surrender  to  the  Petitioner, 
of  the  Bankrupt's  benefit  in  the  Lease. 


sitt  Augatt. 

Attomeyi  un^ 
der  ike  circum' 
stances^  ordered 
to  pay  the  Costs 
of  an  improper 
Petition  in 
Bankruptcy. 


Et  parte  CVTHBERT. 

IhE  Petition  in  this  Case,  prayed,  that  a  Charter- 
Party  might  be  ddivered  up,  and  that  the  Commission 
might  be  superseded,  as  fraudulently  obtained.  No 
grounds  appearing  in  support  of  the  Petition,  the  ques- 
tion was,  who  should  pay  the  Costs. 

The  Vice-Chancellor  : — 
This  Petition  has  two  objects ;  i .  The  Delivery  of 
the  Charter-Party ;  2.  The  superseding  of  the  Commis- 
sion. It  is  clear  the  first  object  of  the  Petition  is  not 
within  the  Jurisdiction  of  the  Court;  the  Parties  must 
resort  to  an  Action,  or  a  Bill. 


With  regard  to  superseding  the  Commission,  the 
only  ground  laid  for  it,  is,  that  the  Petitioning  Cre- 
ditor is  a  near  relation  of  the  Bankrupt;  and  is  the 
sole  Assignee;  and  that  the  Attorney  is  a  firiend  of  his; 
and  an  Affidavit,  that  the  Party  believes  the  Commi  s 
aion  was  fraudulently  issued.    This  is  not  ^a  sufficient 
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gnmnd  apon  which  to  supersede  the  Commission  as  is\5. 

fiandident.    Then   as  to   the   Question  of  Costs;    Is 

£x  parte 
Ae  Bankrupt's  Estate  to  pay  the  Costs  of  this  unfounded     ^ 

Petition  ?  That  would  be  very  hard  upon  the  Creditors. 
Is  the  Petitioner  to  pay  them  ?  Ignorant  of  the  Law  him- 
idf,  he  has  been  guided  by  his  Attorney.  Is  the  Bank- 
rupt to  pay  them ;  he  has  no  means  of  doing  so.  Under 
the  Circimistances,  I  think  the  Attorney  must  pay  them. 
The  Order  of  Lord  Eldon  in  1809  (a),  obliging  the  At- 
torney who  acts  for  a  Petitioner,  to  sign  his  name  to  the 
Petition,  was  wisely  made  to  prevent  improper  Petitions ; 
and  to  enable  the  Chancellor  to  make  the  Attorney, 
where  the  case  called  for  it,  pay  the  Costs  of  such  Peti- 
tion (6).  It  appears  from  the  Affidavit  of  the  Attorney* 
that  he  had  a  claim  of  50/.  on  the  Charter-Party,  and 
h$  applied  to  have  it  delivered  up,  and  if  not  delivered 
1^,  he  threatened  that  a  Petition  would  be  presented  to 
supersede  the  Commission  for  Fraud:  All  this,  the 
Attorney  has,  incautiously,  sworn  in  his  Affidavit. 
This,  therefore,  is  more  the  Petition  of  the  Attorney 
than  of  the  Petitioner.  The  Petitioner  did  not  know  the 
Law;  but  the  Attorney  must  have  known  that,  as  t 
one  part  of  the  Prayer  of  the  Petition,  the  Court  had  no  • 
Jurisdiction ;  and  that  as  to  the  other  part  of  the  Prayer 
in  regard  to  which  the  Court  has  Jurisdiction,  there  was 
no  ground  established  for  superseding  the  Commission. 
An  Attorney  is  not  to  be  considered  as  guaranteeing  the 
success  of  a  Petition ;  for  the  facts  may  be  misrepre- 
sented to  him,  and  the  Law  may  not  be  obvious ;  but 

(a)  Geoeral  Order,    12th     object  of  the  Order  was,  ^'  to 
August  1809.  ^^^^  ^®  pledge  and  respon 

sibility  of  a  Solicitor  of  the 

(b)  In  Ex  parte  Titley,  MS.     Court  to  the  propriety  of  the 
tbe  Lord  ChanctUor  said,  the     Application."  *     . 
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liere,  this  unfoimded  Petition  appears  to  haTe  arisen  out 
of  the  interested  views  of  the  Attorney,  who  claims  a 
'"'^  security  on  the  Charter  Party.     It  is  not  meidy  be- 

cause  the  Petition  is  vexatious  and  frivolous,  that  I 
make  him  pay  the  Costs.  The  Petition,  therefore, 
must  be  dismissed,  and  the  Costs  of  it  paid  by  the 
Attorney. 


COTHBIRT. 


WALL  v.  STUBBS. 

«5th  August.     _, 

BCsrtprtMemim'    -I-  HIS  was  a  Bill  filed   by  the  Vendor  of  an  Estate, 

Ham  if  tie  vmlme  against  the  Vendee,  for  a  Specific  Performance  erf*  the 

if  mm  Eiimttf  m     Agreement  to  purchase.    The  Specific  Performance  was 

Mf^aemi  grommd    jpegigted,  on  the  ground,  that  misrepresentation  had  been 

^  ^*      emplo3red  to  induce  the  Vendee  to  purchase  the  Estate  at 

Q  ^^  '  a  price  much  beyond  its  value ;  and  a  further  objection 
tkcr  where  Vem-  ^''^^*  ^^^  ^^  ^^  Vendor  was  himself  only  entitled  to  the 
dor  emiUled  omty  Estate  in  virtue  of  an  Agreement  with  the  persons  of 
mmder  ca  Agrtt-  whom  he  purchased,  and  no  Conveyance  had  been  made 
flKxr,  9dU  to        iQ  iijnj^  Qf  Possession  taken,  the  Statute  32  Henry  VIII. 

jed  to  m  specific  Ferformamce^  em  the  groumdofthe  Statwie  0/2^  H.  8,  c.  9. 

(a)  By  this    Act,  do  one  the  Reversioii  or  Remainder, 

shtll  sell  or  purchase  any  pre-  on  pain  that  both  Purchaser 

tended  Right  or  Tide  to  Land,  and  Vendor  shall  each  forfeit 

unless  the  Vendor  hath  re-  the  Value  of  such  Land  to  the 

ceived  the  Profits  thereef  for  King  and  the  Prosecutor, 

one  whole  year  before  such  The  Defendant,  in  the  first 

Grant,  or  hath  been  in  actual  instance,  pleaded  this  Statute ; 

FossessioQ  of  the  Land,  or  of  but  the  Plea  not  being  put  in. 
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A  great  deal  of  Eyidence  was  adduced ;  by  the  Plain-  i  g  1 3. 

tiff,  to  prove  that  the  Estate  was  of  the  value  it  bad 
been  represented  to  be ;  and  by  the  Defendant,  to  show 
it  was  of  much  less  value. 


8t 


The  VicE-CuANGELLOR  entered  into  a  very  minute 
consideration  of  the  Evidence ;  and  thought  there  was 
proo^  by  persons  best  able  to  form  a  Judgment,  of 
great  misrepresentation  as  to  the  value  of  the  Estate, 
which  appeared  to  be  worth  5,600/.  less  than  it  was 
represented  to  be ;  and  considered  that  as  a  sufficient 
ground  to  reinse  a  specific  performance;  relying  for 
Authority,  upon  Buxton  v.  Lister  (6),  Howard  v.  Hop- 
kins (c),  Higginson  v.  Clowes  (d),  EUard  v.  Lord  Lan* 
diiffe{e),  Legge  v.  Croker(f). 

His  Honor,  also,  further  observed  that,  whether 
the  misrepresentation  be  wilful  or  not ;  or  of  a  fact 
latent,  or  patent  (g),  such  misrepresentation  may  be 
used  to  resist  a  specific  performance,  unless  the  Pur- 
chaser really  knew  how  the  fact  was  (A).  In  this  case 
the  Plaintiff  must  be  left  to  his  Remedy  at  Law.  In  a 
Court  of  Law,  on  a  proper  case  made,  damages  may 
be  given,  commensurate  to  the  Injury  the  Plaintiff  may 
have  sustained;  and  such  Court  can  better  examine 

m  Oatkf  it  was,  on  Motion,         (e)  1  Bailee  Bea.  341. 

<>rdered  to  be  taken  off  the         ,^\  i^  -^g 

Efle.  «  Ves,  k  Bea.  354.  ^  ,      ^  ^t    .. ,.      xtr 

ig)  l^u^e  of  Norfolk  v.  Wor- 
(6)  Free.  Chanc.  383,  and      ^^y^  ^  q^^^  ^^j^  Loyes  r. 

aee  Williamson  v.  Joyce,  3     Rutherford,  Sugd.  Vend,  and 

V^^^^-  Pur.  245. 

(c)  2  Atk.  371.  ^^j  Dygr  V.  Hargrave,  10 

(d)  15  Ves.  516.  Ves.  515. 

G 


Wall 

V. 

Stubbs. 
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Wall 
Stubbs. 


into  all  the  circumstances  of  a  case  like  the  present,  in 
which  there  is  contradictory  Evidence.  Money  is  all 
the  Plaintiff  seeks  by  his  Bill,  as  is  the  case  in  all  Bills 
by  Vendors,  and  Money  will  be  given  him  at  Law,  if  he 
is  found  entitled  to  it. 


The  Vice-Chan CELLOR  being  of  Opinion  that  the 
Bill  must  be  dismissed,  on  the  ground  of  misrepresenta^ 
tion,  thought  it  unnecessary  to  consider  the  Objection 
arising  out  of  the  Statute  of  Henry  VIII.  (i). 

Bill  dismissed,  without  Costs  (it). 


(t)  Mr.  Sugdrif^  in  the  last 
Wilion  of  "  The  Law  of  Ven- 
dors and  Purchasers,**  p.  389, 
says,  '•  There  was  a  very  re- 
cent Instance  in  which  it  was 
attempted,  bat  without  suc- 
ciASy  to  bring  a  Purchase 
within  the  Statute."  But  in 
Hkciins  v.  LaBkiar^  2d  Nov. 
1808,  a  Plea  of  the  Statate 
appears  to  have  been  allowed. 
There  is  a  short  Report  of 
this  Case   in  Cooper*s  Rep. 

(I)  In  Csdbffa.v.  Hcrmer, 
18  Ves,  10,  it  wasdeasnmned, 
that  misrepresentation  of  the 
value  of  a  purchaaed  Estate, 
though  in  a  slight  degree,  db> 
qialifies  a  Patty  kom  calling 


for  the   Aid  of  a  Court    of 
Equity. 

In  a  recent  Case  in  the 
House  of  Lords,  Lord  Eldon 
thus  expressed  himself :  — 
^  Even  in  chafiering  about 
Goods,  there  niighi  be  such 
misrepresentations  as  woald 
set  aside  the  Contract.  When 
the  misrepresentations  were 
made  under  such  circum- 
stances, and  in  such  a  way, 
that  they  took  the  confidence 
of  the  rorrhaser,  and  induced 
him  to  act  ^heo  otherwise  he 
would  not,  this  was  a  Fraud 
which  woald  ached  the  Sale." 
[Sibbald  r.  Hill,  Dow*s  Cases 
Ho.  Lotos,  vol.  iL  pL  264.] 


CASES    IN    CHANCERY. 


83 


1915, 


COPE  V.  PARRY. 

A  BILL  was  filed  by  Six  peraona.  In  the  Answer,  it 
was  stated  to  be  an  Answer  "  to  the  Bill  of  Complaint 
of,  &c/'  naming  only  Five  of  the  Plaintiffii.  A  year  had 
elapsed  since  the  Answer  was  put  in,  and  there  were  no 
(xurther  proceedings. 

Mr.  Parker  moved  to  have  the  Answer  taken  off  the 
File,  as  being  defective ;  observing,  that  no  Indictment 
would  lie  for  Perjury  on  such  an  Answer. 

Mr.  Benyon,  contra,  insisted,  that  after  such  a  length 
of  time,  the  Objection  could  not  be  taken. 

The  Vice-Chancellob  : — 
This  Motion  must  be  granted,  and  a  correct  Answer 
put  in.  There  is  no  Rule  of  Court  limiting  the  period 
wherein  such  an  Objection  can  be  made.  An  Answer 
to  a  Bill  of  Five  persons  is  no  Answer  to  a  Bill  of  Six ; 
nor  ought  it  to  be  permitted  to  stand,  as  such,  on  the 
RHK>Tds  of  the  Court. 


3l8t  October. 
Atumer  or- 
dered to  be  taken 
of  the  File,  it 
purporting  to  be 
an  answer  to  the 
BittofFiveCom' 
plainants  only^ 
when  there  were 
Six. 


SMITH  V.  LLOYD. 

An  Estate  was  agreed  to  be  sold  by  the  Plaintiff  to  the 
Defendant.  The  Defendant  was  let  into  Possession, 
and  had  continued  so  for  Four  years,  but  refused  to  pay 
the  Purchase-Money,  on  the  ground,  that  a  good  Title 
could  not  be  made.  The  Plaintiff  filed  a  Bill  for  a 
specific  Performance  of  the  Agreement. 


15th  October. 

Vendee  in  Foe* 
sessioriyohfecting 
toTitle^  mwtpay 
in  Purchase- 
Money,  or  give 
up  Possession. 
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Sir  Samuel  Romilli/,  and  Mr.  Stephen,  moved,  thai 
the  Vendee,  under  the  circumstances,  should  pay  into 
Court  the  Purchase-Money,  and  t^ited  Clarke  and 
Wilson  (a). 


Mr.  Leach,  and  Mr.  Pepys,  contra : — 
The  objections  to  the  Title  are  well  founded ;  bat 
we  are  very  desirous  of  having  the  Estate,  if  they  can 
be  removed,  and  are  willing  to  pay  a  Rent  for  the  Es- 
tate for  the  Four  Years  we  have  been  in  Possession, 
which  may  be  deducted  out  of  tlie  Purchase-Money, 
when  the  Title  is  cleared. 

The  Vice-Chancellor  : — 
Either  the  Purchase-Money  must  be  paid  into  Court, 
or  the  Possession  delivered  up. 

Sir  Samuel  Romilly : — 
We  have  no  objection  to  having  only,  at  present,  the 
Four  Years  Rent. 

The  Vice-Chancellor: — 
Let  it  be  so  then. 


(fl)  15  Vet.  317. 
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MOODY  &  Ux.  V.  LEEMING.  „_,  ^,  '     / 

3d  November. 
JVIR.  O  wen  moved  to  enlarge  Publication  for  a  months      ^  second  ap-  • 
the  Cause  being  set  down  in  the  Chancellor's  Paper,  P^^o^i^  *o  en- 
and  one  hundred  off,  and  little  probabiUty  of  its  being  ^J^^^  PMica- 

heard  before  the  time  to  which  the  enlarsced   Pub-  ,.      .  ^    *     ^ 

^  though  Cause  set 

heation  would  extend.  ^^^  ^^  ,^^ 

being  so  far  qfin 

Witnesses  had  been  examined,  and  Publication  once  thePaper,  that  it 

before  enlarged.  vxu  improbable 

itxvotJdbeheard 

>    Mr.  Blake,  contra,  contended,  the  Practice  was,  not  y  ,   enlarged 
to  enlarge  Publication  in  a  Case  like  the  present,  where  Publication 
Witnesses  have  been  examined,  unless  a  special  ground  expired. 
was  laid  for  the  application. 

Mr.  Croft,  the  Register,  being  referred  to,  said.  Pub- 
lication was  permitted  to  be  enlarged  when  the  Cause 
was  so  far  off,  that  it  was  not  likely  the  Cause  would  be 
heard  before  the  time  to  which  the  Publication  was 
moved  to  be  enlarged. 

The  Vice-Chancellor: — 
In  the  Exchequer,  such  a  Motion  would  not  be  granted. 
If  the  Practice  of  this  Court  is  to  enlarge  Publication 
in  a  case  like  the  present,  I  must  fpUow  the  Practice* 
Let  the  Publication  be  enlarged  for  a  Fortnight. 
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1815. 


BROOKES  and  another,  v.  LORD  WHITWORTH, 
7th  November.  and  others. 

^T7"l"  ^r  Thomas  Uoyd,  Esquir*,  by  indenture*  of  Lease  and 
muUifariouineu  J^^^®*®®*  conveyed  Lands  to  the  Plaintiffs  Upon  Trust, 
the  Bill  being  to  sell,  either  by  public  Auction,  or  private  Contract, 
against  sevtral  and  pay  off  certain  specified  Incumbrances  upon  the 
Purchasers  and  game,  and  also  what  was  owing  to  the  Plaintiffs,  and 
ethers,  allmed.    ^y  Expenses  attending  the  Sale,  and  pay  the  residue 

of  such  Trust  Monies  to  the  said  Thomas   Lloyd,  his 
Executors,  Administrators,  and  Assigns. 

The  Plaintiffs  put  up  the  Estate  to  be  sold,  in  several 
Lots,  and  the  Defendant  Fuller  became  the  Purchaser 
of  one  of  the  Lots.  IJoyd  having  by  various  Convey- 
ances entangled  the  Property,  and  the  Trustees  being 
unable  to  procure  the  necessary  parties  to  join  in  Con- 
veyances to  the  Purchasers,  filed  this  Bill  against 
various  Incumbrancers  on  the  Estate,  and  also  against 
the  several  Purchasers,  Six  in  number,  praying,  amongst 
other  things,  that  an  account  might  be  taken  of  the 
several  Incumbrances,  and  that  the  Sales  to  the  Pur- 
chasers  might  be  completed,  and  the  remainder  of  the 
Purchase*Monies  paid  into  Court,  and  applied  accord- 
ing to  the  Trusts  declared  respecting  the  same ;  and 
that  such  parts  of  the  Estate  as  had  not  been  sold,  might 
be  sold ;  and  that  all  proper  Parties  might  be  compelled 
to  join  the  Plaintiffs  in  Conveyances  to  the  several  Pur- 
chasers ;  and  that  the  Purchasers  of  such  parts  of  the 
Estate  as  had  been  sold  might  be  restrained  from  com- 
mencing Actions  or  Suits  touching  the  Lots,  or  the 
Deposits. 
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A  Demurrer  was  put  in  to  this  Bill  by  the  Defendant 
Fuller,  one  of  the  Purchasers,  assigning  for  Cause  of 
Demurrer,  "  The  said  Bill  being  exhibited  against 
him  and  Twenty  other  Persons  as  Defendants  thereto, 
for  several  and  distinct,  and  independent,  matters  and 
causes  that  have  no  relation  to  each  other ;  and  wherein, 
or  in  the  greater  part  whereof,  this  Defendant  is  in  no 
way  interested  or  concerned,  and  ought  not  to  be 
implicated,  &c.'^ 


1815. 
» V » 

Brookes  and 

auoiher 

v. 

Lord  Whit- 

WORTH  and 

others. 


Mr.  G.  Wilson,  in  support  of  the  Demurrer : — 
This  Demurrer  is  put  in  on  the  ground  that  the  Bill 
is  filed  against  various  Incumbrancers,  and  several  Pur- 
chasers,  with  whom  this  Defendant  has  no  concern,  and 
is  therefore  multifarious*  In  Reyner  v.  Julian  (a).  Sir 
Uoyd  Kenyan,  sitting  for  the  Chancellor,  put  this  very 
case,  **  Suppose,"  says  he, ''  an  Estate  is  sold  in  Lots  to 
different  Persons,  a  Plaintiff  could. not  include  them  all 
in  one  Bill  for  a  specific  performance ;  for  each  party's 
case  would  be  distinct,  and  would  depend  upon  its 
own  peculiar  circumstances ;  and  there  must  have  been 
a  distinct  Bill  upon  each  contract."  The  case  q{  a  Bill 
agsinat  several  Parishioners  for  Tithes  is  an  anomalous 
Case.  He  cited  also.  Wall,  and  Duke  of  Northum- 
berland {b). 


On  a  Demurrer  of  this  kind,  it  was  formerly  con* 
.sidered  necessary,  by  answer,  to  deny  combination  (c). 


(a)  3  Dick.  677.  The 
ipargioal  note  to  this  Case  is 
wrong. 

(6)  {iAnitr.46Q. 

(c)  BuU  V.  AUeo,  Bonb.  69, 
adopted  in  Sagd.  Vind.  and 


Purch.  188,  4th  Edit.  PotoeU 
V.  Ardeme^  i  Vem.  416,  and 
Mr.  Raiikb/%  note.  Lord  Re- 
desdale's  Tr.  PL  147, 3d  Edit. 
See  also  Lunsdown  v.  Elder- 
ton,  8  Ves.  526. 
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Deookss  and 

another 

r. 

Lord  WuiT- 

WORTH  and 

otbera. 


but    subsequent    Cases    have    negatived    that    doc-- 
trine  (rf). 

Mr.  Home,  contra  : — 
The  Plaintifis,  who  are  Trustees  for  the  Sale  of  the 
Estate,  part  of  which  this  Defendant  has  purchased, 
were  desirous  that  their  Cesiuis  que  Trusts,  and  other  In- 
cumbrancers, should  be  compelled  to  make  a  Title  to 
the  Purchasers,  and  therefore,  they  and  the  Purchasers 
of  the  Estates  have  been  made  Defendants,  by  which 
means  a  multiplicity  of  Suits  will  be  prevented,  and  great 
expanse  saved.  What  is  cited  irom  Dickens  is  merely 
a  dictum  of  Sir  IJoyd  Kenyan.  No  Case  has  expressly 
decided  that  such  a  Bill  will  not  he  against  several  Pur- 
chasers. I  do  not  lay  any  stress  upon  the  want  of  a 
denial,  by  the  Defendant,  of  Combination. 


The  Vice-Chancellor: — 
For  the  purpose  of  deciding  upon  this  Demurrer  it  is 
not  necessary  to  detail  the  various  particulars  stated  in 
this  Bill.  It  is  sufficient  to  say,  the  Estate  was  vested 
in  the  Plaintiffs,  for  the  purpose  of  selling  the  same ;  and 
that  part  of  the  Estate  was  accordingly  sold  in  Six  dif- 
ferent Lots,  to  Six  different  Purchasers,  who,  with  seve^ 
ral  other  persons,  are  made  Defendants  to  this  Bill ;  and 
that  a  separate  Agreement  had  been  entered  into  with 


id)  See  1  Anstr.  82.  <«  The 
denial  of  Combination,  moally 
inserted  as  words  of  course  at 
the  oloae  of  an  Answer,  is  a  de- 
nial of  unlawful  combination ; 
and  it  has  been  determined 
*  ^*  «  eeoeral  charge  of  com- 

"»swered. 


V  ^ 


An  Answer  to  a  charge  of  un- 
lawful combination  cannot  be 
compdkd;  and  a  charge  of 
a  lawful  combination  oo^t  to 
be  specific  to  render  it  mate- 
rial.''   [Lofd  Redeadalc's  Tr. 

1^1*  3^>  33>  3^  E^^  ^^  s«« 
Cooo.  Tr.  PI.  D.  iS-i.l 
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each  Purchaser.  Some  of  the  Purchasers  have  not 
demurred.  The  Court  is  always  averse  to  a  multiplicity 
of  Suits ;  but,  certainly,  a  Defendant  has  a  right  to  insist 
that  he  is  not  bound  to  answer  a  Bill  containing  several 
distinct  and  separate  matters  relating  to  Individuals  with 
whom  he  has  no  concern.  A  decisive  objection  to  this 
Bill  is,  tluit  the  Purchases  of  the  different  Lots  are 
made  by  distinct  persons,  each  Agreement  being  sepa- 
rate, and  distinct.  Tlie  circumstances  attending  the 
Sale  of  one  Lot  may  be  very  different  from  those  relating 
to  other  Lots ;  one  may  have  objections,  another  has 
not.  In  the  case  cited  by  Mr.  Wilson,  Sir  Lloyd  Kenyon 
considers  such  a  Bill  as  this  to  be  multifarious,  and  de^ 
murraUe ;  and  other  Books  state  it  as  a  received  doctrine. 
The  Demurrer  must  be  allowed. 


1815. 


Brookes  and 
another 

V, 

Lord  Whit- 

worth  and 

others. 


Mr.  Wilson  moved  for  Costs  beyond  the  Common 
Costs  (5/.)  but  the  Vice-Chancellor  refused  additional 
Costs. 


TEMPEST  and  others,  v.  ORD  and  others. 

JTHINEAS  Crowther  made  a  Steam-Engine  for  a 
Colliery,  part  of  the  Estate  of  the  Plaintiff,  Lady  Frances 
Ann  Vane  Tempest,  and  applied  in  May  last  to  Arthur 
Mowbray,  the  Receiver  or  Manager  (under  an  Order  of 
the  Court)  of  the  Collieries  of  Lady  Tempest,  for  Pay- 
ment of  the  Sum  of  800/.  the  price  of  the  Engine. 
Mowbray,  upon  such  application,  gave  Crowther  a  Bill 
of  Exchange  for  800 /.,  at  Two  Months,  drawn  by  the 
Bank  of  Durham,  in  which  Motobray  was  a  Partner, 


7tb  November. 

The  Manager 
of  a  Colliery  pmf" 
ing  a  Creditor  on 
the  Colliery  toith 
a  Bill,  wkich  was 
not  paidf  the 
Colliery  remains 
liahk  to  the  pay- 
ment of  the  ori' 
ginal  debt. 
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1815.  upon  their  House  in  London;  and  Crowthtr  gave  a 

Receipty  as  for  so  much  Money  received,  in  discharge 
Tempest  and 


etbers 
r. 


of  his  Demand. 


OBDtfidotberB       ^^^^  ^he  BiU  became  due,  the  Bank  at  Durham, 

and  that  in  London^  failed,  and  a  Commission  against 
the  Durham  Bank  issued  on  the  2  2d  of  July  last,  and 
Mowbray,  and  the  rest  of  the  Firm,  were  declared 
Bankrupts ;  and  Assignees  were  afterwards  chosen. 

Since  the  issuing  of  the  Commission,  the  Bill  of  Ex- 
change was  returned  to  Crowther  for  Non-payment. 

• 

A  Petition  was  now  presented  by  Crowther,  stating 
these  Facts,  and  that  the  Petitioner  had  been  informed, 
and  believed,  that  Mowbray  was  passing  his  Receiver's 
Accounts  before  the  Master ;  and  that  by  means  of  his 
being  enabled  to  take  credit  by  virtue  of  the  Petitioner's 
ReceiptfortheSumofSoo/.  jAfotrfrroy  would  appear  to  be 
a  creditor  for  a  considerable  Balance  due  to  him  from  the 
Infant's  Estate ;  and  prayed,  that  upon  deUvering  up  the 
Bill  of  Exchange,  the  Sum  of  800  /.  might  be  paid  him  out 
of  the  Monies  remaining  in  the  Name  of  the  Accountant 
General,  in  Trust  in  the  Cause,  which  would  otherwise 
be  applicable  in  Payment  of  the  Balance  due  to  Mow- 
bray ;  and  that  in  the  mean  time  no  Payment  might  be 
made  to,  or  Money  received  by,  Mowbray,  or  his 
Assignees,  in  discharge  or  reduction  of  such  balance. 

Mr.  Bell,  for  the  Petition,  cited  Glossupv.  Harrison(a). 

Sir  Safmul  Romiify,  and  Mr.  Montagu,  against  it, 
cited.  Ex  parte  Hale  {b),  as  showing,  no  set-off  would 
be  allowed  in  such  a  case. 

(fl)  Coop.  Rep.  61.  (6)  3  Vei.  304. 
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The  Vicb-Chancellor  : —  1815. 

The  Justice  of  the  case,  independent  of  Authorities,  is 
clear.  Crowtker  has  supplied  Goods,  and  received  a  Bill,  others 

which  turns  out  to  be  mere  waste  Paper,  and  ought  not  p. 

therefore  to  be  considered  as  a  payment.  Oan  and  others. 

Where  a  Bill  of  Exchange  is  given  in  payment  of  a 
debt,  and  the  Bill  is  not  paid,  the  Creditor,  unless  he  has 
purchased  the  Bill  out  and  out,  has  a  right  to  resort  to 
his  original  cause  of  action  (c).  So,  if  before  a  Bill  be- 
comes due,  it  is  dishonoured,  the  creditor  may  resort  to 
his  original  debt. 

If  Mowbray  himself  had  been  the  original  Debtor, 
Crmotier,  the  BiU  not  being  paid,  might  have  resorted 
to  him  for  payment  of  the  debt. 

The  Order  for  the  Engine  was  given  by  Mowbray, 
as  Agent,  and  being  known  to  be  acting  as  Agent,  he 
could  not  be  liable  himself  to  pay. 

Having  taken  a  bad  Bill  from  the  Agent,  Crowther  is 
entitled  to  call  upon  the  Principal,  for  whose  use  the 
Engine  was  furnished. 

If  Mowbray  had  paid  the  800  /.  he  might  have  re- 
covered against  Lady  T.  V.  Tempest,  for  so  much  Money 
laid  out  and  expended  for  her  use ;  but  as  the  Bill  was 
returned  unpaid,  he  could  make  no  such  charge  against 
her. 

The  Receipt  was  not  properly  drawn.  It  should  have 
been  for  so  much  Money  when  the  Bill  of  Exchange 
was  paid. 

(c)  Puckford  v.  Maxwell,  6  T.  R.  52.  Owenson  v.  Morse, 
7  T.  U.  64. 
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1815.  This  is  not  a  case  of  Set-off^  and  therefore  ex  parte' 


Hale  is  inapplicable. 
Tempest  and 

others 
^^  The  justice  to  all  Parties  is,  that  the  Bill  of  Exchange 

ORDandothere.  must  be  given  up  to  the  Assignees,  and  the  Colliery 

must  pay  Crowther  his  demand. 

Petition  granted-. 


aa 


Ex  parte  GREENHOUSE  and  OTHERS,  Inhabitants 
and  Parishioners  of  the  Parish  of  St  Lawrence, 
Ludlow,  and  of  the   Parish  of  Bromfield,  in  the 

7th  and  16U.         ^"^^  "^  ^'^^'P- 
November. 

Breach  of  a  1  HIS  was  a   Petition  presented   under  the  recent 

Jhtst  of  a  Cha*  Act  (a),  in  respect  of  the  breach  of  a  Trust,  created 

rity,  by  jmUing  foy  ^h^  benefit  of  a  Charity. 
damn  a  Chapeiy 

MateriaU  and  Charks  Foxe,  of  Bromfield,  in  the  County  of  Salop, 
converting Burv'  Esquire,  made  his  Will,  dated  the  1 2th  October  1 590,  as 
ing'ground  to  follows : — **  And  whereas  I  have  lately  begone  a  founda- 
otker  uteiy  re*  tion  to  erect  four  Alms-houses,  or  Chambers,  upon  a 
^^  *'^  ^  piece  of  ground  near  the  Chappell  of  St.  Leonard,  in 
2L-^  ^  Corve-street  in  Ludlow,  in  the  said  County  of  Salop  ; 
directed.  which  ground,  together  with  the  said  Chappell,  I  lately 

purchased  to  me  and  mine  Heirs  of  one 

for  the  relief  and  maintenance  of  four 
poor  and  impotent  persons,  to  be  there  from  time  to 
time  kept  and  relieved^  my  Will,  Intent,  and  Meaning 

(a)  52  Geo.  3,  c.  101,  8.  12. 
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u,  that  if  I  shall  happen  to  decease  out  of  this  mortal  1815. 

life,  at  any  time  before  the  said  Alms-houses  be  tho- 
roughly  finished  and  erected,  then  mine  Executors,  Greenhouse 
with  so  much  of  the  Rents,  Issues,  Reyenues,  and  Pro-  m,^  oUiera. 
fits  of  my  mortgaged  Lands,  and  the  Sums  of  Money 
thereupon  and  in  Redemption  thereof  due,  shall  build 
up  and  finish  the  same  in  as  short  time  as  conveniently 
they  may,  according  to  the  plot  or  foundation  there 
already  begone,  and  for  and  towards  the  relief  and  main- 
tenance of  the  said  four  poor  persons,  as  also  for  Divine 
Service  to  be  had  and  maintained  as  shall  be  hereafter 
appointed,  within  the  said  Chappell  of  St.  Leonard. — 
I  do  give  and  bequeath  unto  Edward  Foxe,  my  brother, 
and  the  said  Edmund  Foxe,  my  son,  two  of  the  Execu- 
tors of  my  last  Will  and  Testament,  and  to  their  Heirs 
and  Assigns  for  ever,  all  those  four  Messuages  or  Bur- 
gage, and  all  Lands,  Tenements,. and  Hereditaments, 
with  their  Appurtenances,  set,  lying  and  being  in  the 
City  of  Worcester,  and  suburbs  thereof,  now  or  late  in* 
the  tenure  or  occupation  of  one  Margaret  Keene,  Wi- 
dow, late  Wife  of  John  Callowe,  for  term  of  her  life; 
all  which,  or  the  Reversion  thereof,  I  lately  purchased 
tome  and  mine  Heirs,  of  one  John  Phillipps,  of  London, 
(Gentleman,  and  which  also  the  said  JoAit  Phillipps  before 
that  time  purchased  of  the  said  John  Callowe,  being 
now  at  the  rent  or  value  of  eight  pounds  by  the  year, 
upon  condition  and  to  the  end  that  the  said  Edward 
and  Edmond,  or  their  Heirs,  shall,  within  the  space  of 
three  years  next  after  my  decease  (if  in  my  life-time 
the  same  be  not  to  those  uses  by  me  conveyed  and 
assured),  by  their  sufficient  Deed,  lawfully  and  duly 
executed,  enfeoife  some  three,  four,  or  more;  of  my  next 
name  and  kindred  of  nliy  body  descending ;  and,  in  de- 
fault of  them,  some  others,  with  them  and  their  Heirs, 
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1815.  of,  and  in  the  said  Messuages,  Lands,  Tenements, 

Rents,  Reversions,  and  Hereditaments  in  Worcester 

^       "^  ^         aforesaid,  and  suburbs  thereof,  to  the  tJses  and  Intents' 

and  others.      hereinafter  limited,  mentioned,  and  appourted,  viz.  that 

he  or  they  to  whom  such  FeofFement  shall  be  made,  and 
their  Heirs,  shall  stand  seised  of  the  same  Lands,  Tene*' 
ments,  and  Hereditaments,  and  out  of  the  Rents,  Issues, 
and  Profits  thereof,  from  time  to  time  shall  yearly  pay 
unto  the  said  four  poor  or  impotent  persons  for  the  time 
being  that  shall  be  placed  or  allowed  in  the  said  new 
Hospital  or  Alms-houses,  four  pounds,  to  be  equally 
divided  between  them  quarterly,  at  four  terms  or  times 
in  the  year;  and,  moreover,  shall  yearly  pay  unto  the 
Curate  or  Chapleyn  of  Ludlow  for  the  time  being,  or  to 
some  other  sufficient  Chapleyn  or  Minister,  to  read  and 
say  to  the  poor  there  Divine  Service  at  certain  times  in 
the  week  as  shall  be  appointed,  forty  shillings ;  and 
shall  also  pay  and  give  yearly  unto  some  sufficient  and 
learned  Preacher,  for  a  Sermon  to  be  made  and  preached 
in  the^aid  Chappell  at  St.  Leonard's  yearly,  at  some  con- 
venient time  within  the  feast  of  Christmas,  six  shillings 
and  eight-pence,  and  other  six  shillings  and  eight-pence 
for  a  like  Sermon  to  be  preached  in  the  said  Chappell 
yearly  in  the  time  of  Lent,  for  the  better  edifying  and 
instructing  of  the  said  poor,  and  such  other  people  as 
shall  then  resort  thither :  and  touching  the  residue  of 
the  said  Rents  of  the  Premises,  shall  remain,  and  be 
employed  to  and  for  the  necessary  repairing  of  the  said 
Alms-houses  and  Chappell  of  St.  Leonard  from  time  to 
time,  as  need  and  occasion  shall  require ;  and  for  levy- 
ing and  gathering  the  said  Rents  yearly,  and  other 
necessary  Charges;  and  that  the  said  Feoffees,  and  their 
Heirs^  and  the  Survivor  and  Survivors  of  them,  shall 
yeaily  make  account  unto  theChurch  wardens  ofBromfield 
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a&resaid,  howe  the  Profits  and  Revenues  thereof  have  1815. 

been  defrayed,  and  what  Surplussage  remaineth  to  pay 

and  deliver  unto  the  Churchwardens  of  Bromfield  afore-    /^  „..^  ^.. 

Mid ;  and  then  Order  to  be  taken  how  the  same  surplus,      ^^  others. 

if  any  be,  shall  be  employed  and  bestowed  by  the  advice 

of  the  Vicar  o(  Bromfield  aforesaid  for  the  time  being. 

And  I  give  also  two  Bells,  which  I  have  in  my  sellar 

at  Bromfield,  to  be  hanged  up  in  the  Steeple  of  the  said 

Chappell^  to  ring  unto  Service  when  any  is  there  said, 

and  there  to  remain  for  evermore." 

By  an  Indenture,  bearing  date  the  second  day  of 
April,  in  the  thirty-fifth  year  of  the  reign  of  Queen 
EUxabeih,  Charks  Foxe,  the  eldest  son  of  the  said  Tes- 
tator, and  the  said  Edward  Foxe  and  Edmund  Fare, 
bemg  the  then  surviving  Trustees  under  the  aforesaid 
WiD,  granted  and  conveyed  the  said  Premises  to  Henry 
Aire,  and  several  other  persons  of  that  name  and  family 
in  the  said  Indenture  named,  as  Trustees  thereof,  upon 
the  Trusts  aforesaid ;  and  certain  Articles,  Ordinances, 
and  Orders,  also  bearing  date  the  same  second  day  of 
April,  and  tnade  by  the  said  Charlei  Foxe^  Edward  Foxe, 
and  Edmund  Foxe,  were  annexed  to  the  said  Deed, 
whereby,  for  the  purposes  aforesaid,  it  was  ordered  and 
declared,  that  when  all  the  said  three  Survivors,  except 
three,  should  decease,  the  said  three  Survivors  should, 
within  six  months  afterwards,  convey  and  assure  to  the 
like  number  of  the^iext  of  kin  of  the  said  Charles  Foxe 
deceased,  the  said  Lands,  Tenements,  and  Heredita- 
ments, to  the  use  of  such  new  Feofiees  and  such  surviving 
Feoffees,  their  Heirs  and  Assigns,  upon  the  Trusts 
aferessdd ;  and  that  the  like  Order  should  be  kept  fvom 
time  to  time  for  ever  after  by  the  Survivor  of  the  new 
FtoJBfees  for  the  time  being,  and  his  and  their  Heirs  for 
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^S^^'  ever,  for  and  cenceming  the  conveying  the  said  Pre* 

_  mises  to  other  Feoffees,  and  their  Heirs,  for  ever,  upOn 

O&EXNHousE  ^®  Trusts  as  aforesaid ;  and  none  other,  and  upon 

aod  others.      ^^  other  cornsideration.     And  it  was  further  ordered, 

that  there  should  be  continually  for  ever  thereafter  «U8« 
tained,  maintained,  and  kept  within  the  said  Messuages 
so  mentioned  to  have  been  erected  for  an  Alms-house, 
four  poor  persons,  who  should  be  from  time  to  time 
appointed  by  the  said  Charles  Foxe,  Edward  fare,  and 
Edmund  Foxe,  and  after  their  deaths  by  their  Heirs 
male  of  the  said  Charles  Foxe ;  and,  in  default  of  such 
Issue  by  the  Heirs  male  of  Charles  Foxe,  his  father, 
and  in  default  of  such  Issue  by  the  Heirs  male  of  said 
Testator ;  and  that  such  fo,ur  poor  persons  should  daily 
serve  God,  and  repair  unto  the  said  Chapel  for  hearing 
Divine  Service  and  Sermons,  as  soon  as  such  Service  or 
Sermons  should  be  there  read  or  preached,  as  thereafter 
should  be  ordained.  And  it  was  further  ordered,  that 
when  any  of  the  rooms  of  the  said  four  poor  persons 
should  become  void  by  death  or  otherwise,  then  that 
any  ,other  poor  person  of  one  of  the  Parishes  of  Brom- 
field  or  Ludlow,  should  be  elected  there  to  continue 
duHng  life.  And  it  was  further  ordered,  that  out  of 
the  Rents  of  the  said  Messuages,  situate  in  Worcester, 
there  should  be  yearly,  for  ever,  paid  to  the  said  four 
poor  persons,  the  sum  of  four  pounds,  to  be  divided 
between  them  quarterly ;  and.  they  thereby  appointed 
Humphry  Maddox,  Clerk,  to  celebrate  Divine  Service 
in  the  said  Chapel  of  St.  Leonard's  to  the  said  poor 
people,  and  others  thai  should  resort  thither ;  and  also 
to  execute  the  office  of  Curate  and  Minister  during  his 
life,  as  well  by  ministering  of  the  Communion  at  such 
convenient  times  in  the  year  as  was  commonly  used 
according  to  the  usages  of  the  Church  of  England; 
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%lflO  by  ministering  and  reading  Diirine  Service  there  1815. 

ereiy  Wednesday  and  Friday  throughout  the  year,  in  the 

Momines  of  the  said  days,  accordins:  to  the  usage  of   ^       ^'^'"^ 

■  ^^  Greeniious 

the  Church  of  England,    which  order  for  celebrating  .  others 

Divine  Service  they  appointed  should  be  for  ever  there- 
after obeerved  and  kept  by  such  person  or  persons  as 
should  be  thereafter  appointed  and  chosen  to  supply 
the  said  room  of  the  office  of  a  Minister  or  Curate 
thereof.  And  further,  that  in  consideration  of  such 
Divine  Service  there  should  be  for  ever  thereafter 
yearly  paid,  out  of  the  Rents  of  the  said  Messuages  in 
Worcester,  unto  the  Minister  or  Curate  there  for  the 
time  being,  forty  shillings  at  the  times  therein  men- 
tioned. And  further,  that  the  Minister  there  for  the 
tune  beii^  should  also  have,  hold,  and  enjoy  the  said 
Land,  Soil,  and  Ground  belonging  unto  the  said  Cha* 
pd  of  St.  Leonard's,  and  thereunto  acijoining  (except 
only  one  Parcel  of  the  said  Land  to  be  inclosed  by  the 
said  Testator's  Executors,  for  a  Crarden  or  Oardens  for 
the  said  four  poor  persons)  during  the  time  that  he 
shonld  exercise  the  office  of  Curate  there,  and  that  it 
should  be  lawful  for  the  said  Minister  to  take  the  Rents 
and  Profits  (except  as  before  excepted),  and  convert 
the  same  to  his  own  use  as  a  further  recompense  for 
celebrating  Divine  Service  there  in  maimer  aforesaid. 
And  ftirther,  that  there  should  be  for  ever  thereafter 
paid  yearly,  out  of  the  Rents  of  the  said  Premises,  to  a 
Preacher,  for  two  Sermons  to  be  preached  in  the  said 
Chapel,  six  shillings  and  eight-pence  for  each  Sermon, 
one  during  Christmas  Holidays^  and  the  other  during 
Lent,  for  the  better  edifying  and  instructing  of  the 
said  persons  ^resorting  there;  and  as  touching  the  over- 
phia  and  residue  of  the  said  Rents,  they  app<Hnted  that 
the  same  should  be  employed  from  time  to  time  for  ever, 
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1815.  A6  necessity  should  require,  in  and  upon  the  neceBs^try 

"■  cef^as^tioofi  of  the  -^d  Chapel  and  Alms-houses,  and 

^l^ortt       £p|.  peoeiving  of  the  said  Rents,  the  Receivers  of  whiob 

,   ^  Rents  should  be  appointed  in  like  manner  as  the  Cnrata 

or  Minister  as  aforesaid.  And  that  the  said  Feoffees 
for  the  time  being  for  ever  should  yearly  make  account 
thereof  to  the  Wardens  of  the  Parish  Church  of  Broin'- 
field  aforesaid,  how,  and  in  what  manner,  the  Rents 
and  Profits  should  be  bestowed,  and  the  overplus^  if 
any,  should  pay  to  the  said  -Churchwardens  for  the 
time  being  ;  and  they,  together  with  the  Vicar  of 
Bromfield  aforesaid,  to  bestow  the  same  towai^ls  the 
increase  of  the  yearly  stipends  appointed  as  aforesaid* 
and  Umited  to  him  that  should  be  Chaplain  or  Minister 
of'  the  said  Chapel,  or  otherwise  as  to  the  discretion  of 
the  Vicar  of  Bromfield  for  the^time  being  should  seem 
meet. 

New  Trustees  of  the  said  family  were  thereafter  frqm 
time  to  time  appointed;  and  the  said  Chapel,  Alm^-* 
houses.  Messuages,  Lands,  and  Hereditaments  con- 
veyed to  and  vested  in  them,  upon  the  same  Trusts  as 
aforesaid.  And  the  said  Chapel  was  kept  repaired  fitoiA 
time  to  time. 

By  an  Indenture,  dated  the  first  day  of  October  16&4, 
between  certain  persons  of  the  name  of  Foxe,  recitUAg 
that  the  said  Chapel  had  been  lately  re^difiedj  the  sur* 
viving  Trustee  thereof,  named  in  the  said  Indenture^ 
4id  enfeoff  to  the  per^ms  therein  imMed,   H^  t^^^ 
Heirs,  the  said  Chapel  and  Premises  up^n  the  Trusit 
aforesaid,  and   according  to  the  charitable  Intentioi^ 
inehtioned    and  comprint  in   the    sj^id  Articles  ms^ 
Prdinances. 
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By  an  Indentare,  dated  the  eighth  day  of  October  1815^ 

1771,  made  between  James  Fbxe,  therein  described  as 
die  ^unriyiiur  Trustee  of  the  said  Chapel,  of  the  one  ^        '^ 
put,  and  the  Bailiffs,  Bui^esses,  and  Commonalty  of     ^^  others. 
LodloWt  of  the  other  part ;  reciting  the  death  of  oiie 
Bemy  Foxe,  on  whose  death  the  legal  Estate  in  the 
Ptaiiises  descended  to  Infants;  and  that  during  their 
bfamcy  and  residence  abroad,  the  said  Charity  became 
ne^ectfid,  .and  the  Chapel  and  Alms-iuouses,  and  Houses 
im  Worceaier,  got  into  decay  \  and  that  the  said  Houses  in 
Worcester  were  let  on  Building  Leases,  at  small  Ground 
Rents;  and  that  from  such  Rents  the  said  Alms-houses 
were  repaired,  and  four  poor  persons  therein  maintained. 
And  also  reciting,  that  the  said  Trusts  had  vested  in 
Jamu  Foxe,  therein   described,   and  he  was  the  only 
snrming   Trustee  thereof,    and  that   there   were   not 
known  to  be  living  any  persons  of  the  name  or  kin  of 
the  said  Charles  Foxe,  the  Testator,  whereby  to  fill  up 
a  suflEUuent  number  of  Trustees  of  that  Family  for  the 
ooDtinning  and   perfecting  the  aforesaid  Charity;  and 
that  the  Bailiffs  of  Ludlow  aforesaid  had  applied  to  the 
aaid  James  Foxe  to  vest  the  said  Chapel  and  Alms-houses, 
and  the  said  Premises  at  Worcester,  in  them  and  their 
Soccessocs  for  ever,  upon  the  aforesaid  Trusts  and  Or- 
dinances :  And  also  reciting,  that  the  said  James  Foxe 
had  signed  and  delivered  an  account  to  the  said  Bailiffs 
of  the  receipt  and  application  of  the  Rents  of  the  said 
Premises,  It  was  witnessed,  that  for  the  continuing  and 
perpetuating  the  said  charitaUe  work,  and  for  establishing 
a  sufficient  number  of  Trustees  for  the  performance  of 
die  said  Charity,  the  said  James  Foxe  did  grant  and 
convey  unto  the  said  Bailifis  of  Ludlow  aforesaid,  and 
dMir  SncQessors,  for  ever.  In  Trust,  and  fcH*  the  supr 
port  c^  the  said  Aims'^bous^^  aiid  four  poor  ne^ 

H  2 


too  CASES   IN   CHANCERY. 

^S>^'  persons,  to  be  paid,  kept,  and  maintained  therein,  from 

-  the  Rents  and  Profits  of  the  said  Premises,  according  to 

jEjf  parte 
Grkenhousb    ^^^  original  Intent  of  the  said  Charity,  and  for  such 

and  others.       other  charitable  uses  and  purposes  set  forth  in  the  afort" 

said  Indentures,  Articles,  and  Ordinances,  the  said 
Chapel,  Alms-houses,  Messuages,  Lands,  Tenements^ 
and  Hereditaments,  and  the  said  Premises  at  Worces- 
ter aforesaid.  And  the  said  Bailiffs  thereby  acknow- 
ledged that  the  said  James  Foxe  had  deposited  with 
them  the  said  Indentures,  Articles,  Ordinances,  and 
the  several  leases  therein. 

The  maintenance  and  stipend  of  the  Minister  of  the 
said  Chapel  for  the  time  being  had  been  further,  at  dif- 
ferent times,  augmented  and  provided  for  by  various 
other  persons,  who  had  granted  certain  endowments 
thereunto,  payable  for  ever,  and  which  consist  of  an 
Annual  Payment  of  one  Pound  out  of  a  certain  Estate 
situate  in  the  parish  of  Ludford;  an  Annual  Payment 
of  one  Pound  out  of  a  certain  Estate  situate  in  the  pa- 
rish of  Ashford  Bowdler;  the  Annual  sum  of  fourteen 
shillings  out  of  a  certain  Leasows,  called  Chapel 
Leaso\vs ;  and  the  Annual  Sum  of  twelve  shillings  out 
of  Three  Houses  situate  in  Durham;  which  said  several 
Sums  passed  with  the  Conveyance  of  the  said  Trusts 
into  the  Hands  of  the  said  Bailiffs  of  Ludlow  aforesaid 
by  the  said  Indenture  of  the  8th  October  1771. 

Upon  the  execution  of  the  said  Indenture  of  the  8th 
October  1771,  the  said  Bailiffs  and  Corporation  of 
Ludlow  aforesaid  entered  upon  and  took  possession  of 
the  said  Chapel,  Alms-houses,  and  all  other  the  Mes- 
suages, Lands  and  Premises  belonging  to  the  said 
Charity,  and  entered  into  the  receipt  of  the  rents  and 
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profits  thereof,  and  have  ever  since  continued  to  hold  1815. 

the  said  Charity  Premises;  but  that  in  the  year  1773 

the  said  Corporation,  without  any  authority,  gave  di-    ., 

^  '  ^  ^    ^  -  Greenhouse 

rections  and  caused  the  said  Chapel  to  be  pulled  down  ^^  others. 
and  destroyed,  and  sold,  or  applied  for  some  other 
bnildings,  all  the  timber  and  materials  thereof;  and 
they  received  the  produce  arising  from  such  Sale, 
amounting  to  a  considerable  sum;  but  that  they  did 
not  apply  such  produce  to  the  purposes  and  upon  the 
trusts  of  the  said  Charity :  and  that  soon  after  such 
sak  the  said  Corporation  granted  a  Lease  of  the  Site 
of  the  said  Chapel,  and  the  Chapel-yard  adjoining,  to  a 
Member  of  the  said  Corporation,  for  a  term  of  99  years, 
at  the  rent  of  1  /.  15s.  per  annum:  and  since  the  demo- 
lition of  the  said  Chapel  the  Proprietor  of  the  said 
Estate  in  the  parish  of  Ludford  refused  to  pay  the 
aforesaid  annual  sum  of  1  /.  on  the  ground,  that  there 
being  no  Chapel  existing,  the  said  rent-charge  for  the 
Miidster  could  not  be  claimed  or  demanded. 

During  the  time  the  said  Chapel  stood,  many  of  the 
Parishioners  of  the  8aid  Parish  where  the  Chapel  was 
situate  used  to  resort  thereto  for  the  purpose  of  attend- 
ing Divine  Service;  and  the  ceremony  of  Baptism 
and  Burial  was  frequently  performed  there;  but  since 
(be  Chapel  has  been  pulled  down,  and  the  Site  thereof, 
and  the  Yard  adjoining,  let  as  aforesaid,  the  said  Pa- 
rishioners have  been  deprived  of  the  said  benefit,  and 
all  opportunity  of  resorting  thereto;  and  have  been 
prevented  firom  using  the  said  Chapel-yard  for  the  pur- 
pose of  Burials,  which  is  attended  with  great  inconve- 
nience to  the  said  Parish,  as  the  burying-ground  belong- 
ing to  the  said  Parish  of  St.  Lawrence,  which  is  the 
only  burying-ground  in  the  said  PariRh,'"is  infinitely  too 
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tiii.  nnall  for  tlie  porpoises  of  Burial  in  the  said  Pari«h; 

*        ^        '     and  tlw  bocfiea  of  deceased  persons  are  dten  taken  tp 

Ei  parte       before  they  oaght  to  be,  in  order  to  make  room  ifor  the 

GaiEVHOVSE     ,     J.  r  ^u 

«    . «  iXKlies  ot  otiiers. 

Hfid  otbers. 

The  Corporaticm  have  constantly  elected  poor  perscms 
of  the  said  Town  of  Ludlow  to  fill  up  the  vacancies  which 
have  occurred  in  the  said  Alms-hooses,  and  have  not 
elected  any  poor  persons  from  the  said  Parish  of  Brom- 
field  (except  in  one  instance),  sinc^  the  said  trusts  came 
under  their  management.  And  the  Trusts  of  the  said 
Charity  have  been  in  numerous  other  instances  mis- 
managed and  neglected.  When  the  said  Chapiel  was 
kept  in  repair  there  were  an  excellent  Pulpit,  and  many 
good  Pews  therein;  and  a  very  large  Congr^ation 
always  attended  Divine  Service  there;  and  whei^  the 
same  was  going  into  decay,  several  of  the  Inhabitants 
of  Ludlow  were  about  to  make  a  Subscription  for  the 
repairs  thereof,  which  was  opposed  by  the  then  Rector 
of  Ludlow,  who  stated,  that  he  should  be  deprived  of 
come  Easter  Dues  if  the  said  Chapel  was  repaired,  the 
Rector  of  Ludlow  having  a  small  Glebe,  but  chiefly 
depending  for  his  Income  on  his  Easter  Dues. 

At  the  time  the  said  Chapel  was  pulled  down,  in  the 
year  1773»  the  Bell  belonging  to  it  was  removed  to  the 
Market  Grtf^,  in  the  Town  of  Ludlow,  where  it  has  ever 
sincel  beea  and  is;  and  the  Timber  of  the  said  Chapel 
wai^  eithdr  wholly,  or  for  the  most  part,  sold;  and  part 
of  thd  said  Timber  was  used  in  building  the  House  of 
one  Wiliiam  Fehow,  of  the  said  Town  6(  Ludlow;  and 
the  Stones  of  the  Chapel  were  applied  in  building  a  new 
Bridge  oi^er  the  River  Corve,  in  the  said  Town;  and 
somfe  of  the  Pews  were  remc^ved  from  the  said  Chapel 
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to  tbe  Parish  Church  of  (he  said  Town,  atid  placed  ia  iiH. 

ChJIerieB  of  the  Church. 

Rt  pftrfe 

;l,  ^  Gheewhouse 

The  Chapel-yara  had  many  Grave-stones  in  it,  and      ^^  other*. 

wt»  used  as  a  Burying-ground  for  many  years ;  and  the 
Chapel,  when  it  was  pulled  down,  might  have  been  re- 
paired at  a  small  expense,  the  side  and  end  Walls  being 
of  great  thickness,  and  quite  sound;  and  the  Timbers, 
cmsiitiag  of  the  beams,  summers,  wall-platts,  and 
fafters  of  the  roofs,  were  also  sound  and  strong ;  and 
Aft  decay  was  only  in  the  tiling  of  the  Roof. 

TTie  Petition  stated  the  foregoing  Facts,  and  further, 
that  there  is  only  one  Church  in  Ludlow,  which  is 
not  sufficient  to  contain  one  fourth  of  the  Inhabitants; 
that  two  or  three  families  use  one  Pew;  and  that  the 
Church  nearest  to  it  is  not  in  the  same  County ;  and 
that  the  Rentff  and  Profits  of  the  said  Trust  Estates, 
when  the  said  Leases  have  expired,  will  be  much  more 
than  sufficient  to  answer  all  the  purposes  of  the  Charity, 
hat  the  said  Corporation  have  not  rendered  any  account 
thereof  to  the  Vicar  or  Churchwardens  of  Bromfield 
aforesaid,  or  to  any  other  person,  and  what  they  have 
received  they  have  retained,  or  in  some  manner  misap- 
pfied;  and  that  the  said  Corporation  have  omitted  and 
delected  to  register  the  said  Charity,  and  the  Puiposes 
ircid  Trusts  thereof,  in  manner  directed  by  an  Act  of  Par- 
liunefit  passed  in  the  fifty-second  year  of  the  Reign  of 
His  present  Majesty,  intituled  •*  An  Act  for  the  Regis- 
tthrkfg  and  Securing  of  Charitable  Donations,"  as  by 
the  said  Act  they  ware  bound  to  do ;  and  that  the  Pe- 
tilioiic^  were  desirous  of  preserving  the  said  Charity, 
aad  of  obtaiilihg  the  Directions  of  tfce  Court  for  that 
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1815.  purpose;  and  of  having  the  said  Chapel-yard  applied^ 

as  formerly,  to  the  purposes  of  Burial,  and  the  Funds 

^       '^  of  the  said   Charity,  and   tlie  Materials  of  the  said 

Grbenhouse  ^ 

and  others.       Chapel,  duly  accounted  for,  and  the  Produce  thereof 

accumulated  for  the  pur[jo8es  of  re-building  the  said 
Chapel. 

The  Prayer  of  the  Petition  was,  that  it  might  be  re- 
ferred to  one  of  the  Masters  of  the  Court,  to  inquire 
into  the  Trusts  of  the  said  Charity,  and  to  approve  a 
proper  scheme  for  the  due  regulation  and  management 
thereof;  and  that  the  Lease  of  the  said  Chapel-yard 
might  be  ordered  to  be  cancelled,  and  the  said  Yard 
applied  for  the  purposes  of  Burial.  And  that  an 
account  might  be  taken  of  the  want  of  repairs  to  the 
said  Chapel  wheo  the  same  was  taken  down,  and  what 
sum  of  money  would  have  been  sufficient  to  repair  the 
same,  and  what  sum  of  money  it  would  now  cost  to 
re-build  the  said  Chapel  upon  the  same  plan  and  dimen- 
sions as  the  said-  old  Chapel.  And  that  the  said  Corpo- 
ration may  be  ordered  to  account  for  all  the  Rents  and 
Profits  of  the  said  Trust  Estates  received  by  them,  or 
by  their  order,  or  for  their  use;  and  also  for  the  Timber, 
Pews,  Stones,  and  other  Materials  of  the  said  Chapel, 
converted  and  disposed  of  by  them.  And  that  the 
amount  of  what  shall  be  found  due  from  the  said  Cor- 
poration, upon  taking  the  said  accounts,  may  be  paid 
into  the  hands  of  the  Accountant  General  of  this  Ho- 
nourable Court,  in  Trust  for  the  said  Charity.  And 
that  if  what  on  taking  the  said  accounts  shall  be  found 
insufficient  to  re-build  the  said  Chapel,  the  Corporation 
may  be  ordered  to  pay  such  further  Sum  of  Money  into 
Court,  as  will  be  sufficient  to  re-build  the  said  Chapel, 
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<ir  pat  the  same  into  the  condition  it  was  at  the  time  it  1815. 

was  taken  down.      And  that  proper  persons  may  be     '        ^^        ' 
i4)pointed  Feofiees  or  Trustees  of  the  said  Chapel  and       "  ^'"'^ 
Charity  Pranises ;  and  that  the  said  Corporation  may  others 

be  ordered  to  convey  the  *said  Premises  to  such  new 
Feoffees  or  Trustees  upon  the  Trusts  of  the  said  Charity ; 
and  that  proper  directions  may  be  given  for  registering 
the  said  Charity,  according  to  the  Provisions  of  the 
•aid  Act  of  Parliament.  And  that  the  said  Corporation 
Hwy  be  ordered  to  produce,  and  leave  with  one  of  ihc 
Masters  of  the  Court,  for  safe  custody,  all  the  Title 
Deeds,  Papers,  and  Writings  in  their  custody  or 
power;  and  upon  the  Oath  of  their  Treasurer,  Secre- 
tary, Town-Clerk,  or  Agent,  relating  to  the  said  Cha- 
rity Premises. 


Affidavits  were  filed,  verifying  the  Statements  made 
in  the  Petition.  On  the  part  of  the  Corporation,  Affi- 
davits were  adduced  to  show  the  ruinous  state  of  the 
Chapel,  when  the  same  was  pulled  down. 

Sir  Samuel  JRomilly,  Mr.  Bell,  and  Mr.  Heald,  for  the 
Petition : — 

This  is  a  Breach  of  Trust,  which  probably  would 
not  have  been  brought  before  the  Court,  but  for  the 
facility  of  redress  given  by  the  late  Act.  It  was  a 
great  Breach  of  Trust  in  puUing  down  the  Chapel,  and 
applying  it,  together  with  the  Burial  Ground,  to  pro- 
-fane  Uses.  The  Corporation  took  upon  them  the  Trust 
created  by  the  Will  of  Fare.  If  repairs  were  neces- 
sary, the  Parishioners  were  compellable  to  omtribute  (6). 

(6)  a  Inst.  489. 
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1815.         The  Lease  taone  of  the  Corporators  was  also  a  Breach 

of  Trust.    As  the  Lessee  is  not  before  the  Court,  the 

^^  ^       Lease  eannot  be  set  aside,  but  the  Corporation  must 

and  othen.      ^i^^^^^^u^^  before  the  Master,  and  convey  to  new  Trustees 

at  their  Own  Expense. 

Mr.  Hart  and  Mr.  Agar,  against  the  Petition : — 
From  the  year  1 773,  to  the  time  of  this  Petition,  a 
period  of  forty-two  years,  no  complaint  was  made  of 
the  mismanagement  of  this  Charity.  The  Chapel  was 
minous,  and  therefore  taken  down.  By  the  Common 
law,  fainous  Buildings  are  not  permitted  to  remaia, 
which  may  endanger  the  safety  of  the  Subject. 

The  Vice-Chancellor, 
After  stating  the  Will  and  Deeds,  and  the  parol  Evi- 
dence, observed  that.  The  only  point  controverted  is, 
as  to  the  state  of  the  Chapel  when  it  was  pulled  down; 
as  to  which  several  old  persons  have  been  examined. 
One  of  the  Witnesses,  Mr.  Harley,  who  is  eighty-four 
jeaxs  o\dj  states,  that  he  well  remembers  the  Chapel  so 
iar  back  as  the  year  1 745,  and  for  many  years  attended 
Divine  Service  in  the  Chapel,  several  days  in  each 
week,  and,  that  the  Chapel  was  in  every  respect  in 
good  Rcfpair,  and  the  Ccdgrtgation  very  numerous, 
and  he  used  to  sit  in  a  Pew  bdonging  to  his  own  Bot!^e; 
and  that  Drvihe  Setvice  was  regularly  performed  Nfr  the 
Ghapd  in  the  year  ij6^  lucid  that  in  the  year  1771  or 
1773^  a  SubacfiptioD  was  pi<)po6ed  for  the  puipote  of 
fipairing  the  Chapel,  whidi  might  have  been  repaired 
a4»sniallexfitase;  and  thkt,  on  the  proposal  of  sueh 
Subeeriptioit^  tbci  Reverend  Mr.  Holland  offered  to 
*  perform  Divine  Service,  gratis,  but  that  the  Subscrip- 
tion was  opposed  by  the  Rector  of  St.  Lawrence,  upon 
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'Ae  gnmnd^  that  if  Divine  Service  should  be  again  \%\^, 

peffintoed  in  the  Chapel  of  St.  Leonard's,  that  a  Dimi-     '        '        ' 

wtJcm  of  his  Easter  Does  would  be  the  consequence!,       ^  forUm 

and  that  such  objection   prevented   the   Subscription  . 

taking  place.    The  same  Witness  also  says,  that  he  was 

peaent  when  the  Corporaticm  were  put  into  the  posses- 

aion  of  the  Chapel  and  Chapel-yard,  by  Ja$nes  Fbxe 

(the  anrviving  Trustee  of^  the  Chapel),  who  particularly 

foired  the  Corporation  to  repair  the  same,  and  Mr. 

Btagh   (the    then    Town-Clerk),    promiwd    Ihat  the 

Oiiporetion  should  repair  the  Chapel,  and  that  Divine 

Sorrice  shouU  be  petformed  therein  as  usual.    He  also 

swears  as  to  the  Removal  of  the  Bell  and  the  Pews. 

The  Evidence  on   the  other  side  does  not  deny  that 

Sima  Service  was  performed  in  the  Chapel,  but  only 

speaks  of  its  great  want  of  Repair. 

Ike  ProbabiUty  is,  that  at  oae  period>  the  Chapel 
USB  giieatly  dilapidated. 

No  misc<»iduct  is  imputable  to  the  Ck>rpovation  in 
fcipict  of  that  part  of  the  Charity  which  relates  to  the 
lappoit  of  four  poor  persons ;  it  appeats,  indeed,  they 
adfajieed,  in  that  respect,  something  more  than  they 
a^oe  bound  to  do.  The  great  subject  of  complaint  is, 
ai  Ky  the  Chapel  and  the  Burial  Ground. 

There  is  no  cle^  accotiht  of  what  was  the  natui<e  of 
ttw  Campd.  Certaitily  it  was  an  ancieM  Ch^pe),  and 
existed  for  some  length  of  time  antecedently  to  the 
ftmshaife  of  H  iyy  Fate.  It  had  a  public  Cemetery 
MiMlgfaig  fo  Hr— a  Codkikiui^iofi  Table— Pe^s  iii  right  of 
Houses — and  there  were  Christenings  there-— circum-  ' 
stances  which,  ift  Ikddition  to  the  Rector**  objection  to 
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1815.  repairing  the  Chapel^  on  account  of  a  Diminution  of 

his  Easter  Dues,  strongly  show  it  was  a  Parochial  Cha- 
•^  jHir/e        p^     According  to  Degg  (c),  and  Kennett  (rf).  Baptism 
d  othera       ^^^  Sepulture,  are  proofs  of  a  Parochial  Chapel. 

In  the  absence  of  other  Evidence  this  must  be 
taken  to  be  a  Parochial  Chapel.  Though  Foxe  and 
others  contributed  to  the  Stipend  of  the  Minister,  yet 
probably  that  was  only  an  addition  to  his  Stipend.  If 
it  was  a  Pubhc  Chapel,  it  must  have  been  consecrated, 
and  by  that  solemn  Rite  dedicated  to  the  Service  of 
God,  and  separated  from  all  unhallowed  uses,  and  could 
not  be  unconsecrated,  but  by  Parliament. 

The  Corporation  took  upon  themselves  the  execution 
of  this  Charity.  The  Chapel  was  out  of  Repair,  but 
the  Parishioners  were  disposed  to  contribute  to  its 
Repair.  It  could  not  be  very  much  out  of  Repair, 
because  six  or  seven  years  before.  Divine  Service  had 
been  performed  in  it.  They,  who  never  ought  to  have 
been  made  Trustees,  commit,  as  soon  as  they  become 
such,  the  grossest  and  most  indecorous  Breach  of  Trust, 
by  violating  the  Burial  Ground,  and  pulling  down  the 
Chapel,  without  any  Authority  or  Sanction !  There  is  no 
pretence  that  it  was  necessary  for  the  Public  Safety.  The 
Bell  is  carried  to  die  Market  Place,  and  the  Pews  to  the 
Parish  Church,  and  the  Stones  of  the  Church  are  used  in 
Repairs  of  a  Bridge!  It  is  an  enormous  Breach  of  Trust, 
and  such  as  could  not  be  expected  in  a  Christian  Country ! 

In  1 772  part  of  the  Chapel  was  taken  down,  and  in 
1784  its  destruction  was  completed.     On  the  13th  of 

(c)  ch.  12,  p.  1.  (d)  Panurh.  Antiq.  590,  591. 


Greeniiousb 
and  others. 
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October  in  that  year,  the  Corporation  demise  the  Site  of  1  g  1 5. 

the  Chapel  to  Acton,  a  Member  of  the  Corporation,  for     *"       ' 

ninety-nine  yean,  at  an  Annual  Rent  of  1  /.  15$.  when    ^  ^ parte 

it  is  in  Eyidenoe,  that  it  would  have  let  for  Garden 

Ground  at  6/.  a  year!     As  Acton,  the  Lessee,  is  not  be- 

fott  the  Court,  I  cannot  touch  that    Lease,  or  the 

Premises.      Whether,  if  steps  aie  taken  to  set  aside 

die  Lease,  Acion  can  justify  the  granting  of  it,  remains 

to  be  seen.    If  he  knew  the  circumstances  under  which 

it  Wis  granted,  it  is  impossible  he  can  support  it.    So 

loog  is  diat  Lease  remains  in  operation,  no  Order  can 

be  made  in  respect  of  Works  upon  the  Site  of  the  old 

Chapel. 

It  it  very  clear,  that  this  Corporation  must  no  longer 
remaia  Trustees.  They  must,  at  their  own  Expense,  con- 
vey (0  Dew  Trustees.  Though  I  cannot  now  direct  this 
Corporation  to  put  the  Chapel  and  Burial  Ground  in 
the  state  it  v?as,  I  vnll  do  what  I  can.  They  must  ac- 
count for  the  Materials  of  the  Chapel — the  Pews — ^the 
Bells— and  pay  the  value ;  and  let  an  Inquiry  be  made, 
what  would  be  the  Expense  of  restoring  the  Chapel  and 
Burial  Ground. 


ANONYMOUS.  i.thNovembT 

1  HE   Defendant  was  a  Prisoner  in  the  Fleet  for  a       Upon  an  Or* 
Contempt,  in  not  putting  in  his  Answer.     He  put  in  ^^r  that  a  De- 
his  Answer,  and  obtained  an  Order  for  his  Release,  on  f^^^^  «*«^  ^ 

Payment  of  the  Costs  of  the  Contempt,  or  a  Tender  of  'L  /  '^'^"*. 
-  "^  '^  Fleet  on  paying 

*•»  •»"»«•  ike  Cod,  of  ki, 

Omttmpt,  or  a  Tender  of  ike  same,  the  Warden  of  the  Fleet  nnut  release 
him  on  an  affidavit  of  a  Tender  of  the  Costs, 
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1815.  The  Plaintiff  refuaed  to  receive  the  Costs  of  the 

^        ""        '     Contempt,  contending,   that  the  Answer   was  insuffi- 

Akontjious.    ^g^^     j^  Affidavit  was  made  of  the  Tender  of  t^ 

Costs,  and  produced  to  the  Warden  of  the  Fleet,  but 
he  refused  to  release  the  Defendant. 

A  Motion  was  now  made  upon  this  Affidavit,  of  the 
Tender  of  Costs,  for  an  Order  upon  the  Warden  of  the 
Fleet  to  discharge  the  Defendant ;  and  it  was  observed, 
it  had  been  decided,  that  the  Defendant  could  not  be 
detained  till  the  sufficiency  of  the  Answer  was  deter- 
mined (a). 

The  Vice-Chancellor  : — 
A  further  order  is  unnecessary.  The  Order  was  im- 
perative upon  the  Gaoler,  and,  upcm  producing  to  him 
the  Affidavit  of  the  Tender  of  Costs,  he  ought  to  have 
discharged  the  Defendant.  If  he  persists  in  his  Re- 
fusal, you  must  move  against  him  in  respect  of  his 
Contempt. 

(a)  Aqob.  s  p.  Wms.  481 ;  fusing  the  Costs  of  the  Con- 

Dupont    V.   Ward,    1    Dick,  tempt,  if  the  Answer  proves 

Boehm  v.  De  Ta&tet,  1  Ves.  insufficient,  the  Plaintiff  may 

&  Bea.  334 ;  Coiilson  i*.  Gni-  proceed  on  the  old  process  of 

ham,  ib.  331  ;  Hill  r.  Turner,  Contempt,  as  appears  by  the 

9  Ves.  &  Bea.  379.     By  re-  cases  cited. 
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1815. 

Ex  parte  EMMETT.  "777      T 

^  nth  November. 

1  HE  time  for  presenting  a  Petition  against  a  Bank-  Motion  on  Sa« 
rupt's  Certificate  expired  this  day,  Saturday  the  nth.  turdeytAeiith, 
A  Creditor,  who  lived  in  the  Country,  had  sent  up  a  ^^^•^^f^r 

Petition  ascainst  the    Certificate,   on    the    s^round    of  v-..  .   , 

....  .  txtvm  agatnst  a 

Fnud  in  obtaining   it,   together  with  an  Affidavit  in  Bankrupts  Cer* 

support  of  it;  but  the  Petition  was  not  properly  signed,     tificate,  tJkal  a 

Petition  pre-* 
Mr.  West  moved,  that  the  Petition  may  be  received  pared,  but  nc^ 
on  Monday  the  13th,  and  considered  as  if  lodged  on  F'V^rljf  signed, 
the  nth  migkt  be  ordered 

to  be  received  on 

Monday  the 
Sir  Samuel  Romilly,  [Jmicus  Curiai]  said,  the  Practice  ^^^^  ^^  coiwt- 

w«  against  allowing  such  a  Motion.  dered  as  present- 

edon  the  iitb» 
The  Vice-Chancellor  : —  rejated. 

The  Court  is  very  strict  on  these  occasions.  The 
Cueditor  ought  to  have  been  prepared  before  with  a 
proper  Petition. 

Motion  refused. 

Ao/f . — ^Mr.  West  afterwards  made  the  Motion  before 
The  Lord  Chancellor,  who  refused  to  grant  it,  unless 
a  Precedent  could  be  adduced.     None  was  found. 
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Ex  parte  HENSON  in   the  matter  of    Elizabeth 
Watson,  Thomas    Nelson,   George   Nelson, 
nth  and  isth        ^^^  George  Cooke,  Bankrupts. 
November. 

Charge  by  a  Bill  lN  and  previously  to  the  Month  of  April  1812,  Henson 
Broker  m  ike  carried  on  the  Trade  of  a  Bill-broker,  in  the  Town  of 
Country  of  10  s.  Nottingham,  and  had  deaUngs  with  Thomas  Nelson, 
per  c  .  o«-  ^£  ^^  same  place,  who  carried  on  the  Business  of  a 
snect  of  a  Bill  ^^®'"'  "^  Partnership  with  the  other  Bankrupts  Eliza- 
payaUe  m  Lon'  ^*  Watson,  George  Nelson,  and  George  Cooke,  under 
drn^not  usurious,  the  firm  of  J.  and   T.  Watson,  Nelson  and  Co.  in  Love 

Lane,  in  the  City  of  London. 

In  the  said  month  of  April  Henson  lent  to  the  said 
Thomas  Nelson,  a  Bill  of  Exchange  for  the  Sum  of 
849/.  dated  the  15th  February  1812,  and  payable  six 
months  after  date,  and  which  Bill  of  Exchange  the  said 
Thomas  Nelson  procured  to  be  discounted,  and  when 
due,  the  same  was  regularly  paid. 

In  the  month  of  May  1812  the  said  Thomas  Nelson, 
in  part  payment  of  the  said  Debt,  delivered  to  Henson  a 
Bill  of  Exchange  for  the  sum  of  500/.  drawn  by  him 
upon  his  said  Partners  in  London,  the  said  Messrs. 
J.  and  7".  Watson,  Nelsons  and  Company,  and  accepted 
by  them,  payable  at  their  House  in  Love  Lane  in  the 
City  of  London  aforesaid,  six  months  after  date,  to 
Messrs.  John  Heath  and  Son,  or  order,  who  indorsed 
the  same  to  Henson,  for  a  valuable  and  full  considera- 
tion. 
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V  ^ 


At  the  time  of  receiving  the  said  last-mentioned  BiU,  1815. 

Semon  transacted  business  with  Messrs.  Steplien  Barber 
Bud  Sons,  of  London,  Bankers,  whom  he  employed  as  his        \\J^ 
Agents,  and  Henson  at  that  time  apprehended,  and  cal- 
culated, that  it  would  be  necessary  for  him  to  remit  or 
transmit  the  said  last-mentioned  Bill  to  them,  in  order 
that  they  might  present  it,  and  receive  the  money  due 
thoeon  when  at  maturity;  and  he  Ukewise  expected 
thit  agreeably  to  similar  dealings  with  them  they  would 
dttige  him  five  shillings  per  cent.  Commission,  beside 
Postages,  and  he  therefore  claimed  to  have  ten  shillings 
jMr  emt.  Commission  allowed  him  by  the  said  Thomas 
Ndffm,  upon  the  said  Bill  of  Exchange. 

Before  the  said  last-mentioned  Bill  was  at  maturity, 
HeMum  closed  all  his  accounts  with  the  said  Messrs.  Bar- 
ter  and  Sons,  and  as  he  did  not  afterwards  open  any  othej. 
aeccmnt  with  any  other  Banker  or  Agent  in  London,  he 
negociated  the  said  Bill  at  Nottingham,  with  a  Mr.  John 
Htwkesly,  then  of  the  said  Town,  but  since  deceased,  and 
to  whom  he  upon  that  occasion  paid  or  allowed  so  much 
money  as  he  would  have  expended  and  been  put  unto  in 
esse  his  connection  with  Messrs.  Barber  and  Sons  had 
continued;  and  they  had  presented  and  received  the 
amount  of  the  said  Bill  for  his  use. 

nomas  Nebon  agreed  thereto,  and  such  Commission 
was  allowed  to  Henson  accordingly. 

The  Bill  of  Exchanged  when  at  maturity  was  accord* 
ingly  duly  presented  for  payment,  to  the  Firm  of  J.  and 
r.  Watson,  NeZson  and  Co.,  but  the  same  was  dishonored, 
and  remained  unpaid  at  the  time  of  the  Bankruptcy  of 
that  Firm. 

I 


114 


CASES    IN    CHANCERY. 


HXNSOK. 


1815.  On  the  I2th  day  of  January  1813  a  Commission  of 

Bankruptcy  issued   against  Elizabeth  Mason,  Thomas 

xil^^l        Ne&on,   George  Nelson,  and  George  Cooke,  and  they 

were  declared  Bankrupts  under  the  same ;  and  Assignees 

were  chosen. 

Henson  applied  to  the  Commissioners  under  the  Cool- 
mission^  and  offered  to  prove  the  amount  of  the  Bill 
of  Exchange  for  500/.,  accepted  by  the  Bankrupts, 
and  remaining  due  and  unpaid  at  the  time  of  their  Bank* 
ruptcy,  but  the  Assignees  resisted  such  proof,  and  the 
Commissioners  rejected  the  same,  upon  the  ground, 
that  the  allowance  of  ten  shillings  per  cent.  Commission 
upon  the  BiU,  was  usurious.. 

Since  the  appUcation  made  by  Henson  to  the  said 
Commissioners  to  receive  his  proof  of  the  Bill  of  Ex- 
change, he  received  from  Heath  and  Son  a  Dividend 
or  Composition  of  ten  shiUings  in  the  Pound,  upon  the 
said  sum  of  500/.,  so  that  the  sum  of  250/.  Principal 
Money  only  remained  due  and  owing  to  him  thereon. 

The  Petition,  after  stating  these  facts,  which  were 
supported  by  Affidavit,  Prayed,  That  the  Petitioner 
might  be  at  liberty  to  prove  the  said  sum  of  250/.  as 
a  Debt  under  the  Commission  against  Watson  and  Co. 
and  that  the  Conmiissioners  might  be  ordered  to  admit 
such  Proof,  and  that  the  Petitioner  might  be  paid  Di- 
vidends thereon  pari  passu  with  the  other  Creditors. 

Mr.  Cooke,  for  the  Petition  :— 

A  Country  Banker  may  take  a  Discount  upon  a  BiO, 
I     nd'a  Commission.    A  Bill-broker  must  be  considered 
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(0  17  Vet.  33«. 


Hbnsov. 


M  the  same  footing  as  a  Country  Banker.  The  question  1815. 

isy  whether  the  charge  of  105.  was  a  colourable  charge, 

or  a   bona  fide  transaction.      Bankers  vary  in  their       u.f^^J 

diaiges  for  Commission, — some,  charge  more  than  105. 

tnd  some  less.     He  referred  to  Aurioll  v.  Mills  (a); 

Hammomd  v.  Yea  (6) ;  Masterman  v.  Coune  (c) ;  Bat/net 

T.  Try  (i) ;  and  Ei  parte  Janes  (e). 

Sir  Samuel  Romilly,  contra : — 
The  taking  of  this  105.  Commission  is  usurious. 
Be  exacts  10  s.  per  cent.,  though  his  own  Banker  only 
chaiged  him  54.  per  cent. ;  the  Security  is  then  taken 
for  forbearance  of  a  Debt,  at  more  than  5  per  cent. 
and  IS  therefore  usurious. 

The  Vice-Chancellob  : — 
Many  cases  have  decided,  that  if  a  Sum  claimed  for 
CoaunisBion  is  bona  fide  claimed,  and  not  done  colour- 
ably,  frith  a  view  to  avoid  the  Statute,  it  is  not  usurious. 
Tic  case  to  the  contrary,  of  Benson  v.  Parry  (/),  de- 
termined at  Nisi  Prius  by  Chief  Justice  Eyre,  has  been 
loQg  over-ruled.     If  it  is  a  Country  transaction,  and 
the  Commission  usual,  and  not  unreasonable,  it  is  not 
nsurioas.  In  Baynes  v.  By  (g),  and  in  Ex  parte  Jones  (A), 
a  laiger  Commission  that  than  here  claimed  was  al- 
lowed.   In  the  late  case  of  Kensingtons,  in  the  King's 
Beoch,    the  Jury  did  not  consider  the    Commission 
charged  as  usurious,  and  the  Court  would  not  grant  a 
new  Trial.    That  was  a  Town  transaction,  but  if  it  had 

(«)  a  T.  R.  5a.  (J)  See  15  Vw.  120,  where 

(i)  1  Boe.  &  Pull.  151.  that  case  is  alluded  to. 

(c)  3  Campb.  4S8.  (g)^5  Ves.  iso. 

W  15  Ves.  190.  (i)  17  Ves,  33«. 
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Ex  parte 

HfiNSOK. 


been  a  Country  transaction  there  could  have  been  no 
doubt. 

The  Bill,  in  the  present  case,  was  deUvered  to  the 
Petitioner  in  part  Payment  of  an  antecedent  Debt,  and 
not  in  consequence  of  any  contract  for  the  loan  of  Money* 
The  Bill  was  never  paid  by  Nelson,  nor  the  105.  Com- 
mission ;  he  only  agreed  to  pay  it.  There  was  no  loan 
of  Money,  nor  any  thing  done  colourably,  and  as  a 
veil  of  usury ;  and  therefore  the  prayer  of  this  Petition 
must  be  granted. 


Petition  granted. 


7  th  and  17th 
November. 

Demurrer  to  a 
Bill  against 
Representative 
of  deceased  Te- 
nant for  Life  for 
an  Account  of 
Equitable  Waste 
committed  by 
htm^  and  for  Re- 
lief  over-ruled. 


MARQUIS    OP    LANSDOWNE,  and  others,  t. 
Marchioness  Dowager  of  Lansdowne. 

HY  Indentures  of  Lease  and  Release  and  Appoint- 
ment, dated  respectively  the  16th  and  17th  days  of 
May  1794,  the  Release  and  Appointment  being  made 
between  William  then  Marquis  of  Lansdowne,  of  the 
first  part;  the  Right  Honourable  John  Henry  Petty 
since  Marquis  of  Lansdowne,  then  commonly  called. 
Earl  of  Wycombe,  the  eldest  son  and  heir  apparent  of 
said  William  Marquis  of  Lansdowne,  of  the  second 
part ;  John  Cross,  Gentleman,  of  the  third  part ;  John 
Eardley  Wilmot,  Esquire,  and  Sir  Francis  Baring, 
Bart,  of  the  fourth  part;  and  the  Right  Honourable 
Henry  Richard  Lord  Holland,  and  Benjamin  Faughan, 
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Ssqnire,  of  the  fifth  part ;  IT  was  Witnessed^  That  in 
pniBiiatice  of  the  Beveral  Agreements  therein  recited,  and 
bt   other    the    considerations  therein  mentioned,  he, 
nid  William,  then  Marquis  of  Lansdowne,  with  the 
eouent  of  said  John  Henry  late  Marquis  of  Lansdowne, 
did  grant.  Sec.  unto  the  said  John   Wilmoi  and  Sir 
Ramdi  Baring,  their  Heirs  and  Assigns,  divers  Manors, 
kc  therein  particularly  described ;  and  all  that  capital 
Menui^  or  Mansion-house,  called  Lansdotone  House, 
and  other  Lands  therein  particularly  described:  And 
abo  all  that  the  Manor,  Park,  or  late  Park,  called  or 
known  by  the  name  of  Bowood  Park,  and  the  Ground 
«id  Sdl  thereof,  and  the  capital  Messuage  or  Mansion- 
house  thereon  erected   and   built,  and  the   Buildings 
thereto  belonging :  And  also  divers  other  Manors,  Mes- 
•oages,  Farms,  Lands,  Tenements,  and  Hereditaments, 
situate,  8ic.  in  the  County  of  Wilts,  therein  particu- 
larly mentioned  and  described,  with  the  Rights,  Privi^ 
leges,  &c.    To  have  and  to  hold  said  Manors,  Messu- 
ages, Farms,   Lands,  Tenements,  and  Hereditaments, 
tic  unto  said  John  Wilmot  and  Sir  Francis  Baring, 
tlieir  Heirs  and  Assigns,  subject  as  to  certain  parts  of 
the  said  Hereditaments  respectively  comprised  in  cer- 
tain Mortgages  therein  mentioned,   to  the  Mortgages 
aflecting  the  same.  To  the  Uses,  upon  the  Trusts,  and  to 
and  for  the  Intents  and  Purposes  therein  and   after 
mentioned,  (that  is  to  say)  To  the  Use  of  said  Henry 
Siehard  Lord  Holland,  and  Benjamin   Vaughan,  their 
Ezecutors,  Administrators,  and  Assigns,  for  and  during 
and  unto  the  full  end  and  term  of  five  hundred  years, 
to  commence  and   be  computed  from   the   day  next 
before  the  day  of  the  date  of  said  Indenture  of  Release 
of.  the  17th  of  May  1794^  and  thence  next  ensuiilg 
and  fully  to  be  complete  and  ended,  without  Impeach- 

I3 


1815. 

'^ >, ' 

Marquis  of 
Lansdownb 

and  others, 

r. 
Marcbionesa 

Dowager  of 
Lansdownb. 
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Marquis  of 
Laksdowne 

and  others, 

r. 
MarcbioDess 

Dowager  of 
Lansdownb. 


ment  of  or  for  any  maimer  of  Waste»  Upon  the  Trustor 
and  for  the  Intents  and  Purposes  thereinafter  mentioned, 
declared,  or  expressed  concerning  the  same,  and  from 
and  after  the  end,  expiration,  or  sooner  determination  of 
said  term  of  five  hundred  years ;  and  in  the  mean  time 
subject  thereto  and  to  the  Trusts  thereof,  to  the  use 
of  said    William  Marquis  of  Lansdoume,  and  his  as- 
signs, for  and  during  the  term  of  his  natural  life,  but 
subject  to  Impeachment  for  Waste,  except  as  therein 
mentioned;  with   remainder  to  the   Use  of  the  said 
John  Wilmot  and  Sir  Francis  Baring,  and  their  Heirs^ 
for  and  during  the  life  of  said   William  Marquis  of 
Lansdowne,  upon   Trust,    to  preserve   the   contingent 
remainders,  but  to  permit  and  suffer  said  William  Mar- 
quis of  Lansdoume,  and  his  Assigns,  to  have,  receive^ 
and  take  the  Rents,  Issues,  and  Profits,  to  his  and  their 
own  use  during  his  life ;  and  from  and  after  his  decease, 
to  the  use  of  said  John  Henry  late  Marquis  of  Lam- 
downe,  and  his  Assigns,  for  and  during  the  term  of  hi» 
natural  life,  without  Impeachment  of  Waste,  with  re* 
mainder  to  the  use  of  said  John  Wilmot  and  Sir  Francis 
Baring,  and  their  Heirs,  for  and  during  the  natural 
life  of  said  John  Henry  late  Marquis  of  Lansdoume, 
Upon  Trust,  to  preserve  the  contingent  remainders  from 
being  defeated  or  destroyed,  but  to  permit  and  suffer 
said  John  Henry  late  Marquis  of  I^insdowne,  and  his 
Assigns,  to  receive  and  take  the  Rents,  Issues,  and 
Profits  to  his  and  their  own  use,  during  the  term  of  his 
Ufe;  and  from  and  immediately  after  the  decease  of  said 
John  Henry  late  Marquis  of  Lansdoume,  to  the  use  of  said 
Henry  Richard  Lord  Holland,  and  Benjamin  Vaugham, 
their  Executors,  Administrators  and  Assigns,  for  and 
during  the  fiill  end  and  tei?n  of  eight  hundred  years,  to 
commence  and  be  computed  from  the  decease  of  the 
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svitivor  of  them  said  William  Maiquis  of  Lansdowne,  1815. 

and  John  Henry  late  Marquis  of  Lansdowne,  without 
Impeachment  of  Waste,  upon  the  Trusts  thereinafter   ^'^     ^ 

1><ANSD0WNE 

mentioiied,  and  subject  thereto.  To  the  use  of  the  first      ^„^  other». ' 
and  other  sons  of  the  body  of  said  John  Henry  late  v. 

Marquis  of  Lansdowne,  severally  and  successively  in     Marchioneit 
Tail  Male,  and  for  default  of  such  Issue  to  the  use      Dowager  of 
of  Plaintiff,   Henry  Marquis  of  Lansdowne,  and  his    Laksdowmk. 
Awgns,  for  his  life,  without  Impeachment  of  Waste ; 
with  Remainder  to  the  use  of  said  John  Wilmot  and 
Sir  Rtmcis  Baring,  and  their  Heirs,  during  the  life 
of  Plaintiff,  Henry  now  Marquis  of  Lansdowne,  upon 
Trust,    to   preserve  contingent  remainder,  but   upon 
Trust  to  permit  and  suffer  Plaintiff,  Henry,  now  Mar- 
quis of  Lansdowne,  and  his  Assigns,  to  receive  and  take 
the  Rents,  Issues,  and  Profits  for  his  life,  for  his  and 
their  own  use  and  benefit ;  and  firom  and  immediately 
after  the  decease   of  Henry  Marquis  of  Lanstloume, 
To  the  use  of  the  first  and  other  Sons  of  the  body  of 
said  Henry  Marquis  of  Lansdowne,  severaUy  and  suc- 
cessively in  Tail  Male,  with  divers  Remainders  over; 
and  the  Trusts  of  said  Terms  of  five  hundred  years,  and 
eight  hundred  years,  were  declared  to  be  to  raise  cer- 
tain sums  of  money;  and  there  was  contained  in  said 
Indenture  of  Release  and  Appointment,  a  Proviso,  em- 
powering the  Tenant  for  Life  in  Possession  of  said 
Ptemises,  by  virtue  of  the  above-mentioned  Limitati(ms, 
in  case  of  the  death  of  said  John  Wilmot  and  Sir  Francis 
Baring,  or  either  of  them,  on  resignation  of  said  Trusts 
by  thedi,  or  either  of  them,  to  appoint  other  Trustees, 
or  another  Trustee  in  lieu  of  them,  or  of  either  of 
theoL 

WUUam  Marquis  of  Lansdowne,  died  the  7th  of 
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Marquis  of 
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V. 

MarchioneBs 

I>owigerof 

Lamsdowfx. 


May  1805,  and  thereupon  said  John  Henry  Marquis  of 
Lansdawnt  came  into  Possession,  or  into  the  Receipts 
of  the  Rents  and  Profits  of  the  aforesaid  Hereditar 
ments,  by  virtue  of  the  Limitations  aforesaid;  and  he 
continued  in  such  Possession  or  Receipt  during  his 
life :  And  said  John  Henry  Marquis  of  Lansdawne,  at 
different  times  since  the  death  of  his  said  late  Father,' 
that  is  to  say,  during  the  winter  of  the  years  1805, 
1806,  1807,  and  1808,  cut  down,  or  cause  to  be  cut 
down,  large  quantities  of  Timber  Trees,  and  other  or- 
namental Trees,  standing  and  growing  near  said  capital 
Man»on-house  at  Bawood  \  and  he  also  cut  down  diveis 
young  Trees  and  Saplings,  which  had  been  planted 
before  the  death  of  said  William  late  Marquis  of 
Lansdomme,  and  were  growing  for  Timber  upon  the 
Lands  of  which  said  John  Henry  Marquis  of  Lam9^ 
downe  was  Tenant  for  Life,  as  aforesaid ;  and  he  sold 
and  disposed  of  a  large  part  thereof  for  large  sums  of 
Money;  and  same  were  received  by  him,  or  by  his 
coders,  or  for  his  use ;  and  particularly  he  cut  down,  or 
caused  to  be  cut  down,  after  the  death  of  said  WiUiam 
Marquis  of  Lansdowne,  a  large  Avenue  of  Elm  and 
Ash  Trees,  leading  towards  and  up  to  said  Mansion- 
house  at  Bowood,  on  the  North-East  Front  thereof,  and 
all  the  Trees  on  the  Pleasure  Ground  and  Lawn  thereto 
belonging ;  and  he  also,  since  the  death  of  said  yfHUmn 
late  Marquis  of  Lansdowne,  cut  down,  and  caused  to 
be  cut  down,  divers  Oak,  Ash,  and  other  Tellers  and 
Saplings,  standing  and  growing  upon  other  parts  of  said 
Premises,  of  which  he  was  Tenant  for  Life  as  afore- 
said ;  and  same  were  standing  and  growing  for  Timber; 
and  same  were  in  a  thriving  and  improving  condition ; 
and  they  would  have  been  good  Timber  Trees  if  they 
had  been  permitted  to  stand  snd  grow ;  but  same  wex^ 
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80  small  as  not  to  be  measured  as  Timber  according 
to  the  usage  of  Timber-merchants,  and  same  were  not 
fit  to  be  cut  down. 

In  consequence  of  such  Waste,  said  John  Eardley 
Wilmot,  and   Sir  Francis  Baring,  in   February  i8og, 
filed    their    Bill    against    said  John    Henry  Marquis 
of  Lansdowne,  and  the   Plaintiff,   Henry  Marquis  of 
Ltnudowne,  by  his  then  name  of  Lord    Henry  Petty ^ 
stating  the  foregoing  Facts,  and  Praying,  That  an  ac- 
count might  be  taken  by  and  under  the  direction  of  the 
Court,  of   the    ornamental  Trees,    young  Trees,   and 
Saplings,  so  improperly  cut  down  by  said  John  Henry 
Marquis  of  Lansdowne,  and  of  the  value  thereof:  And 
that  said  John  Henry  Marquis  of  Lansdowne  might  be 
decreed  to  account  and  answer  for  the  value  thereof,  or 
fixr  the  monies  which  had  been  received  by  him,  or  by 
his  orders,  or  for  his  use,  on  account  thereof;  and  to 
pay  to  the  Plaintiffs  in  such  Bill,  or  to  the  Accountant 
Greneral  of  the  Court,  what  should  be  found  due  from 
him  on  taking  such  account,  for  the  benefit  of  the  per- 
son who  might  become  entitled  thereto:  And  that  the 
said  John  Henry  Marquis  of  Lansdowne,  his  Agents, 
Servants,  and  Workmen,  might  be  restrained  from  cut- 
ting any  Timber  or  other  Trees  growing  upon  the  said 
Premises,  which  were  growing  there  for  the  shelter  of 
the  Mansion-houses,  or  for  their  ornament,  or  which 
were  growing  in  Lines,  Walks,  or  Vistas  for  the  Or- 
nament of  the  Lawns  and  Pleasure  Grounds,  and  from 
entting  down  SapUngs  and  Trees  not  fit  for  the  purposes 
of  Timber,  and  from  cutting  down  Timber  Trees  at 
unseaaonaUe  times,  and  in  an  unhusbandlike  manner ; 
And  for  general  relief. 


1815. 

— ^       * 

Marquis  of 
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Dowager  of 
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Upon  the  Bill  being  filed,  together  with  AflSdavits 


Marquis  of 

Lansdowhs 

and  othersy 
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Dowager  of 
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in  support  of  the  same,  an  Injunction  was  granted  by 
the  Court,  according  to' the  prayer  of  said  Bill.  John 
Henry  Marquis  of  Lansdawne  afterwards  put  in  his 
Answer  to  the  Bill,  and  counter  Affidavits  were  filed 
by  John  Henry  Marquis  of  Lansdowne;  and  an  Ap- 
plication was  made  to  dissolve  the  Injunction;  but 
before  any  Order  was  thereupon  made,  or  any  further 
proceedings  were  had  in  the  Suit,  and  on  or  about  the 
14th  of  November  i8og,  said  John  Henry  Marquis  of 
Lansdowne  died,  and  thereby  the  Suit  abated. 


The  present  Supplemental  Bill  was  filed  after  his  death, 
stating  the  former  proceedings,  and  that  John  Henry 
Marquis  of  Lansdowne  died  without  Issue;  and  upon 
his  death  the  Plaintiff,  Henry  Marquis  of  Lansdowne, 
became  entitled  as  Tenant  for  Life  in  Possession  to  all 
said  Manors,  &c.  subject  to  the  Mortgages  affecting 
same ;  and  that  John  Henry  Marquis  of  Lansdowne  duly 
made  and  published  his  last  Will  and  Testament  in 
Writing,  bearing  date  the  12th  of  April  1808,  and  there- 
by appointed'  certain  persons  his  Executors,  who  re- 
nounced Probate  thereof;  and  that  Administration  of 
his  personal  Estate  and  Effects,  with  his  Will  annexed, 
was  granted  to  the  Defendant  by  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury ;  and  also,  that  after 
the  Issuing  and  Service  of  said  Injunction,  said  John 
Henry  Marquis  of  Lansdowne  cut  down  or  caused  to  be 
cut  down  divers  other  Trees,  which  were  standing  and 
growing  on  the  Pleasure  Grounds  adjoining  or  belong- 
ing to  said  Mansion-house  at  Bowood,  and  same  had 
been  planted,  and  carefully  preserved  for  ornament 
before  the  death  of  said  William  late  Marquis  of  Xmis- 
downe;  and  same  were  within  view  of  said  Mansi<m* 
house,  or  were  in  the  inunediate  vicinity  thereof;  and 
the  same  were  in  a  growing  and  thriving  state^  and  unfit 
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to  be  cut  down ;  and  that  said  John  Henry  Marquis  of 
Latudowne  caused  part  of  said  last-mentioned  Trees  to 
be  sold,  and  the  money  produced  by  the  sale  thereof 
was  received  by  the  said  John  Henry  Marquis  of  Lans^ 
dawne,  or  by  his  orders,  or  for  his  use,  or  the  same  had, 
ance  his  death,  been  received  by  said   Marchioness 
Dowager  of  Lansdowne,  or  by  her  orders,  or  for  her 
use;  and  that  the  remainder  of  such  last-mentioned 
Trees,  and  also  divers  of  the  trees  and  saplings  so  cut 
down  as  aforesaid,  before  the'issuing  of  said  Injunction, 
were  then  lying  upon  the  ground  at  Bowood;  and  in- 
sisted that  the  monies  received  by  said  John  Henry 
Marqius  of  Lansdowne,  or  by  his  order,  or  for  his  use, 
from  the  sale  of  said  Trees,  ought  to  be  repaid  out  of 
his  assets.      The  Bill  also  stated,  that  John  Henry 
Marquis  of  Lansdowne  did  not  during  his  life  repair  or 
keep  in  repair  said  Mansion-house  called   Lansdowne 
House,  or  said  Mansion-house  at  Bowood,  or  the  build- 
ings bdcmging  to  said  Mansion-houses,  but  he  suffered 
the  same  to  become  very  much  out  of  repair,  and  at  the 
time  of  the  death  of  the  said  William  late  Marquis  of 
Lansdowne  the  same  were  in  a  state  of  complete  repair, 
bat  at  the  time  of  the  death  of  said  John  Henry  Marquis 
of  Lansdowne  were   greatly  dilapidated    and    out   of 
repair;  and  that  the  Plaintiff,  Henry  Marquis  of  Lans' 
downe,  was  obliged  to  lay  out  large  sums  of  money  in  the 
necessary  repairs  of  said  Mansion-houses  and  buildings, 
and  the  Plaintiff,  Henry  Marquis  of  Lansdowne,  insisted 
fliat  the  monies  which  he  had  so  laid  out  ought  to  be 
zepaid  him  oat  of  the  assets  of  said  John  Henry  Marquis 
of  Lansdowne.    The  Bill  further  stated  that,  at  the 
deatli  of  said  John  Henry  Marquis  of  Lansdowne  the 
greatest  part  of  the  hereditaments  so  limited  as  afore- 
said by  said  Indentures^^f  Lease  and  Release,  w^re  held 
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IB15.         by  Tenants  under  subsisting  Leases  that  had  been  pre"- 

viously  granted  by  virtue  of  leasing  powers  contained 

.       ^  in  said  Indenture  of  Release,  or  in  former  family  Set- 

and  others,      tlements,  or  otherwise ;  and  that  Plaintiff,  Henry  Mar- 

X),  quis  of  Lansdowne,  hath  since  the  death  of  said  John 

Marchioness     Henry  Marquis  of  Lansdowne  received  the  rents  and 

Dowager  of     profits  of  said  Premises,  from  the  half-yearly  rent-day 

Lahsdowve.   next  preceding  the  death  of  said  John  Henry  Marquis 

of  Lansdowne ;  and  the  Plaintiff,  Henry  Marquis  of  Lam^ 
downe,  insisted  that  he  was  so  entitled  to  receive  the 
same  to  his  own  use ;  but  Plaintiffs  stated,  that  divers 
parts  of  said  Hereditaments  were  at  the  death  of  said 
John  Henry  Marquis  of  Lansdowne  subject  to  divers 
Mortgages ;  and  that  said  John  Henry  Marquis  of  Lans^ 
downe  was  bound  to  keep  down  the  Interest  upon  said 
Mortgages,  but  he  suffered  the  Interest  thereon  to  run 
greatly  in  arrear  during  his  life ;  and  at  the  time  of  the 
death  of  said  John  Henry  Marquis  of  Lansdowne  the 
sum  of  2,000/.  and  upwards  was  due  for  Interest  upon 
said  Mortgages,  which  had  become  in  arrear  thereon 
since  the  death  of  said  William  Marquis  of  Lansdowne ; 
and  that  the  Plaintiff,  Henry  Marquis  of  Lansdowne,  had, 
since  the  death  of  said  John  Henry  Marquis  of  Lans' 
downe,  paid  said  Sum  of  2,000  /.  and  upwards,  in  satisfac- 
tion of  said  arrears  of  Interest ;  and  the  Plaintiff,  Henry 
Marquis  of  Lansdowne,  insisted  that  what  he  had  so 
paid  ought  to  be  repaid  to  him  out  of  the  Assets 
of  said  John  Henry  Marquis  of  Lansdowne.  The  Bill 
further  stated,  that  the  Plaintiff,  Henry  Marquis  of 
Lansdowne,  had  lately  married,  and  that  he  hath  Issue, 
Plaintiff  William  Thomas  Petty,  commonly  called  Earl  of 
Wycombe,  his  eldest  Son ;  and  Plaintiff,  William  Thomas 
Petty,  conunonly  called  Earl  of  Wycombe,  is  entitled  to 
the  first  estate  of  inheritance  in  said  Premises,  subject 
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to  the  said   Mortgs^es.    The  Bill  further  stated,  that 
said  Sir  Francis  Baring  died  on  or  about  the  nth  Sep- 
tember 1810;    and  that  by  Indentures  of  Lease  and 
Release,  bearing  date  respectively  the   igth  and  20th 
of  November  1810,  the  Release  being  made  between 
Plaintiff,  Henry  Marquis  of  Lansdotone  of  1st  part;  said 
John  Eardley  Wilmot  of  2d  part ;  Plaintiff,  Sir  Thomas 
Baring,  of  the  3d  part ;  and  Henry  Smith,  of  Drapers 
Hall,  in  the  City  of  London,  Esq.,  of  the  4th  part.  Plaintiff 
Sir  Thomas  Baring,  under  and  by  virtue  of  the  power 
contained  in  the  said  Indenture  of  Release  and  Appoint- 
ment, of  the  17th  of  May  1794,  was  appointed  a  Trustee 
for  the  purposes  of  said  Indenture  of  Release  and  Ap- 
p<nntmait,  in  the  room  of  said  Sir  Francis  Baring;  and 
that  said  John  Eardley  Wilmot  was  afterwards  desirous 
t6  be  discharged  from  the  trusts  reposed  in  him  by  said 
Indenture  of  Release  and  Appointment ;  and  that  by  In- 
dentures of  Lease  and  Release,  bearing  date  respectively 
the  2d  and  3d  days  of  March  1814,  the  Release  being 
made  between   Henry   Marquis  of    Lansdowne  of  1st 
part;    said  John  Eardley    Wilmot,    and  Plaintiff,  Sir 
Thomas    Baring,   of  2d   part;    and   Plaintiffs,    James 
Abercromby,  and  Sir  Thomas  Baring  of  the  3d  part;  and 
said  Henry  Smith  of  4th  part,  the  Plaintiff,  James  Aber- 
cromby, under  and  by  virtue  of  said  power  contained 
in  said  Indenture  of  Release  and  Appointment  of  the 
17th  May  1794,  was  appointed  a  Trustee  for  the  pur- 
poses of  said  Indenture  of  Release  and  Appointment,  in 
the  room  of  said  John  Eardley  Wilmot.    The  Bill  then 
stated  that  Defendant,  Maria  Arabella  Dowager  Mar- 
chioness of  Lansdowne,  hath,  by  virtue  of  said  Adminis- 
tration, possessed  and  received  the  personal  Estate  and 
Effects  of  said  John  Henry  Marquis  of  Lansdowne,  to  a 
great  amount,  and  more  than  su£Bcient  to  answer  and 
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satisfy,  all  his  just  debts,  and  funeral  and  testamentary 
expenses,  including  what  is  due  from  his  estate  in  respect 
of  the  several  matters  aforesaid.     And  prayed,  that  De» 
fendant  might  answer  the  premises ;  and  that  said  suit 
and  proceedings  so  abated  as  aforesaid  might  be  revived. 
Sec.;  and  that  the  Account  prayed  by  said  original  Bill 
may  be  taken ;  and  that  an  account  may  be  taken,  by 
and  under  the  direction  of  the  Court,  of  all  the  oma« 
mental  trees  so  improperly  cut  down  as  aforesaid  by 
said  John  Henry  Marquis   of  Lansdowne,  or  by   his 
orders,  between  the  issuing  of  said  Injunction  and  the 
death  of  the  said  John  Henry  Marquis  of  Lansdawne; 
and  that  the  value  of  such  part  thereof,  as  was  sohl 
by  John  Henry  Marquis  of  Lansdowne  may  be  ascer- 
tained, or  that  an  account  may  be  taken  of  the  monies 
which  were  received  by  him,  or  by  his  orders,  or  for  his 
use,  in  respect  thereof.     And  that  an  account  may  in 
like  manner  be  taken  of  the  dilapidations  permitted  by 
said  John  Henry  Marquis  of  Lansdowne  in  and  about 
said  Mansion-house  and  Buildings  at  the  time  of  his 
death,  and  of  the  sums  of  money  that  were  necessarily 
paid   and  expended  by  Plaintiff,    Henry  Marquis  of 
Lansdawne,  in  repairing  said  Mansion-houses  in  conse- 
quence of  said  dilapidations;  and  that  an  account  might 
in  Uke  manner  be  taken  of  the  Arrears  of  Interest  due 
upon  said  Mortgages  up  to  the  day  of  the  death  of  the 
said  Henry  Marquis  of  Lansdowne,  and  of  all  the  sums 
of  money  paid  by  Plaintiff,  Henry  Marquis  of  Lans^ 
downe,  in  discharge  of  said  arrears :  And  that  said  De- 
fendants may  be  decreed  to  pay  what  should  be  found 
due  upon  taking  the  aforesaid  accounts;  and  that  in 
case  said  Defendants  shall  not  admit  Assets  of  said 
Jokm  Henry  tfarquis  of  Lansdowne  sufficiwt  to  answer 
ivhat  shall  be  found  due  from  his  Estate  in  respect  of 
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the  matters  aforesaid,  then  that  an  account  may  be 
taken  of  all  the  personal  Estate  and   Effects  of  said 
Joku  Henry  Marquis  of  Lansdowne  received  by  her,  or 
by  her  order,  or  for  her  use,  or  which  without  her  wilful 
default  might  have  been  so  received ;  and  that  the  same 
nay  be  applied  in  a  due  course  of  administration;  and 
thst  thereout  the  several  sums  which  shall  be  found  due 
upon  taking  the  account  aforesaid,  may  be  paid ;  and 
tint  what  should  be  found  due  in  respect  of  said  Repairs, 
sad  Interest  of  Mortgages,  might  be  paid  to  Plaintiff, 
Ibiyy  Marquis  of  Lansdowne]  and  that  what  shall  be 
found  due  in  respect  of  said  Timber  and  other  Trees, 
mig^t  be  paid  into  Court,  and  be  laid  out  for  the  benefit 
of  the  Plaintiffs,  Henri/  Marquis  of  Lansdowne,  and 
William  Thomas  Petty  (commonly  called  Earl  of  Wy- 
cmbt),  according  to   their  interests  therein:  and  that 
tn  account  might  also  be  taken  of  all  sums  of  money 
received  by  said  Defendant,  or  by  her  order,  or  for  her 
Wy  in  respect  of  the  sale  of  any  of  said  Timber  or  other 
"HeeB;  and  that  she  may  be  decreed  personally  to  pay 
into  Court  what  shall  be  found  due  from  her,  upon 
taking  that  account,  and  that  same  may  in  like  manner 
be  laid  out  for  the  benefit  of  the  Plaintiffs,  Henry  Mar- 
quis of  Lansdowne  and   William  Thomas  Petty  (com- 
monly called  Earl  of  Wycombe) :  and  that  proper  direc- 
tions may  be  given  for  the  sale  of  said  Timber  and 
other  Trees  so  cut  down  as  aforesaid,  and  then  lying 
on  the  ground ;  and  for  the  disposal  of  the  monies  to 
arise  from  the  sale  thereof. 
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To  this  Bill  the  Defendant  put  in  the  following 
Demurrer; 

"  Defendant  by  Protestation,  &c.  to  so  much  and 
such  part  of  said  Bill  as  seeks  any  discov^  firom  or 
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against  this  Defendant,  whether  John  Henry  late  Mar* 
quis  of  Lafisdowne  did-  not  at  different  times  since  the 
death  of  his  Father,  (that  is  to  say,)  during  the  winters 
of  the  years  1805,  1806,  1807,  1808,  or  any,  and  which 
of  them,  or  when  in  particular,  cut  down,  or  cause  to  be 
cut  down,  large,  and  what,  quantities  of  Timber  Trees 
and  other,  and  what,  ornamental  trees  standing  and 
growing  near  the  capital  Mansion-house  at   Bowood 
in  said  Bill  mentioned ;  and  whether  he  did  not  also 
cut  down  divers,  and  what,  young  trees  and  saplings 
which  had  been  planted  before  the  death  of  WilUam 
late  Marquis  qf  Lansdowne,  and  were  growing  for  Tim- 
ber upon  Lands  in  said  Bill  mentioned,  or  how  other- 
wise; and  whether  he  did  not  sell  and  dispose  of  large, 
and  what,  part  thereof  for  large  and  what,  sums  of  money ; 
and  whether  same  were  not  received  by  him,  or  by  his 
orders,  or  for  his  use ;    and  whether  particularly  he 
did  not  cut  down,  or  cause  to  be  cut  down,  after  the 
death  of  said   William  Marquis  of  Lansdoume,  a  large 
Avenue  of  Elm  and  Ash  Trees  leading  towards  and  up 
to  said  Mansion-house  at  Bowood,  on  the  North-east 
front  thereof,  and  all  or  any,  and  which,  of  the  Trees  on 
the  Pleasure  Ground  and  Lawn  thereto  belonging,  or 
otherwise;  and  whether  he  did  not  also,  since  the  death 
of  said  William  late  Marquis  of  Lansdowne,  and  when, 
cut  down,  or  whether  he  did  not  cause  to  be  cut  down, 
divers,  and  what.  Oak,  Ash,  and  other  and  what.  Tellers 
and  Saplings   standing  and  growing  upon  some  and 
what  parts  of  said  premises;  and  whether  the  same,  or 
some,  and  which  of  them,  were  not  standing,  and  growing 
for  Timber;  and  whether  same  were  not  in  a  thriving 
and  improving  condition;  and  whether  they  would  not 
have  been  good  Timber  Trees  if  they  had  been  per- 
mitted to  stand  and  grow ;  and  whether  same,  or  some 
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«nd  which  of  them,  were  not  so  small  as  not  to  be  mea- 
sured as  Timber,   according  to  the  usage  of  Timber- 
merchants,  or  how  otherwise;  and  whether,  after  the 
Issuing  and  Service  of  the  Injunction  in  said  Bill  men- 
tioDed,  and  whether  said  John  Henry  Marquis  of  Lans' 
(kwne  did  not  cut  down,  or  cause  to  be  cut  down,  divei*s 
other  and  what  Trees,  which  were  standing  and  growing 
on  the  Pleasure  Grounds  adjoining  to  said  Mansion- 
hoiue  at  Boivood;  and  whether  same  had   not  been 
planted  and  carefully  preserved   for  Ornament  before 
tlie  death  of-said  William  late  Marquis  q/*  Ijansdovme: 
ud  whethf^  same  were  not  within  view  of  said  Man- 
aon-house,  or  whether  they  were  not  in  the  immediate 
▼idnity  thereof,  or  how  otherwise ;  and  whether  same 
weie  not  in  a  growing  and  thriving  state ;  and  whether 
said  JoJbi  Henry  Marquis  of  Lansdowne  did  not  cause  some, 
and  what  part,  of  said  last-mentioned  Trees  to  be  sold ; 
and  whether  the  money  produced  by  the  Sale  thereof 
was  not  received  by  said  John  Henry  Marquis  of  Lam* 
iownt,  or  by  his  orders,  or  for  his  use;  or  whether 
same  hath  not,  since  his  death,  been  received  by  De- 
fendant, or  by  her  orders,  or  for  her  use;  and  whether 
said  John  Henry  Marquis  of  Lansdowne  ever,  and  when 
daring  his  life,  repaired,  or  kept  in  repair,  the  Mansion- 
liouse  in  said  Bill  called   I^ansdowne   House,  or  said 
Blansion-house  at  Bowood,  or  either,  or  which  of  them, 
er  any  and  which  of  the  Buildings  belonging  to  said 
Mansion-houses,  or  either  and  which  of  them;  and  whe- 
dier  he  did  not  suffer  same  to  become  very  much  out 
of  repair :  And  also,  as  to  so  much  of  said  Bill  as  prays 
Aat  an  account  may  be  taken,  by  and  under  the  direc- 
tion of  the  Court,  of  all  the  Ornamental  Trees  in  said 
Bill  alleged  to    have  been  improperly  cut  down  by 
Baid   John  Henry  Marquis  of  Lansdowne,  or  by  his 
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orders,  between  the  issuing  of  said  Injunction  and  the 
death  of  said  John  Henry  Marquis  of  Lansdowne;  and 
that  the  value  of  such  part  thereof  as  was  sold  by  said 
John  Henry  Marquis  of  Lansdoume  may  be  ascer* 
tained;  or  that  an  account  may  be  taken  of  the  monies 
which  were  received  by  him,  or  by  his  orders,  or  for 
his  iise»  in  respect  thereof;  and  that  an  account  may  in 
like  manner  be  taken  of  the  dilapidations  in  Bill  al* 
leged  to  have  been  permitted  b^  said  John  Henry 
Marquis  of  Lansdowne,  in  and  about  said  Mansion- 
houses  and  Buildings  at  the  time  of  his  dearth;  and  that 
this  Defendant  may  be  decreed  to  pay  wlfftt  shall  be 
found  due  upon  taking  the  aforesaid  Accounts:  And 
that,  in  case  this  Defendant  shall  not  admit  Assets  of 
said  John  Henry  Marquis  of'  Lansdowne  sufficient  to 
answer  what  shall  be  found  due  from  his  Estate  in 
respect  of  the  matters  aforesaid,  then  that  an  account 
may  be  taken  of  all  the  personal  Estate  and  Effects  of 
said  John  Henry  Marquis  of  Lansdowne  received  by 
this  Defendant,  or  by  her  order,  or  for  her  use,  or  which, 
without  her  wilful  default,  might  have  been  so  received ; 
and  that  same  may  be  appUed  in  a  due  course  of  admi- 
nistration; and  that  thereout  the  several  sums  which 
shall  be  found  due  upon  taking  the  Accounts  aforesaid, 
may  be  paid;  and  that  what  shall  be  found  due  in 
Irespect  of  the  Repairs  may  be  paid  to  said  Plaintiff* 
Henry  Marquis  of  Lansdowne:  and  what  shall  be  found 
due  in  respect  of  said  Timber  and  other  Trees,  may  be 
paid  into  this  Honourable  Court,  and  be  laid  out  foe 
the  benefit  of  said  Plaintiff,  Henry  Marquis  of  Lans^ 
downe,  and  William  Thomas  Petty,  conmionly  called 
Earl  of  Wycombe,  according  to  their  Interest  therein; 
and  that  an  account  may  also  be  taken  of  all  sums  of 
money  received  by  this  Defendant,  or  by  her  order«  or 
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for  her  use,  in  respect  of  the  Sale  of  any  of  said  Timber 
or  other  Trees;  and  that  she  may  be  decreed  personally 
to  pay  into  this  Court  what  shall  be  found  due  from 
hierttpon  taking  that  account;  and  that  same  may  in 
like  manner  be  laid  out  for  the  benefit  of  said  Plain- 
tifis,  Henry  Marquis  of  Latisdowne  and  William  Thomas 
Rftjf,  commonly  called  Earl  of  Wycombe — Doth  De- 
mur, and  for  cause  of  Demurrer,  Showeth,  That  said 
HaantifTs  have  not  by  their  said  Bill  made  such  a  Case 
is  entitles  them,  in  a  Court  of  Equity,  to  any  discovery 
or  relief  from  or  against  this  Defendant  touching  said 
nuittersy  or  any  of  them :  Wherefore,  and  for  divers 
good  causes  of  Demurrer  appearing  in  said  Bill,  De- 
feodant  doth  demur  to  such  part  of  said  Bill  as  afore- 
said; and  Defendant  prays  the  Judgment  of  this  Court, 
i^ietfaer  she   shall  be  compelled  to  make  any  other 
Ottw^  to  such  part  of  said  Bill  as  is  so  demurred 
antOt" 
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An  Answer  to  other  parts  of  the  Bill  accompanied  the 
Demurrer. 


Mr;  Leach,  and  Mr.  Heald,  for  the  Demurrer  :-— 

The  principal   queltion   raised  by  the   Demurrer  to 

this  Supplemental  Bill,  is.  Whether  the  Representatives 

of  the  late  Marquis  of  Lansdowne  are  bound  to  make 

good,  out  of  his  Assets,  the  claims  made  by  the  Plain- 

tzflls  in  respect  of  Equitable  Waste  committed  by  the 

Marquis  in  his  life-time,  subsequent  to  the  issuing  of 

an  Injunction  to  restrain  him  from  committing  such 

Waste? 


It  is  a  Rule  at  Law  and  in  Equity,  that  a  personal 
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wrong  dies  with  the  party.  In  Jesus  Coll.  v.  Bloom  (a). 
Lord  Hardwicke  was  of  opinion,  he  ought  not  to  enter- 
tain a  Bill  for  a  satisfaction  for  Waste  after  the  Estate 
of  the  Tenant  that  cut  down  Timber  was  determined 
by  Assignment,  or  otherwise;  and  he  expressly  states, 
that  an  account  in  respect  of  Waste  is  only  given  Yfhesa 
a  Bill  is  filed  for  an  Injunction,  and  Waste  has  already 
been  committed.  The  Relief  given  in  Pultenty  ▼• 
Warren  (b),  was  grounded  on  the  particular  circum- 
stances of  that  case;  and  the  Lord  Chancellor (c) 
there  recognizes  the  doctrine  of  Lord  Hardwicke,  that 
a  Bill  does  not  lie  for  an  account  of  Waste,  where 
there  is  not  a  ground  for  an  Injunction  to  restrain 
Waste  (d). 


The  Dilapidations  of  Lansdowne  House  cannot  be 
the  subject  of  an  Account  after  the  death  of  the  Mar- 
quis. The  case  of  an  Incumbent  is  an  excepted  case. 
In  Lord  Castlemain  v.  Lord  Craven  (e),  it  was  held, 
that  the  Court  never  interposes  in  cases  of  permissive 
Waste.  Another  ground  of  Demurrer  is,  that  the 
Supplemental  Bill  interrogates  to  matters  interrogated 
to  in  the  Original  Bill,  and  answered  by  the  Defendant 
to  that  Bill 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Shadwell, 
against  the  Demurrer : — 
In  Garth  v;  Cotton,  the  Judgment  in  which  case  is 
given    in    Dickeris  (f),    he    states    the    grounds    opt 


(a)  3  Atk.  26a.     See  also 
what  Lord  Hardwicke  says  in 
Smith  V.  Cooke,  3  Atk.  381. 
-  ib)  6  Ves.  73. 

(0  Lord  EldoQ. 


(d)  6  Ves.  p.  89. 

(0  aa  Vin.  Abr.  523.  S.  C. 
a  £q.  Cas.  Abr.  758*9. 

(/)  1  Dick.  p.  183.  S.  C. 
3  Atk.  751,  &  1  Ves.  534, 546. 
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whkli  he  decided  Jesus  College  v.  Bloom,  and  says, 
^  It  is  true,    that  the  general  run  of  the  cases  is 
of  Bilk  for  an  Injunction,  because  that  is  a  preven- 
tive Suit,  and  the  most  remedial  to  the  Party;  but 
that  affords  no  conclusive  argument,  that  a  Bill  for 
raeh  an  Account  cannot  be  maintained  without  pray- 
ing an  Injunction  (g).**     In  Lee  v.  Alston  (h),   relief 
was  given,  though  no  Injunction  prayed.     Supposing 
it  were  true,  that  a  Bill  will  not  he  for  an  account 
of  Waste,   unless    where    an   Injunction    is    prayed; 
yet  here,   by  the  original  Bill,   an  Account   and  an 
Injunction  was  prayed ;  and  if  the  late  Marquis  were 
ahfe,   the  Court  by  its  Decree  would  have  obliged 
Um  to  account,  not   only    for  the  Waste  committed 
previous  to  the  Injunction,  but  also  in  respect  of  the 
Waste  committed  afterwards,  in  breach  of  the  Injunc- 
tioo,  upon  the  same  principle  upon  which  the  Court 
icti  in  Tithe  Cases,  where  the  account  is  carried  on  to 
tlie  time  of  the  Decree (t).    It  would  be  monstrous  to 
sty,  that  though  a  Party  shaU  account  for  Waste  com- 
mitted before  the  Injunction,  he  shall  not  accoimt  for 
Waste  done  in  breach  of  the  Injimction.    In  Bishop 
<f  Winchester  v.  Knight  (k),  the  Chancellor  says,  '*  It 
would  be  a  reproach  to  Equity  to  say,  where  a  man 
Has  taken  my  Property,   as  my  Ore  or  Timber,  and 
dif posed  of  it  in  his  life-time,  and  dies,  that  in  this  case 
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(g)  1  Dick.  p.  ail. 

(i)  1  Bro.  C.  C.  194. 

(f)  In  some  cases,  an  Ac- 
eoQDtof  Hthes  has  been  given, 
up  to  the  time  of  the  Decree 
[a  Atk.  136.  Carleton  v, 
Brightwell,  aP.  Wms.  463]; 
in  others,  to  the  time  of  the 


Master's  Report  [2  Atk.  137]; 
and  in  another  case,  it  is  said, 
an  Account  will  be  given  ''  as 
hng  as  the  Suit  is  depending 
between  the  Parties,  Bell  r. 
Read,  3  Atk.  1. 
{k)  1  P.  Wros.  407. 
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I  must  be  without  remedy."  It  may  be  considcfred  as  a 
general  Rule,  that  where  a  Bill  would  lie  against  a 
Party  when  alive,  it  lies  against  his  Representatives 
after  his  death;  and  in  such  cases,  the  Rule  ''  Actio 
personalis  moritur  cum  persona "  does  not  apply  {t). 
From  Hambly  v.  Trott  (m),  it  is  clear,  that  in  a  case  oi 
legal  Waste  the  Representatives  are  liable,  and  the 
Maxim  alluded  to  does  not  avail;  and  in  analogy  to 
the  doctrine  at  Law,  a  Court  of  Equity  will  make  the 
Representatives  account  for  equitable  Waste,  there  being 
no  remedv  at  Law. 


As  to  the  objection  that  the  Supplemental  Bill  con- 
tains Interrogatories  as  to  matters  inquired  of  by  the 
former  Bill,  and  answered,  it  must  be  admitted,  that 
these  Defendants  have  a  right  to  insist  on  grounds  of 
defence  to  the  original  Bill,  not  made  use  of  by  the  late 
Marquis;  so,  the  Plaintiffs  on  the  other  hand,  may  inr 
terrogate  as  to  matters  before  inquired  of  by  the  originid 
Bill ;  especially  where,  as  in  the  present  case,  the  De- 
fendant died  so  soon  after  he  had  put  in  his  Answer, 
that  there  was  not  time  to  take  exceptions. 

With  regard  to  the  Dilapidations,  the  Court  will 
either  order  the  House  to  be  repaired,  as  in  Vane 
V.  lord  Barnafd(m),  or  give  the  Plaintiffs  a  compen- 
sation. Supposing,  however,  this  part  of  the  Bill 
cannot  be  sustained,  yet  as  the  Demurrer  extends  not 
only  to  this  part  of  the  Bill,  but  also  to  the  account  of 
Waste  committed  after  the  Injunction  granted,  if  it  is 
bad  as  to  the  latter,  it  is  bad  as  to  the  former;  for  a 


(0   See  what  Lord  Hard- 
wicke  says,  i  Dick.  315. 


(m)    3   Vern.  738.    S.  C. 
Prec.  Ch.  454. 
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Demurr^  cannot  be  good  in  part,  and  bad  in  part ;  but 
if  not  altogether  good,  it  must  be  over-ruled.  Where 
part  only  of  a  Bill  is  demurrable,  the  Demurrer  must  be 
confined  to  that  part;  and  if  too  general,  it  is  bad  (n). 

Mr.  Leach,  in  Reply: — 
This  is  a  case  involving  points  of  great  importance. 
It  would  be  to  legislate  in  a  Court  of  Equity,  if  the 
acknowledged  maxim  of  the  Law,  Actio  personalis 
moritur  cum  persona,  is  here  to  be  overturned.  Garth 
▼.  Cotton  was  a  case  of  Fraud,  and  on  that  ground 
relief  was  given.  Bishop  of  Winchester  v.  Knight  was 
a  case  as  to  Ore  dug,  which  is  a  sort  of  Trade,  and 
consideration  was  had  there,  of  the  tenure  of  the  Estate ; 
the  digging  of  the  ore,  being  by  one  who  held  cus- 
tomary lands  of  the  Bishop,  was  considered  as  a  breach 
of  Trust. 


1S15. 

Marqqis  of 

Lansdownk 

and  others, 

r. 

Marchioness 

Dowager  of 

Laksdowne. 


If  the  late  Marquis  had  been  Tenant  for  Life,  im- 
peachable for  Waste,  and  legal  Waste  had  been  com- 
mitted by  him,  no  Action  could  have  been  sustained 
against  his  Representatives,  because  there  was  no  per- 
son in  esse,  or,  at  least,  appeared,  who  had  an  Estate 
of  Inheritance:  so  here,  when  this  equitable  Waste 
was  committed,  there  was  no  Owner  of  the  Inheritance 
in  esse.  Lord  Wycambe  being  bom  since;  and  yet  it 
is  said,  as  to  this  Equitable  Waste,  the  Representatives 
of  the  Marquis  are  liable ;  though  had  it  been  a  case  of 
legal  Waste,  they  would  not  have  been  liable.  The 
doctrine  in  Hambly  and  Trott  was  not  new;  it  was 
agreeable  to  the  old  Authorities.  In  the  case  there 
puty  the  Action  against  the  Representatives  was  held 

(n)    See   as  to    this,    Ld.      Devonshire     v.    Ncwenham^ 
Redesd.  Tr.  PI.   174 ;     and     2  Sch.  &  Lcfr.  2^7- 

K4 
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to  lie.  There,  the  Waste  might*  by  Agreement,  have 
been  made  good,  but  here,  there  were  no  Parties  who 
could  affirm  the  Waste — it  was  a  wrong,  incapable  of 
being  made  right.  The  Infant  Tenant  in  Tail  was  not 
bom  when  this  Waste  was  committed,  and  yet  now  claims 
a  compensation  as  if  he  had  been  owner  of  the  Inhe- 
ritance when  the  Waste  was  committed.  It  is  said, 
we  have  admitted  that  the  Representatives  of  the  late 
Marquis  are  compellable  to  account  for  the  Waste  com* 
mitted  before  the  Injunction;  and  there  is  no  distinction 
between  the  Waste  committed  before  and  after  the 
Injunction.  I  think  not;  and  that  the  Demurrer 
might  have  been  extended  to  an  account  of  all  the 
Waste  committed  by  the  Marquis,  whether  before  or 
after  the  Injunction;  but  because  the  Demurrer  does 
not  extend  as  far  as  it  might,  it  is  not  therefore  bad  so 
far  as  it  does  extend. 


The  Vice-Chancellor  : — 
Upon  this  Demurrer,  Two  points  are  to  be  consi- 
dered: 1st.  How  the  case  stood  as  to  the  deceased 
Marquis?  2dly.  How  the  case  stands  as  to  his  Repre- 
sentatives? The  late  Marquis  was  Tenant  for  Life, 
without  Impeachment  of  Waste,  and  as  such  had  a 
right  at  Law  to  cut  Timber  on  the  Estate,  and  had  a 
property  in  the  Trees,  but  having  abused  that  Power  by 
cutting  ornamental  Trees,  and  Trees  not  ripe  for  cut- 
ting, a  Court  of  Equity  says,  he  shall  not  do  these 
things  with  impunity,  but  interposes  to  restrain  the 
legal  right;  and  Equity  not  only  restrains  him  from 
doing  further  Waste,  but  directs  an  Account  of  the 
Waste  done,  and  will  not  suffer  the  Individual  to  pocket 
the  produce  of  the  wrong,  but  directs  the  Money  pro- 
duced by  such  Waste  to  be  laid  up  for  the  benefit  pf 
those  who  succeed  to  the  Estate. 
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A  Bill  was  filed  against  the  late  Marquis,  by  Wilmot 

mod  Baring,  the  Trustees  to  preserve  Contingent  Re- 

mainders,  and  not  by  a  person  having  the  next  Estate 

of  Inheritance;  no  such  person  appearing;  but  there 

were  Contingent  Remainders,  and  the  present  Marquis, 

the  next  Tenant  for  Life,  was  entitled  to  the  Timber 

cot,  or  the  substitute  for  it.    The  late  Marquis  did  not 

demur  to  that  Bill.     Many  of  the  objections  taken  to 

this  Supplemental  Bill,  would  have  applied  to  the  Bill 

filed  against  the  late  Marquis.    They  obtained  an  In- 

junctiony  and  thereby  their  competency  to  sustain  the 

Suit  was  sanctioned ;  and  Garth  and  Cotton(n),  certainly, 

was  a  conclusive  authority  in  support  of  that  Suit.    The 

Iflgunction  would  not  have  been  granted  if  the  Trustees 

had  no  right  to  file  such  *  a  Bill.    What  is  said  in  Jesus 

CoU^  and  Bloom,  as  to  not  entertaining  a  Bill  after  the 

Eatate  of  the  Tenant  for  Life  is  determined,  applies 

only  to  cases  where  Legal  Waste  has  been  committed, 

and  where  the  Party  is  liable  at  Law  in  respect  of  the 

Waste  committed ;  but  here  it  was  Equitable  Waste,  as 

to  which,  a  Court  of  Law  gives   no  remedy.      Lord 

HarAoieke,  in  that  case,  says,  "  the  Party  ought  to  be 

sent  to  Law;''  which  shows  he  was  alluding  to  Legal 

Waste.    The  Party  had  for  such  Waste  a  remedy  under 

the  Statute  of  Marlbridge{o),  or  might  have  brought 

an  Action  of  Trover;  but  the  Court  never  sends  a  Party 

to  Law  in   cases   of   Equitable  Waste;    they  being 

ezchisively  of  Equitable  Cognizance.    As  against  the 

late  Marquis,  therefore,  a  Bill  might  have  been  filed. 


1815. 
Marquis  of 

LaN8D0WN£ 

and  others, 

V. 

Marchioness 

Dowager  of 

Lansdowitk. 


(«)  The  Judgment  in  this 
Case  is  given  in  1  Dick.  183, 
from  a  copy  of  Lord  Hard- 
wicke's  written  Argument. 


(0)  52  Henry  3.  c  «3. 
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thongh  no  Injunction  were  prayed.  This  Court  will 
not  penooit  a  Man  to  commit  Equitable  Waste,  and 
retain  the  produce  of  the  injury,  which  is  recoverable 
in  no  other  Court.  Rdief  is  given  for  the  benefit  of 
those  who  come  after.  The  case,  therefore,  of  Jems 
CoUegt  and  Eloom  is  distinguishable  from  the  present. 
In  Gmrtk  and  Cdtim,  Lord  Hardwicke,  alluding  to  his 
decision  in  that  case,  says,  "  It  affords  no  conclusive 
argumoit  that  a  Bill  for  an  Account  of  Waste  caimot 
be  maintained  without  praying  an  Injunction  {p)/*  The 
Marquis  died,  after  having  scdd,  and  converted  to  his 
use  the  Money  produced  by  his  wrongful  act;  and 
upon  general  principles,  independent  of  decision,  the 
Assets  ought  to  be  liable  to  pay  in  respect  of  his  con* 
duct,  such  Assets  having  been  augmented  by  it. 


It  has  been  urged,  that  if  the  Marquis  had  commit- 
ted legal  Waste,  and  died,  his  Representatives  would 
not  have  been  answerable,  it  being  a  maxim.  Actio  per-^ 
9ommlis  morUttr  cmm  personi,  and  that  the  same  doctrine 
applies,  by  analogy,  to  cases  of  equitable  Waste.  Let 
us  see  in  what  manner  this  maxim  has  been  interpreted 
even  at  Law.  In  Hambfy  v.  Trott  (q),  Lord  Mansfield 
says  **  when  tKe  cause  of  Action  is  Money  due,  or  a 
Contract  to  be  performed,  gain  or  acquisition  of  the 
Testator  by  the  work  and  labour,  or  property,  ofanotiier, 
or  a  Promise  of  the  Testator,  express  or  imphed ;  wheri 
these  are  the  causes  of  Action,  the  Action  survives 
against  the  Executcur.  But  where  the  Cause  of  Action 
is  a  Tort,  or  arises  ex  delicto,  supposed  to  be  fy  force, 
and  against  tie  King^s  Peace,  there  the  Action  dies,  as 
battery,  false  imprisonment,  trespass,  words,  nuisancie, 


(/>)  1  Dick.  p.  211. 


(?).Cowp.376. 
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obstnicting    lights,   diTerting   a    water-course,   escape 
against  the  Sheriff,  and  many  other  Cases  of  the  hke 
kmd.    If  it  is  a  sort  of  Injury  by  which  the  Offender 
aoquires  no  gain  to  himself  at  the  expense  of  the  suf- 
fisrer,  as  beating,  or  imprisoning  a  man,  &c.  there,  the 
penon  injured  has  only  a  reparation  for  the  delictum  in 
damages  to  be  assessed  by  a  Jury.    But  where,  besides 
die  crime.  Property  is  acquired  which  benefits  die  Tes- 
tator, there  an  Action  for  the  value  of  the  Property 
shall  sundve  against  the  Executor.    As  for  instance,  the 
Extaitar  s/ieUl  not  be  chargeable  for  the  Injury  done  by 
Us  Testator  in  cutting  down  another  man^s  Trees;  but  for 
iht  benefit  arising  to  his  Testator  for  the  value  or  sale  of 
tAt  Trees,  he  shall.    So  far  as  the  Tort  itself  goes,  an 
Encntor  shall  not  be  liable;  and  therefore  it  is,  that  all 
pdblic,  and  all  private  crimes  die  with  the  offender,  and 
the  &zecuU»r  is  not  chai^eable;  but  so  far  as  the  act 
^  the  offender  is  beneficial,    his  Assets  ought  to  be 
answerable;    and    his    Executor    therefore    shall    be 
darged." 


1815. 

Marquis  of 

Lansdowne 

and  others, 

V. 

Marchioness 

Dowager  of 

Lansdowmb. 


This  I  take  to  be  a  just  exposition  of  the  qualifica- 
tkm  under  which  the  maxim  actio  personalis  moritur 
cum  persotid  is  received  at  Law;  and  if  Equity  is  to 
decide  in  analogy  to  a  Court  of  Law,  the  question  in 
the  present  case  will  be.  Whether,  by  the  Equitable 
Waste  committed  by  the  late  Marquis,  he  derived  any 
benefit;  or,  whether  it  was  a  naked  injury,  by  which  his 
Estate  was  not  benefited  ?  It  is  clear  it  was  benefited ; 
and  as  at  Law  if  legal  Waste  be  committed,  and  the 
Party  dies,  an  Action  for  Money  had  and  received  lies 
against  his  Representative ;  so  upon  the  same  principle, 
in  cases  of  Equitable  Waste,  the  Party  must,  through 
his  Representatives,  refund  in  respect  of  the  wrong  he 
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has  done.  "  It  would,''  says  Lord  Cawper,  in  Biskop 
of  Winchester  v.  Knight  {r),  "  be  a  reproach  to  Equity 
to  say,  where  a  man  has  taken  my  Ore  or  Timber, 
and  disposed  of  it  in  his  life  time,  and  dies,  that 
in  this  case  I  must  be  without  remedy/'  It  has  been 
argued,  that  as  when  legal  Waste  is  committed,  and 
there  are  no  persons  in  being,  or  appearing,  who  could 
authorize  it,  or  bring  an  Action  in  respect  of  the  Waste, 
the  wrong  is  without  remedy;  so  here,  there  being 
no  persons  in  esse,  or  appearing,  when  the  Waste  was 
committed,  who  could  authorize  it,  a  Bill  will  not  lie 
in  respect  of  such  Waste :  but  it  signifies  not,  whether 
such  person  were  in  esse  or  not,  for  Waste  of  this  de* 
scription  could  not  be  authorized; — such  destruction 
cannot  be  authorized; — the  Court  says  it  shall  not  be 
done.  The  produce  of  the  Waste  is  laid  up  for  the 
benefit  of  the  contingent  remainder-men  (s).  To  adopt 
such  an  analogy  to  the  Law,  in  a  case  where  relief  is 
given  against  the  Law,  would  be  singular. 


Upon  these  grounds  I  think  the  Supplemental  Bill  for 
an  Account  by  the  new  Trustees,  the  Tenant  for  Life, 
and  Tenant  of  the  Inheritance,  was  properly  brought. 
The  Trustees  were  the  proper  persons  to  file  the  Bill 
against  the  late  Marquis,  and  the  present  Plaintiffs 
were  the  proper  persons  to  file  the  Supplemental  Bill, 
though  one  of  the  Plaintifis  was  not  in  esse  when  the 
first  Bill  was  filed,  inasmuch  as  the  Money  produced  by 
the  Waste  is  not  to  be  pocketed,  but  to  be  laid  up 
for  die  benefit  of  those  who  in  succession  will  take  the 
Estate. 

(r)  1  P.  Wms.  407.  Cox*8  note    1  to  Bewick   v^ 

(s)  Williams  V.    Duke    of     Whitiield,  3  P.  Wms.  s68. 
Bolton,    /nentioned   in    Mr. 
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I  think  the  Demurrer  objectionable  on  other  grounds ; 
but  I  decide  this  case  upon  the  broad  principle,  that 
wliere  Equitable  Waste  has  been  committed,  which 
never  could  have  been  authorized,  the  Court  has  Jurist- 
diction  to  make  the  Representatives^  of  the  Party  com- 
mitting such  Waste,  accountable. 

Demurrer  over-ruled. 
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£r  parte  M'WILLIAMS,  in  re  GRAHAM. 

In  this  case  considerable  expense  had  been  incurred 
I7  appointing  a  Provisional  Assignee,  and  the  Commis- 
■ioQeiB  on  taxing  the  Solicitor's  Bill  had  allowed  the 
lame. 

A  Petition  was  now  presented,  praying  a  Reference 
to  the  Master,  to  review  the  taxation  of  the  Bill,  and 
to  inquire  whether  a  Provisional  Assignment  was 
necessary. 


1  ith  November. 

Expense  of  a 
Proviiional  Js" 
signment  not  al» 
lowed,  except 
where  an  Extent 
is  apprehended. 


Sir  Samuel  RomiUy,    and    Mr.   Montagu,    for  the 
Petition. 


Mr.  Parker  against  it. 

The  Vice-Chancellor  :— ^ 
A  Provisional  Assignment  is  not  a  matter  of  course, 
but  is  proper  only  in  cases  of  necessity.    It  is  only  ne« 
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cessary  wh^ne  an  Extent  is  apprehended.  ExecutionB 
thieatened  do  not  make  such  an  assignment  necessary. 
There  must  be  a  taxation  of  this  Bill,  and  an  Inqoiiy 
whether  a  Provisional  Assignment  was  necessary. 

Note.  It  was  stated,  that  in  the  North,  it  was  very 
much  a  matter  of  course  to  have  a  Provisional  Assign- 
ment; but  the  Vice-chancellor  expressed  his  disappro- 
bation of  the  Practice. 


17th  November. 

A  Receiver 
jaoiU  not  he  ap- 
pointed  merely 
becaute  an  Exe* 
cutrix  a  poor. 


HOWARD  V.  PAPERA. 

JVlOTION,  for  a  Receiver,  on  a  Bill  filed  against  an 
Executrix  for  an  Account,  and  that  the  Executrix 
might  be  restrained  from  receiving  the  Testator's  Pro- 
perty. In  the  Affidavit  in  support  of  the  Motion,  it 
was  sworn,  that  the  Executrix,  the  Wife  of  the  de- 
ceased, had  no  property  whatever  of  her  own,  and, 
therefore,  there  was  danger  to  the  property  of  the 
Testator. 


Mr.  Roupell  for  the  Motion. 

Mr.  Parker  against  it. 

The  Vice-Chancellob  : — 

No  misapplication  or  abuse  of  Trust  is  made  out 

against  this  Executn^c,  and  it  would  be;  too  much  to 

take  the  Administration  of  this  Testator's  Property  out 

of  her  hands  merely  because  she  is  poor;  a  circumstance 
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known  to  her  Husband,  the  Testator,  when  he  appointed 
her  Executrix. 

Motion  refused  (a). 


H3 
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HoWil  RD 
PAP£aA. 


(a)   The    Reporter   has  a 
note  of  a  similar  case  before 

Gladdok  V*  Stonsmak, 
aist  March  1808. 

The  Testator  died  pos- 
Mned  of  Freehold,  Leasehold, 
ind  penonal  Property,  having 
made  bis  Will  in  1793,  ap- 
poindng  the  Defendant,  and 
bia  (the  Testator's)  Wife,  £xe- 
Gotor  and  Executrix,  and 
Truttees. 

The  Will  had  not  yet  been 
proved. 

Some  time  before  the  Tes- 
tator died,  the  Defendant  be- 
came a  Bankrupt ;  but  no  Di* 
Ti'dend  bad  been  nnade,  nor  had 
he  obtained  his  Certificate. 

Sir  Samuel  Romillv  and  Mr. 
Skodwell  moved,  under  these 
circumstances,  that  a  Receiver 
might  be    appointed   of   the 
Real  and  Personal  Property, 
and  for  an  Injunction  to  re- 
itrain  the  Defendant  from  re- 
ceiving the  Rents  and  Profits  of 
tiis  Real  and  Personal  £sUte. 


Mr.  Hart,  on  the  other  side, 
contended,  no  Receiver  ought 
to  be  appointed,  or  Injunction 
granted,  as  the  Testator  must 
have  known  this  man  was  a 
Bankrupt;  and  if  he,  notwith*- 
standing  that,  chose  to  appoint 
him  his  Executor,  he  might, 
and  the  Bankrupt  had  a  right 
to  act. 

Sir  S.Romilfy,  in  Reply:-* 
It  is  probable  this  Testator 
did  not  advert  to  the  Will  he 
had  made,  for  he  thereby  con- 
stituted his  Wife  residuary 
Legatee,  and  his  Wife  died  in 
his  life-time.  If  he  had  ad- 
verted to  his  Will,  surely  this 
would  have  been  altered. 

The  Lord  Chancellor  .•— 
Without  saying  a  Person 
known  by  a  Testator  to  be  a 
Bankrupt,  and  yet  appointed 
an  Executor  by  such  Testator, 
can  be  controlled  here  by  the 
appointment  of  a  Receiver,  in 
this  case,  it  is  clear,  that  the 
Testator  did  not  advert  to  the 
circumstance  of  this  person 
being  a  Bankrupt.  A  Re- 
ceiver nosl  certainly  be  ap- 
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PHIPPS  and  another,  v.  PILCHER. 

a3d  November. 

WUl  held  to      On  a  Bill  filed  for  a  Specific  Performance,  the  De- 

ht  well  attested^    fendant  objected,  that  a  good  Title  could  not  be  made, 

though  one  of  the  the  WiU  under  which  the  PlaintiflF  made  out  his  Title  to 

^„     '  the  Lands,  not  being  duly  attested ;  and  the  following 
nesiei  was  Exe-  j  ^  o 

cuior  in  Trust      ^^^^  ^^^^'  ^^  ^^  Order  of  the  Vice-Chancellor,  dated 
under  the  WUL    3^^^  March  1815,  sent  to  the  Court  of  Common  Pleas, 

for  the  opinion  of  the  Judges. 

*'  Israel  Claringbould  the  elder,  of  the  Parish  of 
River,  in  the  County  of  Kent,  Gentleman,  deceased, 
when  he  was  of  sound  mind,  made  his  Will,  bearing 
date  the  11th  day  of  June  1811;  and  thereby,  afler 
directing  all  his  just  debts  to  be  duly  paid  by  his  Exe- 
cutors thereinafter  named,  he  gave  and  bequeathed 
imto  his  Wife  the  use  of  his  Dwelling-house  and  Fur- 
niture, and  50  /•  a  year,  to  be  paid  unto  her  out  of  the 
rents  and  profits  of  his  real  estates,  for  her  life;  and  he 
thereby  charged,  and  made  liable  to  the  payment  thereof, 
all  and  every  his  real  Estates  and  Effects :  And  after  the 
decease  of  his  Wife,  he  gave  and  bequeathed  unto  his 
son  Israel  Claringbould,  the  use  and  occupation.  Rents 
and  Profits,  of  and  in  all  that  his  said  Dwelling-house, 

• 

pointed  of  the  Rents  and  mean  time  the  Defendant  to 
Profits  of  the  leal  and  Lease-  be  restrained  from  selling  the 
hold  Estates;  and  without  Leasehold  Estates,  and  from 
prejudice  to  an  application  by  receiving  the  Rents  and  Pro- 
the  next  of  kin  when  the  Will  fits  of  the  Freehold  and  Lease- 
is  proved,  for  a  Receiver  of  the  hold  Estates, 
personal  Estate;  and  in  the 
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and  Field  thereunto  belonging,  and  in  which  the  said 
house  was  built  and  erected,  called  or  known  by  the 
name' of  the  Five-acre  Field,  during  the  term  of  his 
natural  life:   And  after  his  decease,  then  the  said  Tes- 
tator gave,  devised,  and  bequeathed  all  the  rest,  residue, 
and  remainder  of  his  Real  Estates  and  Effects,  whatso- 
ever and  wheresoever,  both  real  and  personal,  unto  his 
Son  Rkhard,  and  Daughter  jinn,  wife  of  William  Phipps, 
to  be  divided  between  them  equally,  share  and  share 
alike,  and  to  take  as  Tenants  in  Common,  and  not  as 
joint  Tenants,  to  them,  their  Heirs,  Executors,  Ad- 
mimstrators  and  Assigns,  for  ever,  in  case  such  Re- 
Bunder  shall  not  exceed   1,000/.;  but  in  case  such 
Bemainder  should  exceed  i,ooo/.  then  the  said  Testator 
tliereby  gave  and  bequeathed  all  such  simi  as  should 
remain  over  and  above  the  said  sum  of  1,000/.  unto  the 
Children  of  his  Son  Israel,  to  be  laid  out  and  expended 
vpcAi  them,  in  such  way  as  his  Executors  should  think 
fit   And  after  stating  the  sale  by  him  to  his  son-in-law, 
the  said   William  Phipps,   of  the  two  Bog  Meadows 
adjoining  the  River,  for  the  sum  of  1 00  /. ;  and  he  having 
lodged  the  said  sum  of  100/.  into  the  hands  of  the 
said   William  Phipps,  for   the   purpose   therein  men- 
tioned; and  after  directing  the  payment  of  the  said 
lum  of  100/.  as  therein  mentioned,  the  said  Testator 
thereby   appointed  the    Plaintiffs,    John  Phipps  and 
Ihmuu    Chester,   and    the  survivor  of  them.    Execu- 
tors and.Executor  of  his  will:    And  the  said  Testator 
thereby  further  willed  and  ordained  that  his  Execu- 
tois,  or  the  survivor  of  them,  and  the  Executors  or 
Administrators  of  such  survivor,   for  and  towards  the 
pof^rmance  of  his  said  Will,  and  in  order  to  rai{>e 
money  for  the 'payment  of  his  debts,  and'  of  all  the 
several '  I^^gaciA  and  Expenses  attending  the  perfoim- 
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ance  of  the  things  therein  directed  and  ordained,  should 
and  might,  with  all  convenient  speed  after  his  decease;, 
bargsun,  sell,  and  alien  in  fee-simple,  all  his  Freehold 
Lands,  Houses,  and  Premises,  except  his  Dwelling- 
bouse,  and  the  FivC'-acre  Field  before  mentioned;  for 
the  doing,  executing,  and  perfect  finishing  whereof,  the 
said  Testator  thereby  gave  his  said  Executors,  and  the 
survivor  of  them,  and  the  Executors  or  Administratovs 
of  such  survivor,  full  power  and  absolute  authority  to 
grant,  alien,.  seU,  convey  and  assure  all  the  same  Free^ 
held  Land  and  PremiBes  to  any  person  or  persons,  and 
their  beirs,  for  ever,  in  fee-simple,  by  all  and  every  suoh 
legal  ways  and  means  in  the  law,  as  to  his  Executors, 
or  the  survivor  of  them,  or  the  Executors  and  Admi* 
nistrators  of  such  survivor,  or  his  or  their  Counsel 
should  seem  fit  or  necessary. 


"  That  the  said  Will  was  signed  and  published  by 
the  Testator,  in  the  presence  of  Henrietta  R&usseau, 
Mary  Chester,  and  Thomas  Chester,  who  signed  their 
names  thereto,  as  attesting  the  execution  thereof,  in 
the  presence  of  the  said  Testator,  and  at  his  request.    • 

"  That  Thomas  Chester,  one  of  the  subscribing  Wit* 
nesses  to  the  said  Will,  is  the  said  Thomas  Chester  who 
is  named  in  the  said  Will. 

*'  That  tjbe  said  Testator  died  without  having  altered 
or  revoked  his  said  Will,  leaving  John  Claringlnmld 
and  Israel  Claringhould  his  Heirs  in  Gavelkind,  and 
who  are  still  living,  him  surviving. 


'*  That  the  said  Plaintiffs,  John  Phipps  and  ThomoM 
Chester,  have  duly  proved  the  said  Will,  and  taken 
upon  themselves  the  Execution  of  the  Trusts  thereof. 
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**  That  the  said  Testator  was  at  the  time  of  making 
his  said  Will,  and  at  the  time  of  his  death,  seised  in 
fee^imple  of  certain  Lands  in  the  Parish  of  River  afore- 
said, not  being  part  of  the  Dwelling-house  or  Five-acre 
Field,  or  of  the  said  two  Bog  Meadows. 

"  That  the  personal  Estate  and  Effects  of  the  said 
Testator,  not  specifically  bequeathed,  were  not  sufficient 
Smt  the  payment  of  his  Debts  and  Legacies,  and  Funeral 
and  Testamentary  Expenses;  and  therefore  the  said 
Plaintiffs,  John  Phipps  and  Thomas  Chester,  in  exe- 
eiition  of  the  Trusts  of  the  said  Will,  entered  into  a 
tODtract  with  the  said  Josiah  Webb  Pilcher  for  the  sale 
Id  him  of  a  piece  of  Land,  being  part  of  the  said  Tes- 
tator's Real  Estate,  but  which  did  not  form  part  of  the 
wid  Dwelling-house,  or  Five-acre  Field,  or  the  two  Bog 
Closes:  And  the  Question  is.  Whether  the  said  Plain- 
tifi»  John  Phipps  and  I7iomas  Chester  can,  as  Devisees 
in  the  said  Will  named,  or  by  virtue  of  any  power  in 
them  by  the  said  Will  reposed,  convey  to  the  said 
Josiah  Webb  Pilcher  the  legal  Estate  and  Interest  in 
the  said  Lands  so  contracted  to  be  sold  to  him  as 
aforesaid." 

The  Case  came  on  to  be  argued;  and  the  Judges 
delivered  the  following  opinion : 


1815. 
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"  We  have  heard  this  Case  argued  by  Counsel,  and 
are  of  opinion,  That  the  PliBiintiffs,  John  Phipps  and 
Thomas  Chester,  can,  by  virtue  of  the  power  in  them 
by  the  said  Will  reposed,  convey  to  the  ssiid  Joseph 
Webb  Pilcher t  the  legal  Estate  and  Interest  in  the  said 
lands  contracted  to  be  sold  to  him,  as  stated  in  the 
Case.** 

L  1 
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Upon  the  coming  on  of  the  Cause  again  on  thin 
clay,  and  the  Certificate  of  the  Judges  stated,  the  Vice-- 
Chancellor  decreed  a  Specific  Performance,  widiout 
Costs. 


23d  November. 

Mortgagee 
of  Bankrupfe 
Estate^  allowed^ 
onMotUm^tohid 
for  the  iome^  on 
a  Sale  of  the 
mortgaged 
Estate. 


Ex  parte  MARSH  in  re  CARLILL. 

1  HIS  was  a  Petition,  by  the  Mortgagee  of  Premises, 
mortgaged  by  the  Bankrupt,  ^and  which  had  been 
ordered  to  be  sold,  for  leave  to  bid  at  such  Sale,  and 
become  the  Purchaser,  if  no  higher  bidding  should  be 
made;  the  Premises  being  situate  at  Htdl,  and  from 
the  scarcity  of  money,  no  probability  of  there  being 
many  bidders.  The  Motion  was  suppc^rted  by  Affi- 
davit. 


Mr.  Cooke,  for  the  Petition: — 
There  is  no  express  decision  that  a  Mortgagee  cannot 
purchase  the  Mortgaged  Estate  (a) ;  but  some  doubts 
having  been  expressed,  it  was  thought  prudent  to  apply 
for  the  present  Order.  In  Causes,  such  an  Order  has 
frequently  been  made,  as  was  the  case  in  the  Estate 
called  Canons,  purchased  by  your  Honor;  and  there 


(a J  The  Reporter  has  a 
short  note  of  a  Case  in  Hilary 
Term  i8o6,  iu  which  it  was 
decided,  that  under  an  Order 
in  Bankruptcy  for  the  Sale  of 
a  Mortgaged  Estate,  the  Mort- 
gagee may  become  the  Pur- 


chaser, and  come  in  under  the 
Commission  for  so  moch  of  the 
Mortgage-money  as  was  not 
raised  by  the  Sale.  See  on 
this  subject,  Webb  v.  Rookef 
fi  Sch.  &  Lefr.  673 ;  and  Gub^ 
bins  v.  Creed f  ib.  si 8* 
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seems  no  reason  why  such  i^  Application  should  not  be 
made  in  Bankruptcy. 

Mr.  Agar,  for  the  Assignees : — 
The  Lord  Chancellor  made  the  Order  for  the  Sale  of 
this  Estate.  If  your  Honor  has  Jurisdiction  to  make  the 
present  Order,  I  see  no  objection,  provided  the  Assignees 
are  consulted  on  the  Advertisements  for  Sale,  and  that 
the  Conditions  of  Sale  are  properly  prepared. 

The  Vice  Chancellor: — 
I  think  I  may  make  an  Order  of  this  description, 
though  the  Order  for  Sale   was  made  by  the  Lord' 
Chancellor^ 

Tboe  can  be  no  objection  to  this  Person  being  a 
Bidder;  it  is  for  the  Interest  of  the  Estate  that  there 
afaould  be  as  many  bidders  as  possible. 

If  there  is  any  irregularity  in  the  Advertisements  for 
Sale,  or  the  Conditions  of  Sale  are  not  properly  framed, 
the  Parties  may  apply  to  the  Commissioners  to  correct 
the  irregularity. 

Petition  granted.    The  Costs  of  the  Applicatioa 
to  be  paid  out  of  the  Estate. 
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GARSTIN  V.  ASPLIN  and  another. 
27th  November. 

Injunction  to   JONAS  ASPLIN   being   owner  and  in  possession 

restrain  Sheriff  of  a  Mansion-house  and  Land  in  Essex,  and  also  of  the 

from  executing  a  Ho^gghold  Goods,  Furniture  and  Effects  in  and  upon 
Fieri  Facias 

•  ^  ^1   r      the  said  House  and  Premises,  and  being  desirous  to 
agatnit  the  Fur*  c      r 

niture  and  Ef-     '^^  ^^  same,  and  the  Plaintiff  being  in  want  of  a  fiir- 

fects  of  the  De-  nished  House  for  his   residence,  together  with   Land 

fendant  at  Law,    thereto,    the   Plaintiff   and  Aspliri  entered    into,  and 

whichy  with  a       signed,  the  following  Agreement : 
House  and  Land, 

h'   t  th  Plr'         "  Memorandum  of  Agreement  made  the  gth  of  Sep- 

tiff  who  was  in    Member  1815,  between   Jonas  Asplin,  &c.   of  the  one 

possession^  re-     pctrt,  and  John  Bradstreet  Garstin  .of  the  other  part, 

fused.  as  follows : — ^The  said  Jonas  Asplin  agrees  to  let,  and 

the  said  John  Bradstreet  Garstin  agrees  to  take,  the 
House  and  Premises  called  Little  Wakering  Hall,  in 
the  County  of  Essex,  on  the  following  terms,  for -three 
years,  from  the  24th  of  August  last.  The  Rent  for  the 
House,  Garden,  Coach-house  and  Stable  to  be  one 
hundred  and  fifty  Pounds,  payable  half  yearly,  on  the 
24th  of  February  and  24th  of  August;  the  Landlord  to 
pay  all  taxes  and  rates  whatsoever,  except  the  window- 
tax,  which  is  to  be  paid  by  the  Tenant.  The  Rent  for 
the  Orchard  to  be  twelve  Guineas  per  annum,  payable 
as  above.  The  Rent  for  the  Organ  to  be  twelve  Pounds 
per  annum,  and  the  Organ  to  be  kept  in  the  same  state 
of  repair  it  now  is.  Such  part  of  the  Meadow  as  shall 
be  occupied  by  the  said  John  Bradstreet  Garstin,  to  be 
hurdled  off  from  the  rest,  at  his  expense;  and  the  rent 
to  be  at  the  rate  of  six  Pounds  per  acre.  A  Room  in 
the  House  to  be  always  reserved  for  the  man-servant 
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(of  the  Landlord)  and  his  wife;  accommodation  to  be 
also  reserved  for  the  Lord  of  the  Manor,  Sir  John  Tyrel, 
his  Steward,  and  a  Friend,  with  a  Bed  for  each  of  them, 
on  the  Court-day  in  Trinity-week  in  each  year.    The 
Faroiture  now  in  the  House,  and  included  in  the  Inven- 
tory hereto  annexed,  to  be  delivered  up,  in  good  order, 
ttthe  expiration  of  the  term;  the  House  to  be  kept  in 
good  repair,  and  the  outside  to  be  whitewashed  once 
m  each  year,  at  the  Tenant's  expense;  the  Grarden  to 
be  kept  in  good  order,  and  none  of  the  Trees  to  be  cut 
down  without  the  Landlord's  permission.    No  part  of 
the  PremiseB  to  be  under-let  without  the  like  permis- 
■ion.   To  all  which  both  Parties  agree.*' 

Gantin  entered  into  possession  of  the  Mansion-house 
and  Premises,  together  with  the  Household  Goods, 
I^umiture  and  Effects,  ^pursuant  to  the  terms  of  the 
Agreement,  and  continued  in  the  possession  thereof. 


1815. 
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Charks  Asplin,    Brother  of  the  Defendant,  Jona$ 
AspUn^  entered  up  a  Judgment  against  Jonas   Asplin, 
vpoQ  a  Warrant  of  Attorney,  and  obtained  a  Writ  of 
fieri  Facias  against  the  Goods  and  Chattels  of  Jonas 
Asplin^  to  levy  the  money  for  which  the  Judgment  was 
obtained,  directed  to  the  Defendant  Walford,  the  Sheriff 
of  the  County  of  Essex;  and  the  Sheriff  issued  his 
Warrant  thereon,  and  the  Household  Goods,  Furniture 
and  Effects  in  and  upon  the  Premises  were,  on  the  23d 
November  1815,  seized  and  taken  under  such  Writ  of 
Execution  and  Warrant,  as  the  Goods  and  Chattels  of 
Jonas  Asplin,  notwithstanding  the  said  Lease  or  Agree- 
ment, and  notwithstanding  Plaintiff  was  in  the  actual 
possession  of   the    Household  Goods,    Furnituie    and 
other  Effects,  under  the  said  Lease  or  Agreement,  and 
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threatened  to  sell  and  dispose  of  the  Household  Goods, 
Furniture  and  Effects. 

The  Bill  which  was  filed  against  Charks  Asplin  and 
Walford,  the  Sheriff  of  Essex,  stating  these  facts, 
prayed,  that  the  Defendants  might  be  restrained  by  In- 
junction, from  removing  or  selling  the  said  Household 
Furniture,  Goods  and  other  Effects,  or  any  part  thereof, 
during  the  remainder  of  the  said  term  so  agreed  to  be 
demised  to  the  Plaintiff. 


The  facts  stated  in  the   Bill  were  verified  by  Affi- 
davit. \ 


Mr.  Roupell  moved  for  an  Injunction,  assimilating 
this  Case,  to  Cases  of  Waste,  where  the  Court  inter- 
fered to  prevent  irreparable  mischief. 

The  Vice-Chancellob  : — 
This  is  a  legal  contract  for  a  Ready  Furnished  House, 
and  Land,  and  the  party  hasr  a  Possessory  Right. 
If  his  Possession  is  intruded  upon,  he  has  a  Remedy  at 
Law.  The  Sheriff  has  no  right  to  seize.  If  he  does 
seize,  it  may  be  very  injurious  to  the  Plaintiff,  and  it  is 
to  be  regretted ;  but  this  Court  cannot  interfere  where 
there  is  a  Legal  Remedy.  The  Right  to  take  in  Exe- 
cution is  a  Question  of  Law.  Injunctions  would  be 
applied  for  every  day,  where  Executions  were  improperly 
issued,  if  the  Court  were  to  assume  a  Jurisdiction  in 
such  Cases.  There  is  no  Instance  of  stopping  a  Pro- 
ceeding at  Law  under  such  Circumstances. 

Injunction  Refused. 
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KNATCHBULL,  Bart,  and  others  v.  GRUEBER.        8, 12, 27  Nov. 

This  was  a  BUI,  praying,  for  the  specific  performance  Specific  Per- 
of  a  Purchase  Agreement ;  and  that  if  the  Defendant  formance  of  a 
was  not  bound  to  take  a  part  of  the  purchased  Estate,  Purchase  Agree- 
csDed  Cole  Nash,  then  that  it  might  be  ascertained  how  "^  '^jf'^'!''' 
mnch  ought  to  be  allowed  the  Defendant  by  way  of  v^ ,  .  ^.  C. 
deduction  out  of  the  Purchase-money  in  respect  of  such  t^g  Estate  which 
Premises,  and  allowed  him  accordingly.  thaughverysmall 

in  proportion  to 
Tke  Plaintiffs  being  seised  in  Fee,  in  right  of  their  *^  »^ofc  of 
Wives,  6f  a  Mansion-house  and  Premises,  called  Nash  ^^^P^^^^^^f 

Court,  situated  in  Kent,  consisting  of  upwards  of  700   ...         ,  ^ 
.       '  .     ,  ,,     ,  .     r.,,         ,  ,      its  enjoyment ; 

Acres,  advertised  to  sell  the  same  m  Three  Lots,  by  ^^  ^^  Defend- 

Auction,  on  the  16th  October  1811;   but  before  any  ant^  who  was  let 

Sale,  the  Plaintiffs  agreed,  by  private  contract,  to  sell  into  Possession, 

the  Estate  to  the  Defendant  Grueber.    The  Purchase  heing  afterwards 

Agreement  signed  by  the  Parties,  was  as  follows :  turned  out  by  the 

Plaint^s, 

''Agreement  made  the  15th  October  1811,  between 
Sir  Eimafd  Knatchbull,  of  Mereham  Hatch,  Kent,  Bart, 
and  Dame  Mary  his  Wife;  Henry  Curson  of  Waters 
|«ny,  Oxfordshire,  Esquire,  and   Bridges  his  Wife; 
'George  de  Billinghurst,  of  Bulstrode-street,  Middlesex, 
Esquire,  and  Ann  his  Wife;  and  Henry  Michael  Gooldj 
of  Hawkesworth   Hall,    Yorkshire,  ^and    Eleanor  his 
IH^fe,  of  the  one  Part ;  and  Stephen  Henry  Grueber,  of 
Coleman-street,  London,  Tea-dealer,  of  the  other  Part; 
as  follows:  That  the  said  Sir  Edward  KnatchbuU  and 
other  Parties  of  the  first  Part  have  sold  by  private  Con- 
tract to  the  said  S.  H.  Grueber y  for  52,000/.  and  the 
said  S.  H.  Grueber  hath  agreed  to  purchase  for  that 
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sum  the  Fee-Simple  of  Estates  of  the  late  Mr.  Hawkins, 
advertised  to  be  sold  by  Auction  at  Feversham  on  the 
i6th  Instant,  in  Three  Lots,  including  the  Timber  lEuid 
Underwood,  free  from  all  Incumbrances,  except  the  Quit 
Rents  and  Reliefs,  the  Land  Tax,  the  existing  Lease 
of  Stone  Stile  Farm,  and  to  the  other  Incumbrances  set 
forth  in  the  printed  Particulars  of  the  Sale.  That  the 
said  Stephen  Henry  Grueber  shall  pay  Mr.  John  Hum-- 
phries,  of  14,  Clement's-inn  London,  the  Agent  of  the 
Vendors,  on  the  execution  of  this  Agreement,  as  and  by 
way  of  Deposit  the  sum  of  5,000/.  to  be  paid  to  the 
Vendors  on  the  Title  being  approved  of;  the  sum  of 
12,300/.  to  the  Vendors  on  the  1st  day  of  February 
next;  the  further  sum  of  17,300/.  to  the  Vendors  on  the 
1st  day  of  August  next;  and  the  sum  of  17400/.  being 
the  remainder  of  the  said  sum  of  52,000/.  on  th^ 
29th  day  of  September  next,  with  Interest  upon  the 
unpaid  Instalments  from  the  date  of  this  Agreement, 
until  paid,  after  the  rate  of  5/.  per  cent,  per  annum. 
That  Stephen  H.  Grueber  shall  have  immediate  posses- 
sion of  the  Mansion-house,  Gaixlens,  and  back  Orchard 
at  Naah ;  and  also  of  the  Wood  Land  and  Marsh  Land 
on  hand,  and  shall  receive  the  Rents  of  Stone  Stile 
Farm,  and  of  the  Farm  at  Nash,  and  other  parts  of  the 
Estates  which  are  let,  from  Michaelmas-day  last,  to 
which  time  all  Outgoings  shall  be  paid  by  the  Vendors ; 
but  the  said  Vendors  shall  retain  Possession  of  the 
Title  Deeds,  until  the  above  Consideration-money  and 
Interest  shall  be  fuUy  paid,  and  the  Purchase  com- 
pleted; and  in  the  mean  time  the  unpaid  part  of  the 
Consideration-money  shall  stand  chained  and  secured 
upon  the  said  Estate;  that  taking  the  Possession  and 
Receipt  of  the  Rents  shall  not  be  considered  as  an  ac- 
ceptance of  the  Title ;  but  the  said  S.  H.  Grueber  shall 
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Dotwithstajiding  have   a   good   and   marketable   Title  1813. 

made  out  to  him..  That  the  Vendors  shall,  at  their 
expense,  forthwith  furnish  to  the  said  S.  H.  Grueber,  Knatchbull, 
rZtmct  of  the  Title  to  the  said  Estates,  and  make  ^- 

Oil  a  good  and  marketable  Title  to  the  same,  free  from      Grusber^ 
lacmabrances  as  aforesaid;  and  this  Agreement  shall, 
on  or  before  the  ist  day  of  February  next,  be  carried 
mto  execution  by  such  Conveyances  and  Assursmces  as 
aball  be  advised  by  and  on  behalf  of  the  said  S.  H. 
Gndfcr,  and  such  part  of  the  Purchase-money  as  shall 
remain  unpaid  shall  be  secured,  according  to  the  Intent 
of  this  Agreement,  in  such  manner  as  shall  be  advised 
tnd  approved  by  Charles  Butler,  of  Lincoln's-inn,  on 
the  part  of  the  said  Vendors,  and  by  George  Cooke,  of 
the  Temple,  on  the  part  of  the  said  S.  H.  Grueber: 
That  the  expenses  of  all  Fines  and  Recoveries,  if  any 
aecessary,  and  the  making  out  the  Title,  and  such  other 
expenses  as  a^  usually  paid  by  the  Vendors  upon  Sale 
by  private  Contract,  shall  be  borne  by  the  Vendors ; 
^  the  Expenses  of  the  Conveyances,  and  of  such  other 
Deeds  as  shall  be  deemed  necessary  for  securing  the 
Kyment  of  the  said  Instalments,  shall  foe  borne  by  the 
said  S.  H.  Grueber.    That  the  said  S.  H.  Grueber  shall, 
if  he  thinks  proper,  have  the  Furniture  and  Fixtures  in 
aod  about  the  Mansion-house,   upon  paying  for  the 
eame,  according  to  valuation  in  the  usual  way,  other- 
wise the  said  Furniture  and  Fixtures  shall  be  forthwith 
ramofed  from  the  said  Premises :  That  the  Sale  of  the 
afeioaid  Estates  shall  take  place  as  advertised ;  but  the 
sasia  shall  be  bought  in  on  the  part  of  the  Vendors ;  and 
if  any  part  is  sold,  such  Sale  shall  be  on  the  account, 
and  at  the  risk,  of  the  said  S.  IL  Grueber,  as  well  in 
raspect  of  the  said  Auction  Duty  (if  any  shall  be  incur- 
rtd\  as  in  all  other  respects,  except  with  regard  to  the 
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Kkatchbull, 
Bart.     . 

V, 

Oeubbsr. 


Expenses  already  incurred  by  advertising,  by  Catalogues^ 
and  for  the  Commission  of  the  Auctioneer ;  and  if  by 
any  accident  or  oversight  the  Auction  Duty  for  what  i» 
bought  in  shall  become  payable,  it  shall  be  referred  to 
two  Persons,  one  to  be  chosen  by  the  Vendors,  and  the 
other  by  the  said  S.  H.  Cmieber,  to  consider  and  decide 
by  whom  the  said  Auction  Duty  shall  be  borne,  whether 
by  the  Vendors  or  the  said  S.  H.  Grueber ;  and  in  case 
they  differ,  the  said  Arbitrators  shall  choose  an  Umpire, 
whose  decision  shall  be  final.    And  that  upon  the  ddi- 
vering  up  of  Nash  Farm  by  the  present  Occupier,  who 
is  Tenant  at  Will,  such  part  of  the  Stock  and  Crop  as 
is  usually  taken  by  Landlords,  shall  be  taken  by  the 
said  S.  H.  Gmeber,  at  a  Valuation,  according  to  the 
custom  of  the  Country.    That  if  the  said  &  H.  Grueber 
shall  neglect  or  fail  in  the  above  Agreement^  the  said 
Deposit  of  5,000/.  shall  be  forfeited,  and  the'^Vendorfr 
be  at  liberty  to  re-sell  the  said  Estate,  either  by  private 
^   Contract  or  public  Auction,  and  the  Deficiency  of  the 
aforesaid  sum  of  52,000/.  on  such  Sale  (if  any),  toge- 
ther with  all  Charges  attending  the  same,  shall  be  made 
good  by  the  said  S.  H.  Grueber.    That  in  case  the  said 
S.  H*  Grueber  shall  sell  either  of  the  said  Lots  at  the 
present  Auction,  the  Auctioneer's  Commission  on  such 
Lot  or  Lots  shall  be  paid  by  him,  the  said  Stephen 
Henry  Grueber,  and  in  that  case,  the  said  Vendors 
hereby  agree  to  convey  such  Lot  or  Lots  to  the  said 
Stephen  Henry  Grueber,  or  the  Purchaser  or  Purchasers, 
on  Payment  to  the  Parties  of  the  first  part  of  the  Sum 
or  Sums  of  Money  for  which  the  same  shall  be  so  sold« 
in  Payment  pro  tanto  of  the  aforesaid   Instalments. 
That  the  said  Vendors  shall  join  in  all  such  Notices  to 
quit,  or  to  repair,  as  shall  be  required  by  the   said 
.Stephen  Henry  Grueber  to  be  given  to  the  Tenants  of 
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Uie  Mud  Estate:  As  Witness  the  Hands  of  the  above-  1815. 

named  Parties,  the  day  and  year  first  above  written/' 

Knatchbull, 

MM  Rttrf 

The  purchased  Estates  were  afterwards,  in  pursuance 
rfthe  Agreement,  put  up  to  Sale  in  Three  Lote :-the  q^^^ 
iai  Lot  comprised  the  Mansion-house,  called  Nash 
Cwrtf  with  314  Acres;  the  second  Lot  comprised  the 
Ibnor  Farm,  called  Stone  Stile  Farm,  and  sundry 
Woods,  containing  in  the  whole,  307  Acres ;  the  third 
Lotoonsistedof  95  Acres  of  Meadow  Land.  34,000 /.was 
liid  for  Lot  1,  but  the  Defendant  bought  it  in.  Lot  2 
Wtt  sold  to  James  Wildman  for  10,550/.  the  Timber 
and  Underwood  to  be  taken  at  a  Valuation,  and  was 
tfterwards  valued  at  1,350/.  There  was  a  Bidding  of 
7j600/.  for  Lot  3,  but  that  also  was  bought  in  by  the 
Befeodant. 

On  the  18th  October  1811,  the  Defendant  paid  to 
the  Agent  of  the  Plaintiffs  a  Deposit  of  5,000/.  and 
immediately,  by  the  authority  of  KnatckbuU,  entered 
into  the  Possession  of  the  Mansion-house  and  Gardens, 
bnt  not  by  way  of  Residence. 

After  several  Applications  on  the  part  of  the  Defend- 
ant, some  of  the  Abstracts  of  Title  were  detivered  to  him 
on  the  26th  December  1811 ;  the  remaining  Abstracts 
were  not  sent  to  the  Defendant  until  the  24th  April  1812. 
Previous  to  this  time,  Grueber  caused  Notices  to  quit  to 
be  signed  by  Sir  Edward  Knatchbull,  to  be  served  on 
the  different  Tenants  of  the  Premises  comprised  in  Lots 
1  and  3,  it  being  doubtful  whether  they  had  been  served 
with  proper  Notices. 

Some  delay  took  place  in  obtaining  Opinions  upon 
the  Abstracts,  and  an  Opinion  jBiras  given  on  the  15th 
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KvATCHBULIiy 

Bart. 

V- 

GftUBBKE. 


May  1812,  that  there  was  not  a  good  Title  to  Cok 
Nash,  a  part  of  the  Estate,  consisting  of  not  quite  12 
Acres,  unless  certain  queries  and  observations  were 
satisfactorily  answered.  The  Agent  for  the  Plaintiffs 
endeavoured  to  obviate  the  objections  to  the  Title,  but 
his  answers  were  not  considered  as  satisfactory;  and  on 
the  13th  June  181 2,  he  wrote  to  the  Defendant's  Agents, 
saying,  he  was  unable  to  throw  any  f\irther  light  on  the 
Title. 


On  the  2gth  July  1812,  after  a  consultation  between 
Mr.  Butler  and  Mr.  Cooke,  one  of  the  Plaintiffs  caused 
a  Letter  to  be  written  to  the  Defendant,  saying,  "  We 
^have  had  a  Consultation  at  Mr.  Butler's  Chambers  this 
morning,  and  both  he  and  Mr.  Cooke,  are  decidedly 
of  opinion,  that  the  Title  to  Cole  Nash  is  irremediably 
bad,  or  at  least,  it  is  absolutely  bad,  unless  further 
inquiries  are  made,  and  the  result  of  these  inquiries 
should  turn  out  favourable.  The  parties  think  it  would 
be  extremely  imprudent,  as  well  as  a  useless  loss  of 
time,  to  institute  any  further  inquiry,  and  propose,  with 
a  view  to  the  speedy  completion  of  the  purchase,  that 
they  should  either  indemnify  you,  or  take  Cole  Neish 
back  at  a  fair  Valuation,  or  relieve  you  altogether  from 
the  Purchase,  which  ever  of  these  proposals  is  most 
acceptable  to  you."  In  consequence  of  this  Letter,  it 
was  proposed,  on  the  part  of  the  Defendant,  that  pend- 
ing  inquiries,  as  to  Cole  Nash,  Wildman's  Purchase  of 
Lot  2,  should  be  suspended  for  twelve  months ;  and  if 
the  Title  was  not  cleared  within  that  time,  to  take  the 
Title  upon  absolute  Covenants.  The  Plaintiffs  deterr 
mined,  that  the  Purchase  of  Lot  2,  should  stand  still, 
till  a  final  Determination  was  made  by  the  Defendant, 
whether  he  would  take  the  Estate.     The  Pefen4apt 
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afterwards,  by  a  Letter  of  his  Agents,  dated  the  7th  1815. 

August  1812,  stated  he  had  no  objection  to  Wildman^s     """      ^ 
Porchase  proceeding,  without  prejudice  to  the  Title  of  Knatchbull, 
dift  other  parts  of  the  Estate,  and  consented  to  his  De- 
posit of  6,000/.  being  appropriated  in  any  way  that      Gruiber. 
ndted  the  convenience  of  the  Plaintiffs;  and  that  he  was 
willing  to  advance  part  of  his  Purchase-money;  and 
VIS  desirous  of  completing  the  Purchase ;  and  that,  if 
after  diligent  inquiries  had  been  made,  in  order  to  per- 
fect the  Title,  the  result  should  not  be  favourable,  he 
voqU  then  be  willing  to  take  such  Title  to  Cole  Naih 
as  tlie  Proprietors  would  be  able  to  give  him,  upon 
baling  absolute  Covenants  and  a  Compensation.    Lot  2 
was  sftcrwaids  conveyed  to  Wildman  in  Fee,  and  the 
Plaiiitxb  received  the  Purchase-money.    On  the  loth 
August  1812,  Humphries,  the  Plaintiffs'  Agent,  wrote 
to  the  Defendant's  Agents,  mentioning  some  further 
inquiries  as  to  the  Title  of  a  Mr.  Tappenden,  of  Fever- 
tkem,  and  enclosing  his  Letter;  and  on  the  igth  August 
1812,  he  again  wrote  to  the  Defendant's  Agents,  urging 
the  completion  of  the  Purchase. 

On  the  26th  September  1812,  the  Defendant's  Agents, 
hj  a  Letter  to  Humphries  of  that  date,  observed,  that 
Defendant  ''  expects  the  Vendor  to  make  him  out  a 
good  Title,  and  upon  this  being  done  he  is  ready  to 
complete  his  Purchase." 

On  the  6th  of  Oetober  1812,  Humphries  wrote  to  the 
Difendant's  Agents,  saying,  that  he  had  been  directed. 
to  tender  Mr.  Grueber  his  Deposit,  with  Interest,  and 
to  demand  from  him  that  part  of  the  Estate  of  which 
he  was  in  possession,  and  that  he  should  attend  at 
Giwirr'E  house  for  that  purpose.     The  Tender  was 
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1815.  accordingly  made,  but  Grueber  refused  to  accept  the 

Money. 
Knatchbull, 

^  '  On  the  1 2th  of  October  1812,  one  Ration  was  directed 

GausBER.      by  the  Vendors,  who  gave  him  a  written  indemnity,  to 

drive  Grueber's  Live  Stock  off  the  Premises  into  the 
Farm  Yard,  lock  the  Gates,  and  turn  him  out  of  pos- 
session of  Nash  Court  Farm.    This  Stock  and  the  Crop,, 
on  the  ftdth  of  the  Contract  being  completed,  had  been, 
from  necessity,  purchased  by  Grueber  in  July  1812^ 
of  Ration,  who  occupied  the  Farm  called  Nash  Court 
Farm,  comprising  the  greater  part  of  Lot  1,  for  5,500/. 
and,  as  it  appeared,  with  the  privity  of  Sir  £.  KnatchbuU^ 
Ration  was  only  a  Tenant  at  Will,  and  had  notice  to 
quit  at  Michaelmas  1812.    Orders  also  were  given  to 
the  Tenants  who  rented  part  of  Lots  1  and  3,  not  to  pay 
their  Rents  to  the  Defendant. 

On  the  14th  of  October,  an  Interview  took  place 
between  the  Plaintiffs  and  Defendant's  Agents;  and  a 
proposal  was  made  by  the  Defendant's  Agent,  that  if  on 
the  25th  March  1813,  the  Title  was  not  cleared  up, 
there  should  be  a  Reference  to  Mr.  Butler  and  Mr. 
Cooke,  upon  what  Indemnity  or  Compensation  Grueber 
should  take  the  twelve  acres,  if  he  determined  to  take 
them;  and  if  he  wished  to  decline  his  Purchase  altoge- 
ther by  reason  of  the  twelve  acres,  it  should  be  referred 
to  the  same  Gentlemen,  Whether  he  was  not  bound  to 
complete  the  remainder  of  his  Purchase,  the  Vendor 
taking  back  the  twelve  acres  upon  a  Compensation  ?  and 
if  the  Referees  disagreed,  an  Umpire  to  decide.  And 
it  was  agreed,  that  the  Parties  should  have  till  the  18th 
October,  1812,  to  determine  upon  such  Proposal;  and 
that  in  the  mean  time  the  Stock  should  be  driven  back  on 
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the  Premises;  and  if  such  Proposal  was  not  acceded  1815. 

to  by  that  time,  the  turn  out  to  be  considered  as  in  full 

face.    The  Stock  was  accordingly  driven  back.  ^^* 

The  Plaintiffs  would  not  agree  to  the  Proposal,  Grubber. 
mdess  the  Reference  was  to  take  place  sooner ;  and  on 
the  next  day,  the  igth,  the  Stock  was  again  driven 
oflf  the  Farm.  Some  negotiation  afterwards  took  place 
u  to  the  management  of  Nash  Court  Farm,  but  nothing 
was  agreed  upon ;  and  the  Farm,  at  a  great  loss,  remained 
tt&caltivated,  and  the  Defendant  was  obliged,  at  a  dis- 
adTantasre  to  sell  his  Stock. 

On  the  same  19th  of  October  the  Defendant  gave 
notice  to  the  Plaintiffs,  that  they  might  have  Possession 
of  the  Mansion-house  and  Gardens  (the  only  part  of  the 
Estate  left  in  the  Defendant's  possession),  whenever  they 
pleased^  and  Possession  was  accordingly  delivered  up ; 
and  the  Defendant  from  that  time  continued  altogether 
out  of  Possession  of  the  Estate,  except  a  Yard,  in  which 
wme  Stacks  were,  purchased  by  the  Defendant  of  Rutfopj. 

• 

On  the  28th  of  October  1812,  Humphries  wrote  to 
the  Defendant's  Agents,  proposing  a  Reference  imme- 
diately of  the  Matters  in  dispute ;  and  other  subsequent 
letters  were  sent  to  Grueber,  expressing  a  willingness  to 
deliver  up  the  Possession  of  the  Estate,  if  the  Defi^ndant 
would  complete  his  Contract ;  but  aftei*  a  subsequent 
'Letter  from  Grueber,  on  the  22d  of  February  1813,  all 
IVeaty  on  the  subject  was  discontinued. 

A  passage  w&s  read  from  the  Defendant's  Answer,  in 
which  he  admitted,  that  having  it  in  contemplation  to 
>iell  the  Marsh  Land  comprised  in  Lot  3^  and  part  of  the 

M 
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■KVAVCHBVLL, 

Bart. 
Grvbbxb. 
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Premises  comprised  in  Lot  i,  in  order  to  reduce  hit 
Purchase ;  and  being  desirous  at  the  same  time  of  asceN 
taining  the  value  of  other  parts  of  Lot  i,  (including 
Cok  Nash),  with  a  view  to  a  more  equal  disposition  of 
his  Property  by  Will,  he  in  the  latter  end  of  March 
1812  gave  orders  to  an  Auctioneer  to  put  up  the  same 
for  Sale ;  but  on  the  representations  of  his  Solicitor  he 
Resisted  from  the  Sale;  and  that  at  the  time  of  such 
proposed  Sale  he  had  not  obtained  an  opinion  upon  the 
Title, 


It  was  also  in  evidence,  that  as  Gruebtr  was  called 
upon  for  Taxes  in  respect  of  the  Mansion-house,  the 
Furniture  remaining  there,  he  requested  of  the  Plaintiffs 
that  the  same  might  be  removed,  or  that  the  Plainti£Bi 
would  pay  the  Taxes  if  it  remained  there ;  and  in  con- 
sequence, it  was  afterwards  sold  on  the  6th  July  l8i9« 

Witnesses  were  examined  on  the  part  of  the  Plain«> 
tiffs,  to  ascertain  the  locality  of  Cole  Nash,  and  to  show 
that  the  Possession  of  Cole  Nash,  though  a  desirable 
appendage,  was  not  essential  to  the  enjoyment  of  the 
Purchase,  Cole  Nash  being  situated  about  sixty  or 
seventy  rods  from  the  Mansion-house,  and  not  within 
the  Inclosure,  nor  forming  part  of  the  Park  or  Paddock 
which  surrounds  it,  but  detached  and  separated  from  It 
1^  the  Turnpike-road^  and  not  forming  an  objeet  of 
9iig^t  or  omamant  to  the  Mansion-house,  or  to  tlie 
FlesBLSure  Grounds  and  Walks  in  and  about  the  same^llie 
Land  being  hidden  by  Shrubberies,  and  an  Amaat  of 
Chestnut  Trees. 


idanlSy  witnesses  were  exa- 
Noih  was  essential,  Imag 
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Miriy  Bunoonded   by  other  Lands,  part  of  the  Na$h  1815. 

Ettate,  and  contained  Loam  and  Brick-Earth,  which  in 

the  hands  of  a  stranger  would  probably  occasion  a  nui-  .^^        ' 

nnoe.     Ruttan  in  his  evidence  stated,  that  he  had  ^ 

ditven  off  the  Stock  by  the  Plaintiffs  orders,  as  owners,     Qmo^MB. 

ikef  haying  given  him  notice  to  quit,  and  Grueber  then 

fltoding  in  the  situation  of  Under-tenant  to  him,  tod 

in  Older  to  enaUe  him  to  give  up  Possession  to  the 

Pkintiffs. 

Sir  Samuel   Romilfy,   Mr.   Bell,   Mr.   Roupell, 

for  the  Plaintiffs  : — 

The  Defendant  professes   a  readiness  to  complete 

Ui  Purchase  if  a  good   Title  can  be  made.      It  is- 

admitted  a  good  Title  cannot  be  made  to  Cole  Nash, 

bnt  we  contend  that  this  is  a  case  for  Compensation,  the 

endenee  showing,  that  these  twelve  acres,  which  are 

%  Tiery  inconsiderable   part    of   the    Estate,    are  not 

meutial  to  the  Purchase ;  and  supposing  them  essential, 

ths  Defendant  has,  by  his  conduct,  precluded  himself 

fiom  making  the  objection.    The  doctrine  as  to  Com- 

pc&iation»  is  laid  down  by  the  Master  of  the  Rolls  in 

Ihfer  V.  Hargrave  (a).    The  ancestors  of  the  Plaintiffs 

lived  300  years  upon  the  Estate^  without  feeling  any  in- 

ioilvemence  from  the  want  of  these  twelve  acres,  which 

were  only  purchased  in  1788,  by  the  late  owner,  Mr. 

HasMns.    It  was  the  duty  of  the  Defendant,  when  he 

fRmd  the  Title  irremediable,  to  give  up  the  Estate,  ac- 

eoiding  to  Fordyce  v.  Ford  (b).    After  the  Defendant 

ham  no  good  Title  could  be  made,  he  suffers  the  Fumi- 

t^ie  of  the  Mansion-houee  to  be  sold,  to  the  injury  of  die 

{a)  10  Vc».  507.  (P)  4  Bro.  C.  C.  494. 


M  t 
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l^l^'  Parties;  he  buys  Stock,  and  does  other  acts,  showing, 

'  that  though  no  Title  could  be  made  to  Cole  Nash,  he 

Bart       '   y^*  adheres  to  the  Purchase,  and  did  not  consider  Cole 
p,  Nash  as  essential.   It  cannot  be  seen  from  the  Mansion^ 

GauxBXR.       house,  being  sheltered  by  a  wood.    Three  months  after* 

the  Abstract  was  delivered,  he  meditated  the  Sale  of" 
Cole  Nash,  employed  an  Auctioneer  for  that  purpose^ 
and  would  have  put  it  up  to  Sale,  had  he  not  been  dis- 
suaded from  doing  so  by  his  Solicitor.     It  was  clear^ 
therefore,  he  did  not  consider  Cole  Nash  as  essential  t» 
the  enjoyment  of  his  Purchase.     He  never  affects  txm 
say,  during  the  Treaty,  it  is  essential,  but  asks  only,  i£" 
no  good  Title  can  be  made,  for  absolute  Covenants  and 
a  Compensation.     He  never  considered  Cole   Nash  as 
essential  until  he  put  in  his  Answer.    The  objection  as 
to  the  locality  of  Cole  Nash  is  obviated  by  the  wit- 
nesses, who  clearly  ascertain  its  situation.  The  Purchase 
was  originally  a  favourable  one,  as  proved  by  the  Sale, 
where  2,200/.  more  was  bid  for  the  Estate  than  what 
it  was   purchased  for;   circumstances,   perhaps,   have 
^tered  its  value,  and  occasion  his  reluctance  to  com- 
plete the  Purchase.     It  is  impossible  that  the  Plaintiffs 
can  be  put  in  the  same  situation  they  were.     If  it  is 
referred  to  the  Master  to  see  if  Cole  Nash  is  essential 
to  the  Purchase,  it  should  be  added — i^egard  being  had 
.to  the  conduct  of  the  party. 

Mr.  Hart,  Mr.  Wetherall,  Mr.  HofTte,  and 
Mr.  Garr£/^^  for  Defendant : — 
'  The  Court  will  not  enforce  this  Agreement.  This 
JBstate  was  purchased  for  the  residence  of  the  Defend- 
ant, and  not  with  a  view  to  make  a  Profit  of  it ;  and 
Cole  ^ash,  situated  as  it  is  represented  to  be,  on  the 
South  Side  of  the  Mansion-house,  and  opposite  the 
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PaA  Grate,  is  essential  to  the  enjoyment  of  the  Estate ;  ^815. 

bat  the  locality  of  Cole  Nash  is  not  clearly  ascertained. 
Suppose  it  to  be  where  it  is  stated  by  the  witnesses,  ^  ' 

opposite  the  Mansion-house ;  it  might  become  a  great  ^^ 

naisance,  if  a  Brick-kiln  were  erected  upon  it,  as  would  Gruebir* 
probably  be  the  case  from  the  brick-earth  it  contains, 
if  it  came  into  the  hands  of  a  stranger.  The  conduct 
dGrueber  cannot  be  considered  as  a  waver  of  his  ob- 
jections, he  having  all  along  asked  for  a  Tide.  Besides, 
the  Plaintiffs  have  themselves  put  an  end  to  the  Con- 
tract by  turning  the  Defendant  out  of  Possession.  This 
ii  a  conclusive  Objection  to  the  Plaintiff's  demand  of  a 
Specific  Performance. 

Sir  Samuel  Romlly,  in  Reply : — 
This  seems  to  be  one  of  those  cases,  so  very  nu- 
meioiUy  of  a  Speculation  in  the  Purchase  of  Land, 
wbich  has  failed^  and  the  Defendant,  therefore,  wishes 
to  relinquish  his  Purchase.  There  is  no  Case  where 
tlie  Court,  in  considering  what  is  essential,  or  on  the 
question  of  Compensation,  has  considered  every  pos- 
tiUe  use  to  which  the  Land  may  in  future  be  applied. 
Where  is  that  to  end  ?  In  all  Land,  for  instance,  it  is 
possible,  there  may  be  a  Coal  Mine,  which  would  prov^ 
a  nuisance.  It  is  to  be  hoped  the  Court  will  not  make 
mch  a  Precedent. 

The  Vice-Chancellor, 
After  minutely  stating  all  the  facts  of  the  Case,  pro- 
ceeded to  observe, — ^The  first  objection  to  the  prayer  of 
this  Bill  is,  that  no  Title  can  be  made  to  that  part  of 
the  Estate  called  Cole  Nash,  This  is  admitted;  and 
that  no  reference  to  the  Master  is  necessary  on  that 
point.    Degrees  of  Title,  the  probabiUty,  more  or  less, . 
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pf  any  Claimant  of  the  Estate  appearing,  are  not  con* 
sidered  in  these  cases.  In  answer  to  this  objection  of 
want  of  Title^  it  is  said,  that  Cok  Nash,  consisting  of 
not  quite  twelve  acres,  bears  so  small  a  proporticm  to 
the  rest  of  the  pmchaaed  Estate,  amounting  to  700 
acres,  that  it  is  a  case  for  compensation  ;  but  then,  it 
is  replied,  that  the  situation  and  nature  of  Cole  Nash  is 
such  as  not  to  bring  it  within  the  doctrine  as  to  Com* 
pensation ;  it  being  essential  to  the  enjoym^it  of  the 
Purchase. 


At  Law,  it  is  clear,  the  Plaintiff  could  not  enforce  ib% 
Contract;  the  Law  knows  nothing  of  Compensation; 
but  in  Equity  a  different  Rule  has  prevailed  (whe- 
ther wisely  or  not,  it  is  now  too  late  to  -consider,) 
and  the  Court  will  relieve,  where  Compensaticm  can  be 
Qi^de.  Is  this  then  a  Case  falUng  within  that  doctrine? 
Many  Witnesses  produced  (m  the  part  of  the  Pkin- 
tiffs,  long  acqi^nted  with  the  Estate,  consider  the  poa* 
session  of  CqU  Na»h  as  not  essottial  to  the  enjoyment 
of  this  Estate.  On  the  other  hand.  Witnesses  on  the 
part  of  the  Defendant  swear  that  the  possession  of  Cok 
Nash  is  essential ;  and  that  the  Land,  instead  of  being 
ornamental  te^  the  Premises,  as  it  is  at  present,  may  in 
other  hand^  become  a  Nuisanoe;  it  containing  loam 
and  brick-earth;  and  that  any  person  buying  these 
twelve  acres  with  a  view  to  profit,  might  render  them 
worth  5,000  /.  Brick-kilni^  and  a  low  of  Houses^  might 
bebuUt  on  the  Land,  which  would  prove  a  nuiaaiiee. 
Under  these  civcumstances,  the  Defendant  insiBtB  this 
is  not  a  case  for  Compensation.  There  is  no  denial 
that  Cok  Na$k  contaims  bnck-earth. 


There  is  great  di^ulty  in  applying  the  doctrine  oi 
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Oompenfiation  to  a  reluctant  Purchaser.    There  is  no  1815. 

itandard  by  which  to  ascertain  what  is  essential  to  a 

Purchaser.    The  motives  for  purchasing  Real  Property  ^  ' 

toe  vexy  different  in  different  persons.    Tastes^  opinions^  ^^ 

^fBB,  create  different  views.    Some  particularity*  some      OKtrsBIA. 

irinm*  may  hare  induced  him  to  purchase.    What  is 

Mrable  to  one  is  not  so  to  another.    One  wants  a 

Wood  for  Game — another  desires  it  only  as  a  beautiful 

object;    one  looks  only  to  Agriculture — another   dis- 

Ekes  Tithes ;  it  therefore  seems  a  little  arbitrary  to  insist 

on  a  party  taking  compensation.    Why  am  I   bound 

to  take  what  I  did  not  mean  to  buy  ?   You  say  you  will 

pre  me  compensation ;  but  who  is  to  judge  of  the  com- 

peontion  ?  Can  you  be  sure  it  is  a  compensation  ?    It 

»  a  difficult  thing  for  a  Master  to  ascertain  what  is 

tneatiai  to  ^  enjoyment  of  the  Estate,  and  what  is 

a  proper  compensation.    It  is  as  difficult  for  the  Court 

Id  decide,  it,  having  all  the  data  before  it,  it  decides,  as 

it  is  then  proper  to  do,  without  sending  it  to  the  Master. 

Are  jwk  to  look  at  the  Land  in  its  present  state,  or  to 

Consider  in  what  state  it  may  be  in  future  ?   If  the  latter, 

lome  po88ft)le  nuisance  may,  in  every  case,  be  suggested. 

In  these  cases,  I  admit,  difficulties  must  not  be  founded 

on  speculative  conjectures  of   what  may  never  take 

place;  but  in  this  case,  the  moFit  profitable  and  most 

probable  use  of  this  Land  by  a  Purchaser,  who  was 

not  the  Owner  of  this  Estate,  would  be  to  apply  it  to 

building  pixrpoees ;  it  is  a  purpose  best  adapted  to  the 

Ittad,  and  a  Purchaser  must  forego  his  interest  who 

dBd  not  80  apply  it.    The  nuisance  here  apprehended 

10  not  distant,  fenciful  atid  conjectural,   bht  strongly 

probable ;  not  merely  what  may  happen,  but  what  will 

probably  happen. 
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It  is  said,  a  Purchaser  should  communicate  his  mo* 
tives  for  purchasing ;  if  so,  the  Vendor  might  enhance 
the  price.  It  is  also  said,  that  the  Defendant's  ob- 
jection, that  these  twelve  acres  are  essential,  was  an 
after-thought.  Suppose  it  was ;  is  a  Court  of  Equity 
to  say,  no  advantage  can  be  taken  of  the  objection?. 
Though  a  Purchaser  may  not  at  first  be  aware  of  the 
essentiality  of  the  Land  to  which  no  Title  can  be  made, 
yet  if  he  afterward  finds  it  is  essential,  is  a  Court. 
of  Equity  to  say,  he  shall  not  avail  himself  of  the 
objection  ? 


It  is  then  said,  that  if  the  twelve  acres  be  essential  to 
the  enjoyment  of  this  Estate,  yet  that  the  Defendant 
must  by  his  conduct  be  considered  as  having  waved  the 
objection ;  and  Fordyce  v.  Ford  is  cited.  In  that  case, 
as  soon  as  the  Abstract  was  delivered,  the  obj^tion  ap-*:; 
peared,  and  no  further  inquiry  was  necessary,  and 
therefore  the  conduct  of  the  parties  afterwards  was  con- 
sidered as  a  waver  of  the  objection.  Lord  Eldon  ob- 
serves, upon  that  case,  in  Drewe  v.  Hanson  (c),  '*  Upon 
the  conduct  of  the  party  this  may  differ  materially  from 
Fordyce  v.  Fhrd,  In  that  Case,  only  Seven  Acres  were 
Freehold,  and  all  the  rest  Leasehold ;  but  the  Abstract 
distinctly  stated  what  was  Freehold,  and  what  was 
Leasehold.  From  the  delivery  of  the  Abstract,  it  was- 
peifectly  understood  beyond  dispute,  without  any  ground 
for  inquiry,  that  it  was  Iicasehold  unquestionably  and 
irrevocably.  The  Purchaser  receives  the  Abstract ;  treats 
upon  it  with  full  knowledge  up  to,  and  long  after,  the 
day  on  which  the  Contract  was  to  be  performed,  not 
upon  the  nature  of  the  property,  but  upon  the  Title; 


(c)  6  Vei.  670. 
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and  the  Master  of  the  Rolls  thought  there  was  a  clear  1815. 

irater.  I  doubt  extremely,  whether  that  will  turn  out 
to  be  the  case  here.  Taking  the  representation  in  the 
ooQTerBation  to  be,  that  they  beUeve  it  to  be  a  modus, 
and  supposing  the  Purchaser  could  have  been  off  the  GavEBCR. 
bargain  at  that  moment,  which  is  very  questionable, 
can  it  be  said,  from  what  passed  afterwards,  that  he  can- 
not now ;  having  contracted  under  this  representation, 
and  Ifiaming  no  more  ailerwards  than  that  they  con- 
ome  it  to  be  a  Modusl  That  is  not  like  the  repre- 
aentation  as  to  the  Leasehold  property,  but  one  re- 
({oiiing  a  reasonable  time  for  inquiry."  In  Hahey 
▼.  Gramt  (d),  the  late  Chancellor  (e),  reviewing  the 
Aathwities,  notices  Fordyce  v.  Ford,  and  adopting  the 
dodzine  in  that  Case,  and  in  Drewe  v.  Corp  (f),  and 
Drewe  v.  Hanson,  says,  that  "  where  one  Party  would 
be  foiled  at  Law,  but  the  other  may  have  the  rea- 
sonable, substantial  effect  of  his  Contract,  Compen- 
lation  shall  be  admitted ;  not,  where  the  effect  will  be 
to  put  upon  him  something  constitutionally  different 
fiom  that  for  which  he  contracted.''  And  in  Stapylton 
V.  Scoit  (g),  he  expresses  a  similar  opinion. 

The  received  doctrine  of  the  Court,  therefore,  appears 
to  be,  as  the  Master  of  the  Rolls  expresses  it,  in  Drewe  v. 
Cwp,  '*  That  where  the  Party  gets  substantially  that  for 
wbich  he  contracts,  any  small  difference  may  be  remedied 
bjr  Compensation ;  but  not  when  it  extends  to  the  whole 
Estate/'  What  is  substantially  that  for  which  a  man 
eontracts,  must  always  be  a  very  difficult  question. 

One  objection  made  by  the  Defendant  is,  as  to  the 

(rf)  13  Ves.  73,  S.C.  MS.  (/)  9  Ves.  368. 

(e)  Lord  Enkint.  {g)    13  Vea-  4^6. 
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locality  of  Cole  Nash ;  but  that  objection  appears  to  me 
untenable;  and  if  the  Defendant's  case  stood  upon  that 
objection  only,  it  would  be  very  weak ;  for  the  evidence 
clearly  fixes  the  situation  of  Cole  Nash, 

The  next  question  is.  Whether  the  Defendant  has  by 
his  conduct  precluded  himself  from  insisting  on  a  good 
Title  to  Cole  Nash  ?  It  is  said,  that  by  meditating  a 
Bale  of  Cok  Nash  he  showed  that  he  did  not  look  upon 
it  as  ess^dtial  to  the  enjoyment  of  the  Estate ;  but  the 
Defendant  by  his  Answer,  which,  as  to  this,  has  been 
read  as  Evidence,  says,  that  though  he  put  it  up  to  Sale, 
he  did  it  only  to  ascertain  its  value,  and  not  with  a  view 
of  really  selling  it.  The  ratifying  of  the  Sale  to  Wild- 
man,  purchasing  the  Stock,  and  agreeing  as  to  the 
employment  of  his  Deposit,  after  he  was  fairly  informed 
by  the  Plaintiff's  SoUcitor,  that  the  Title  to  Cole  Nash 
could  not  be  bettered  l^  further  Inquiry,  are  not  con- 
clusive circumstances  to  show  he  did  not  consider  Cole 
Nash  as  essential  to  his  purchase,  because  he  is  con- 
stantly asking  for  the  Title  to  Cole  Nash,  and  never 
appears  to  have  lost  sight  of  a  good  Title,  but  from  first 
to  last  insists  upon  i^.  The  Title  was  not,  as  in  Fordyce 
V.  Ford,  incurable,  but  might  have  been  rendered  good, 
if  certain  Inquiries  were  satisfactorily  answered;  it 
was  not  absolutely,  but  contingently,  bad.  A  man  by 
going  on  to  treat  does  nol  wave  an  Objection  he  is 
continually  insisting  upon.  If  nothing  had  been  said 
of  Cole  Nash  after  the  Title  to  it  wm  found  defective^ 
the  objection  might  have  been  consfdeied  as  waved  f 
but  here  he  is  perpetually  desiring  to  have  a  good  Title. 
This  Case,  therefore,  is  hke  Drewe  v.  Hanson,  where 
further  inquiries  being  insisted  on,  the  objection  was 
not  considered  as  waved.    A  Treaty  cannot  wave  that 
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whieh  it  treats  about.    There  is  nothing,  therefore,  in  1815. 

the  eondoct  of  the  Defendant  which  precludes  him     * 
from  insisting  on  a  Title  to  Cole  Niuh.    If  a  man  goes  ^  ' 

on  treating,  and  then  finds  a  particular  piece  of  Land  ^ 

lo  -which  no  Title- can  be  made,  is  essential  to  his  pur-      GRinmm. 
chase,  may  he  not,  notwithstanding  such  Treaty,  insist 
on  the  materiality  of  the  Land  ?  Surely,  in  Justice  and 
eomtton  Sense,  he  may. 

There  is  another  part  of  this  Case  to  which  no  satis- 
fiieloiy  Answer  has  been  given;  I  mean,  the  conduct 
of  the  Parties  in  turning  the  Defendant  out  of  Poeses- 
aoa.  Hie  Vaidors  wanting  the  Purchase-Money,  and 
the  Defendant  refusing  to  give  up  the  Estate,  but 
JMiting  on  a  good  Title,  the  Vendors  take  the  Law 
into  their  own  hands ;  they  tender  the  Deposit  of  5,000/. 
with  Interest;  insist  on  the  Mansion-house  being  de- 
livoed  up  ;  and  finally  authorize  RtUtan  (who  is  indem- 
nified) to  turn  him  out.  They  drive  Grueber  to  the 
necessity  of  selling  the  live  and  dead  Stock  he  had 
purchajsed  in  July,  for  5,500/.  on  the  faith  of  the  Con- 
tract being  performed.  It  is  said  that  this  was  done  to 
eittUe  RuttoM  to  give  up  Possession  to  the  Pbmtiffs,  but 
that  coqU  not  be;  for  the  time  when  it  was  to  be  given 
up,  Michaelmas,  was  past ;  it  wz»  not  Rutton,  but  the 
Vendors,  that  turned  him  out,  and  indemnified  Ruttat^. 
This  was  done  to  force  Grueber  to  give  up,  or  complete 
his  Contract.  They  afterward  offer  him  Possession 
again;  but  diey  were  not  to  put  him  in  and  out  of 
PoBBession  as  they  thought  proper.  Having  thus 
rescinded  the  Contract,  are  the  Vendors,  who  can  have 
no  relief  at  Law,  to  come  to  a  Court  of  Equity  to  en- 
force it !  If  this  Contract  were  enforced,  who  is  to  be 
at  the  loss  occasioned  by  the  sale  of  the  Stock,  and  the 


173 

1815. 

Knatchbull, 
Bart; 

Grubber. 


CASES    IN    CHANCERY. 

Delect  of  the  Land?  Much  of  the  benefit  which 
Grueber  looked  forward  to  in  his  Agreement,  was  de- 
stroyed by  this  conduct  in  turning  him  out.  The  Ven- 
dors themselves  put  an  end  to  the  Contract ;  nor  was 
there  any  thing  in  the  subsequent  transactions  to  re- 
vive it. 

Vendors  ought  always  to  examine  their  Title  before 
they  bring  their  Estate  to  market.  It  is  owing  to  their 
neglect,  in  this  respect,  that  so  many  Suits  are  occa- 
sioned. The  fact,  that  no  complete  Title  could  be  made 
to  Cole  Nash,  should  have  been  stated  on  the  Sale  of 
the  Estate,  and  all  this  controversy  would  ^en  have 
been  prevented. 

Bill  Dismissed,  without  Costs. 


6th  December. 

Legacy  to 
three  persons  to 
be  paid  as  soon 
as  the  Legatees 
should  arrive  in 
EDgland,  or 
claim  the  same^ 
provided  they 
should  arrive  or 
claim  the  same 


BURGESS  V.  ROBINSON  and  BURTON. 

Benjamin  burgess  died  on  the  29th  Sep-^ 

tember  181 1,  and  by  his  Will,  dated  2gth  June  181 1,  he, 
amongst  other  things,  gave  and  devised  to  the  Defendant 
Robinson  all  that  his  Freehold  Messuage  or  Tenement, 
&c.;  and  also,  all  that  his  Leasehold  Messuage,  &c.: 
To  hold  the  same  unto  Henry  Robinson,  his  Heirs, 
Executors,  Administrators  and  Assigns,  according  to 
the  nature  or  quaUty  thereof  respectively,  subject  never* 


within  three  years  after  the  Testato/s  death ;  and  if  they  should  noty  part  of 
the  amount  of  the  Legacies  to  go  over.  The  Legatee  over,  claiming  the  Legacy, 
a  Reference  directed  to  the  Master,  to  inquire  whether  the  three  persons  had 
arrived  in  England,  or  claimed  the  Legacy,  within  the  three  years. 
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theless,  and  charged  and  chargeable  to  and  with  the  1815. 

payment  of  the  Legacies  or  Sums  of  200/.  to  each  of 
his  three  Nephews  therein  named;  (that  is  to  say,) 
to  his  Nephew  George  Burgess,  the  sum  of  200/.;  to  Robinson  and 
his  Nephew  JoAn  Scott,  the  sum  of  200/.;  and  to  his  BvftToir* 
Nephew  William  Scott,  the  sum  of  200/. ;  making  toge- 
ther 600/.  the  same  to  be  paid  to  them  respectively  as 
soon  after  his  decease  as  they,  or  either  of  them,  should 
arrive  in  England,  or  claim  the  same,  provided  such 
Claims  should  be  made  within  the  first  three  years  next 
after  his  decease ;  and  if  two  only  of  his  said  Nephews 
should  arrive  in  England,  or  make  their  Claims  within 
the  times  aforesaid,  each  of  them  should  be  paid  the 
Legacy  or  Sum  of  250/.;  and  if  one  only  of  his  said 
Nephews  should  arrive  in  England,  and  make  his 
Claim  within  the  time  aforesaid,  he  should  be  paid 
400/.;  and  the  Residue  of  the  said  sum  of  600/.,  in 
either  case,  should  be  considered  and  taken  as  part  of 
the  Residue  of  his  Personal  Estate ;  and  if  neither  of 
his  said  three  Nephews  should  arrive  in  England,  or 
claim  their  Legacies  within  the  time  aforesaid,  the  sum 
of  500/.,  part  of  the  said  three  Legacies  or  Sums  so 
given  and  bequeathed  as  aforesaid,  should  sink  into  and 
be  taken  and  considered  as  part  of  his  residuary  per- 
sonal Estate.  And  the  said  Testator,  by  his  Will, 
(after  givinjg  and  bequeathing  sundry  pecuniary  and 
specific  Legacies,)  gave  and  bequeathed  all  the  rest, 
residue  and  remainder  of  his  personal  Estate  and  Effects 
whatever  and  wheresoever,  to  the  Plaintiff,  his  Wife. 

The  Defendants,  Henry  Robinson  and  Thomas  Burton, 
were  appointed  Executors  of  the  Will. 

The  Testator^s  Nephews,  George  Burgess,  John  Scott, 
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IS  15.  and   William  Scott,  went  to  Sea  as  common  Sailois 

,  some  years  previous  to  the  decease  of  Benjamin  Bur- 

gess, the  Testator,  and  did  not  appear  in  England,  or 
RcMiiKs^Nand   claim  the  Legacy. 

The  Plaintiff,  as  residuary  Legatee,  claimed  the 
500/.  but  the  Executors  refused  to  pay  it  without  the 
Indemnity  of  the  Court.  The  Plaintiff  thereupon  filed 
her  Bill  against  the  Defendants,  stating  these  facts. 
Praying,  That  the  sum  of  500/.  and  Interest,  might  be 
raised  and  paid  by  Sale  or  Mortgage  of  the  whole,  or 
a  competent  part,  of  the  Freehold  and  Leasehold  Lands 
and  Premises. 

The  Executors,  by  their  Answer,  admitted  that  no 
claim  of  the  Legacies  had  been  made ;  and  that  they 
had  advertised  for  the  Nephews,  but  none  of  them  had 
appeared. 

Mr.  Wingfield,  for  Plaintiff. 

Mr.  G.  Wilson,  {qt  Defendants. 

The  Vice-Chancellor  : — 
The  Question  is.  Whether  the  event  has  taken  place 
which  entitles  Mrs.  Burgess  to  the  500/.?  Before  a 
Decree  can  be  made  for  the  payment  of  this  residuary 
bequest,  there  must  be  a  Reference  to  the  Master,  to 
mquire  whether  these  Nephews  arrived  in  England 
^thin  three  years  alter  the  Testator's  death,  or  made 
any  claim  within  that  time.  It  appears  pretty  deariy 
by  the  Answers,  that  no  claim  was  made;  but  it  amy 
turn  out  that  they  arrived  in  England  within  the  three 
years,  though  they  have  not  appeared,  or  claimed  their 
Legacies. 
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gth  December. 

IHE  Defendant  in  this  Cause  had  appeared,  but  had      Cause  set  daum 

not  put  in  an  Answer,  and  the  usual  Process  had  issued  '^  obtain  a  De- 

to  compel  an  Answer.  ^'^^  ^^  ^°"- 

fesso,  advanced 

in  the  Paper,  on 
Mr.  Longky  moved.  That  this  Cause,  which  was  Motkm. 

set  down  in  order  to  obtain  a  Decree  Pro  Confesso, 

might  be  advanced  in  the  Paper;  and  observed,  that 

in  Bolton  v.  Glassford,  in  1813,  the  same  thing  was 

done.    In  that  Case  the  Defendant  appeared,  but  did 

not  pat  in  an  Answer,  and  the  usual  Process  issued. 

On  a  Motion  at  the  Rolb,  the  Cause  was  ordered  to  be 

adtanced  from  the  bpttom,  to  the  head,  of  the  Paper. 

An  Application  was  afterwards  made  to  the  Lord  Chan- 

ceOor  to  set  aside  the  Decree ;  and  one  of  the  grounds 

was,  that  the  Cause  had  been  improperly  advanced  in 

the  Paper;  but  the  Chancellor,  after  a  conference  with 

the  Master  of  the  Rolls,  over-ruled  the  objection  (a). 

The  Vicr-Chancellob: — 
On  the  Authority  of  the  case  cited.  You  may  take  an 
Order. 

Motion  granted. 

(#)  Mr.  BfU  and  Mr.  Shad-      vouched  for  the  correctness 
well^  who  were  in  the  Cause,      of  this  statement. 
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I5lh  December.  COTTEEN  v.  MISSING. 

ASettlemcni    JqhN  MISSING,  late  of  the   Isle  of  Man,  Esq,. 

f  ^.t*"!       "   deceased,  on  the  2d  day  of  December  1811,  made  his 
gutar  the  txoo* 

third  parts  of  aU  ^^^'  whereby,  after   giving  certain   Legacies,  he  gave 

and  every  the        ^^  ^^^'  residue  and  remainder  of  his  personal  Estate 

wholcofmjf  Pro-  and   Effects  to  Ann  Lee  Missing,  and  appointed  the 

perty^Goods^SfC.  Defendants,  Bichard  William  Missing  and  Joseph  Pad- 

belonging  to  me     j^^^  Executors  of  his  Will,  who  proved  the  same. 
t»  the  Empire  of 

and  the  East  In-  ^^  Testator  died  shortly  after  making  his  Will,  and 
dies,  lately  willed  ^^^  -^^^  ^^  Missing  him  surviving,  and  the  Plaintiflb, 
and  devised  unto  Claudius  George  Edwin  Missing,  and  Ann  Moriah  Rose 
me  by  Major  Missing,  the  Children  of  the  said  Testator  by  Ann  Lee 
John  Missing,"  Missing, 
held  to  pass  only  . 

tXDO'thirds  of  _       ,  1       ^  -rv  ,  «  ^^m      • 

such  proverty  as  month  of  December  1813,  a  Mamage  was 

then  remained^  ^^  contemplation  between  Ann   Lee  Missing  and  the 

and  did  not  eX'  Defendant,    Daniel    Lace,    Esquire,    which    Marriage 

tend  to  such  afterwards  took  place  in   the    month   of  June   1814. 

parts  of  the  pro-  Qn    the    2d    day    of    December    1813,     and    before 

^"_  ^  ^  the    said    Marriage    between   Ann    Lee   Missing    and 

vious  to  the  Set*  ^^^^^    Lace,   Ann    Lee    Missing    executed    a    Deed, 

tlement.  ^  follows: — ''Know  all  men  by  these  presents,  that 

I,   Ann  Lee  Missing,  of  the  Parish   of  Ballough,  for 

^  ^      "  divers  causes  and  valuable  considerations  to  me  here- 
ecutors  express^ 
ing  a  Consent       ^"^*^  moving,  but  chiefly  and    especially  for  and  in 

that  a  Sum  of      consideration  of  the  natural  love   and   affection,   and 

^ooL  was  proper  peculiar   regard    which    I    have    and    do    bear    unto 

to  be  given  to  the  ^jy  two    children,    namely,    Claudius    George  Edwin 

Daughter  of  de^   itfisimg    and    Ann    Moriah    Rose    Missing;    also    in 
ceased  Husband,  ^  ® ' 

held  not  to  amount  to  a  Gift  of  so  much  in  their  hands,  the  Qift  not  being 

peffeeted  and  carried  into  execution. 
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consideration  of  five  shillings  British,  to  me  in  hand 
paid,  and  for  and  in  consideration  of  the  Reservations 
and  Conditions   hereinafter    mentioned,    have   given, 
granted,    gifted,   aliened  and  settled,    and   by  these 
presents  do  give,  grant,  alien,  and  for  ever  settle,  unto 
tad  apon  my  before-named  Son  and  Daughter,  all  and 
angular  the  two-third  parts  of  all  and  every  the  whole  of 
my  property,  goods,  chattels  and  effects,  of  whatsoever 
denomination,  nature  and  description,  belonging  to  me 
in  the  Empire  of  Great  Britain,  and  in  the  East  Indies, 
Ittdy  willed   and   devised   unto   me  by  Major  John 
IBtting,  lately  in  the  parish  of  K.  K,  Michael,  deceased : 
To  have  and  to  hold  unto  my  said  Son  Claudius  George 
Edwin  Missing,  and  my  said   Daughter  Ann  Moriah 
Rose  Missing,  in  equal  and  joint  proportions,  .share  and 
share  alike,    the  said  before-named  recited  Premises, 
whether  in  landed  Property,  the  Funds,  or  Securities 
whatever,  agreeable  to  the  express  purport,  tenor,  and 
meaning  of  the  devise  made  in  my  favour  by  the  said 
Major  John  Missing,  the  Father  of  the  said  Orphans,  in 
and  by  his  said  last  Will  and  Testament,  when  each  of 
them  severally  arrives  at  the  age  of  twenty-one  years. 
And  I,  the  said  Ann  Lee  Missing,  do  hereby  fully  reserve 
to  myself  the  Profits  and  Issues  of  the  hereby  settled 
and  gifted  Premises,  for  and  during  the  time  my  said  Son 
abd  Daughter  are  severally  under  the  age  of  twenty-one 
yeais,  towards  their  education,  maintenance  and  tuition : 
And  I  do  further  direct  and  desire,  that  if  any  of  my 
before-named  Children  shall  happen  to  die  before  such 
Child  arrives  at  the  age  of  twenty-one  years,  the  sur- 
viving Child  shall  enjoy  and  be  entitled  unto  the  de- 
ceased Child's  part  or  proportion  of  the  hereby  granted 
and  gifted  Premises,  as  the  survivor's  indisputable  right 
lor  ever:      And  in  case  my  before-named   Sop  and 
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Daughter  should  both  happen  to  die  before  they  arrive 
at  the  age  of  twenty-one  years,  then  and  in  that  case, 
and  not  otherwise,  the  whole  of  the  property  hereby 
given  and  devised  shall  revert  unto  and  become  my 
own  absolute  property  for  ever,  any  thing  to  the  con- 
trary notwithstanding :  And  to  the  faithful  performance 
of  all  and  singular  the  before-written  Deed  of  Gift  and 
Settlement,  I,  the  said  Ann  Lee  Missing,  do  hereby 
firmly  bind  and  oblige  myself,  and  my  heirs,  executors, 
administrators  and  assigns,  on  the  penalty  of  1 0,000  il 
Sterling,  to  be  levied  and  paid  according  to  Law:  As 
Witness  my  Subscription  this  2d  day  of  December 
1813-" 


Daniel  Lace,  and  Ann  Lee  Lace,  heretofore  Ann  Lee 
Missing,  after  their  said  marriage,  and  on  the  3d  day  of 
May  1815,  executed  a  Deed,  wherein,  after  reciting  the 
Deed  of  the  2d  day  of  December  1813,  and  that 
Daniel  Lace  and  Ann  his  Wife,  late  Ann  Lee  Msssit^, 
had  since  intermarried,  and  that  they  were  willing  to 
have  the  matters  contained  in  the  said  Deed  carried 
into  effect :  The  said  Daniel  Lace  did  thereby,  with  the 
consent  and  approbation  of  the  said  Ann  Lee  Lace,  his 
Wife,  fully  and  absolutely  invest  and  empower  the 
Plaintiffs,  Edward  Cotteen  and  Patrick  Toumshend 
lightfoot,  to  proceed  to  the  Trust  and  Management 
of  the  goods,  chattels,  credits,  and  effects,  mentioned 
in  the  said  Deed  of  Gift  or  Settlement,  and  to  exert 
themselves,  as  soon  as  conveniently  might  be,  for  the 
recovery  of  the  said  Property,  so  that  the  same  might 
be  secured  in  the  Isle  of  Man  in  such  manner  as  the 
last-named  Plaintiff  should  think  proper,  or  in  such 
other  mode  or  manner  as  should  appear  to  the  said  last- 
named  Plaintiff  to  be  most  advantageous  to  the  parties 
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Goncemed  therein:  And  the  said  Daniel  Lace,  and  Ann 
Lace,  his  Wife,  did  thereby  fully  empower  the  said 
last-named  Plaintiff  to  make  use  of  such  legal  and 
equitable  means  as  to  them  appeared  most  eligible,  from 
time  to  time,  for  the  recovery  and  management  of  the 
said  Trust-property,  in  conformity  with  the  express 
purport,  tenor,  and  meaning  of  the  said  Deed  of  Gift 
or  Settlement. 
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Richard  Miumg  and  Joseph  Paddon  did  not,  pre- 
Tiously  to  the  executing  or  signing  of  the  Indenture 
of  the  ^  December  1813,  account  to  Ann  Lee  Missing, 
afterwards  Ann  Lee  Lace,  for  the  whole  of  the  clear 
residue  of  the  said  Testator  John  Missing^s  personal 
Efttate;  but  the  said  Richard  Missing  and  Joseph 
Paddon,  previously  to  the  said  2d  day  of  December 
1813,  paid  to  Ann  Lee  Missing,  afterwards  Ann  Lee 
Lace,  divers  sums  of  money  on  account,  or  in  respect 
of,  the  clear  residue  of  the  said  John  Missing's  personal 
Efltate;  and  which  sums  of  money  were  not  equal  in 
imoant,  or  however  did  not  exceed  in  amount,  one  third 
of  the  dear  residue  of  the  personal  Estate  belonging  to 
the  said  Testator  John  Missing,  at  the  time  of  his 
death,  after  payment  of  his  the  said  Testator  John 
Mksin^s  funeral  and  testamentary  expenses,  just  debts, 
and  legacies. 

Richard  William  Missing  and  Joseph  Paddon  duly 
accounted  for  and  paid  to  said  Ann  Lee  Lace  all 
Interest  which  accrued  due  upon,  or  in  respect  of,  the 
dear  residue  of  the  said  John  Missing's  personal  Estate, 
down  to  the  time  of  the  death  of  the  said  Ann  Lee 
JLace. 

N  8 
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1815.  The  Bill  which   was  filed  by  Edward  Coiteen  and 

Patrick    T.  Lightfoot,    and    the    Cestuis   que    Trust, 

Claudius  George  Edwin  Missing  and  Ann  Moriah  Rase 

Missing.       Missing,    Infants,    agamst    Richard   William   Missing 

and  Joseph  Paddon,  and  also  Charlotte  Missing,  stated 
the  foregoing  facts;  and  Prayed,  that  it  might  be 
declared  that  the  Plaintiffs,  Claudius  George  Edwin 
Missing,  and  Ann  Moriah  Rose  Missing,  were,  under 
and  by  virtue  of  the  Indenture  of  the  2d  December 
1813,  entitled  to  two  thirds  of  the  clear  residue  of  the 
personal  Estate  and  Effects  of  and  belonging  to  the 
fiaid  Testator,  John  Missing,  at  the  time  of  his  death, 
after  payment  of  his  the  said  Testator  John  Missin^^ 
JSebts,  and  the  Legacies  given  by  his  Will,  8cc 

Richard  William  Missing  and  Joseph  Paddon,  by 
their  Answers,  admitted  the  facts  stated  in  the  Bill; 
and  further  stated,  that  the  Defendant,  Charlotte  Misnng, 
was  one  of  the  Daughters  of  the  said  Testator;  and 
that  the  said  Testator  left  the  said  Charlotte  Missing, 
vhis  Daughter,  without  any  provision,  except  a  Legacy 
of  too/,  which  he  bequeathed  to  her  by  his  said  Will; 
and  that  after  the  death  of  the  said  Testator,  Defendants 
represented  to  the  «aid  Ann  Lee  Missing,  as  the  truth 
was,  that  the  said  Charlotte  Missing  was  in  distressed 
circumstances,  and  suggested  to  the  said  Ann  Lee 
Missing  the  propriety  of  making  some  allowance  to  the 
said  Charlotte  Missing  out  of  the  property  of  the  said 
Testator;  and  that  the  said  Ann  Lee  Missing  did  nccoidr 
ingly  consent  to  make  some  such  allowance;  and  on  or 
about  the  15th  day  of  July  1812,  she  wrote  and  signed, 
and  sent  to  Defendant,  a  letter  which  contained  the 
woids,  and  was  in  part,  to  the  purport  and  effect  following 
(that  is  to  say) :  "  As  to  the  money  to  be  allowed  to 
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Chark^ttt  (meaning  thereby  the  said  Charlotte  Missing,) 
when  yon  ascertain  what  the  Property  is,  whatever  you 
and  Mr.  Missing  (meaning  thereby  Defendant,  Bichard 
Misdng,)  think  right  that  I  should  give  her,  I  shall  abide 
by/'    And  that,  in  answer  to  that  Letter,  the  Defendant, 
J<Mpk  Paddon,  with  the  concurrence  and  consent  of  the 
other  Defendant,  informed  the  said  Ann  Lee  Missing,  that 
Defendants  thought  it  would  be  proper  for  her  to  give  the 
snm  of  500/.  to  Charlotte  Missing.    And  that  the  said 
Amn  Lee  Missn^  afterwards  wrote  and  signed,  and  sent 
to  Defendant,  Joseph  Paddon,  another  Iietter,  bearing 
date  the  isth  day  of  August  1812,  which  contained  the 
words,  and  was  in  part,  to  the  purport  and  effect  here- 
inafter mentioned  (that  is  to  say):  ''With  respect  to 
Ckarloiie,  as  you  and  Mr.  Missing  say  she  ought  to  be 
allowed  500/.,  I  will  readily  consent  to  it;  I  am  willing 
to  do  any  thing  that  is  right."    Their  Answer  further 
stated,  that  the  said  Charlotte  Missir^  had  not  imme- 
diate occasum  for  the  said  Allowance,  or  sum  of  500/.; 
and  that  the  same  was  never  actually  appropriated  to 
'her,  or  distinguished  from  the  residue  of  the  said  Tes- 
tator's Estate;  and,  except  as  aforesaid,  no  correspon- 
dence in  respect  thereof  took  place  between  the  said 
Ann  Lee  Missir^  and  the  Defendants ;  but  that  they  con- 
sidered the  said  sum  of  500/.  as  given,  or  agreed  to  be 
given,  to  the  said  Charlotte  Missing  by  the  said  Ann 
Missir^ ;  and  submitted  whether  the  said  Charlotte 
did,  or  did  not,  become  entitled  to  receive  the 
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same  as  the  Gift  of  the  said  Ann  Lee  Missing. 


Charlotte  Missing,  by  her  Answer,  insisted  she  was 
entitled  to  receive  the  sum  of  500/.  ^ndcr  the  circum- 
stances mentioned  in  the  Answer  of  the  Executors,  a.^ 
the  Gift  of  Ann  Lee  Missing,  at  the  time  of  the  date  of 


l82 


1815. 

COTTEEN 
V. 

Missing* 


CASES    IN    CHANCERY. 

the  Letter  of  the  12  th  of  August  1812;  and  that  such 
Gift  was  not  revoked,  or  made  void,  by  the  execution, 
of  the  Deed  of  the  2d  December  1813,  or  by  the  sub^ 
sequent  marriage  or  death  of  il  rait  Lee  Lace. 

Sir  Samuel  Ramilly,  and  Mr.  Barber,  for  Plaintiffs. 

Mr.  Bell,  for  Defendant,  Charlotte  Missing. 

Mr.  Hart,  and  Mr.  Perkins,  for  the  other  De- 
fendants. 

The  Vice-Chancellor: — 
Upon  this  Case,  two  Points  arise:    1.  As  to  the  Con- 
struction of  the  Deed  of  1813;  and  2.  As  to  the  claim 
of  the  Defendant,  Charlotte  Missing. 

With  respect  to  the  first  point;  the  Infant  Plaintiffs 
are  undoubtedly  entitled  to  two  thirds  of  some  Property, 
but  of  what  Property  is  the  question.  Whether  it  be 
two  thirds  of  the  Property  of  the  Testator,  after  Debts 
and  Legacies  paid,  existing  at  the  time  of  his  decease, 
or  two  thirds  of  the  Property  of  the  Testator,  which 
was  in  the  hands  of  Mrs.  Missing  at  the  time  of  the 
Settlement  made. 


Mrs.  Missing  must  certainly  have  meant  two  thirds  of 
the  Testator's  Property  in  her  hands  at  the  time  she  exe- 
cuted the  Settlement.  The  words  in  the  Settlement  are, 
"  Ail  and  singular  the  two  third  parts  of  all  and  every  the 
whole  of  my  Property,  Goods,  &c.  belonging  to  me  in  the 
Empire  of  Great  Britain  and  the  East  Indies.**  If  it 
had  stopt  there,  it  would  have  been  clear  that  the  600/. 
of  the  Property  which  she  had  given  away  and  spent. 
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vould  not  have  passed,  because  that  was  no  longer  her 
Property.    Had  it  stopt  there,  it  would  have  passed 
only  two  thirds  of  the  whole  of  her  Property  she  then 
kid,  and  not  her  ^fuondam  Property;  but  then  come  the 
words,  "  lately  willed  and  devised  unto  me  by  Major 
Join  Miising."    But  these  words  were  meant  only  to 
restrain  the  latitude  of  the  preceding  words,  not  to 
augment  the  Gift,  and  to  mark  the  particular  Property 
the  meant  to  give.    She  meant  only  to  give  out  of  her 
present  property  derived  from  her  Husband,  and  not 
what  was  spent  and  gone;  and  it  would  contradict  the 
words  of  the  Gift,  to  make  her  liable  in  a  retrospective 
account,  as  Debtor  to  her  children.    She  sat  down  at 
the  end  of  two  years  after  her  Husband's  death,  to  settle 
two  thirds  of  the   property  which  remained   of  her 
late  Husband.     She  reserves  to  herself  the  Profits  and 
Issues  of  what  she  gives,  during  the  minority  of  her 
Children,  which  shows,  that  at  the  time  of  the  Settle- 
ment she  was  looking  to  her  present,  and  not  to  her 
past.  Property;  for  what  Profits  and  Issues  could  there 
be  of  what  was  spent  and  gone.     From  every  part  of 
the  Deed  it  is  clear  she  meant  only  to  dispose  of  two 
thirds  of  the  theji  capital,  which  had  been  unapplied. 
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The  second  Question  arises  upon  the  circumstances 
stated  in  the  Answer  of  the  Executors,  and  insisted 
upon  in  the  Answer  of  Charlotte  Missing,  with  respect 
to  the  500  /. 


In  general,  to  entitle  a   Person  to  a  Gift,  it  must  be 

perfected  and  complete,  or  a  Court  of  Equity  will  not 

interfere  to  compel  a  specific  performance.     If  it  rest  //* 

Jieri,  and  is  incomplete.  Equity  will  not  interfere.     In 
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Taii  V.  Hibbert  (a\  a  Check  given  as  a  bounty  to  a 
Party,  payable  to  Bearer,  and  also  a  promissory  Note» 
were  held  not  to  be  a  sufficient  Grift,  sustainable  iiL 
Equity,  the  Donor  dying  before  they  were  paid.     Iil 
Antrobus  v.  Smith  (b),  the  Master  of  the  Rolls  says  {c)^ 
**  He  meant  a  Gift.    He  says  he  assigns  the  Property. 
But  it  was  a  Gift  not  complete.    The  Property  waa 
not  transferred  by  the  act.     Could  he  himself  have 
been  compelled  to  give  effect  to  the  Gift  by  making  an 
Assignment?    There  is  no  case  in  which  a  Party  has 
been  compelled  to  perfect  a  Gift,  which  .in  the  mode  of 
making  it  he  has  left  imperfect.    There  is  locus  pctmten" 
tm  as  long  as  it  is  incomplete."    How  is  it  at  Law  ? 
In  Taylor  v.  Lendey  (d),  a  Sum  of  Money  voluntarily 
paid  into  the  hands  of  A.  for  the  benefit  of  a  third 
person,  was  held  to  be  a  countermandable  Gift  so  IcHig 
as  it  remained  in  A.'s  hands. 


The  Letters  do  not  amount  to  a  Declaration  of  Trust* 
The  only  case  cited  to  show  that  these  Letters  amounted 
to  a  Declaration  of  Trust,  in  favour  of  Charlotte  Mis- 
sing,  is  ex  parte  Dubost  (e),  but  that  case  is  distinguish- 
able. There,  a  Letter  was  written  by  the  Testator  to 
Dubost,  in  Paris,  authorizing  him  to  purchase  in  France 
an  Annuity  of  loo/.  for  the  benefit  of  Marie  Genevieve 
Garos,  for  her  life,  and  to  draw  upon  him  for  1,500/.  on 
account  of  such  Purchase.  Dubost  purchased  the  An- 
nuity, but  the  Lady  being  married,  and  deranged,  the 
Annuity  was  purchased  in  the  name  of  the  Testator. 


(fl)  2  Vcs.  Jun.  111. 
(^)  1 2  Ves.  SI). 
(f)  Ibiti.  p.  46. 


(d)  9  East,  p.  49. 

(e)  18  Ves.  140. 


CASES    IN    CHANCERY. 


185 


Afterwards,  on  the  10th  June  1808,  the  Testator  sent  to 
JDm&os^,  at  his  desire,  a  Power  of  Attorney,  authorizing 
him  to  transfer  to  Marie  Genevieve  Garos  the  Annuity. 
The  Testator  died  in  June  1809,  and  his  death  became 
known  to  Dubost  in  NoTember  i8og,  and  in  ifi^orance 
of  such  death,  on  the  3 1st  of  October  i8og,  Dubost 
acted  upon  the  Power  of  Attorney,  and  transferred  the 
Annuity  to  Marie  Genemeve  Garos.  Upon  these  Facts 
the  Xordf  Chancellor  says,  ^*  It  is  clear  that  this  Court 
wall  not  assist  a  Volunteer:  yet,  if  the  Act  is  completed, 
though  voluntary,  the  Court  will  act  upon  it.  It  has 
beoi  decided,  that  upon  an  Agreement  to  transfer  Stock, 
this  Court  will  not  interpose:  but  if  the  party  had  de- 
clared himself  to  be  a  Trustee  of  the  Stock;  it  becomes 
the  property  of  the  Cestui  que  Trust  without  more;  and 
the  Court  will  act  upon  it."  He  further  observes, 
"  Upon  the  Documents  before  me  it  does  appear,  that, 
though  in  one  sense  this  may  be  represented  as  the  Tes- 
tator^s  personal  Estate,  yet  he  has  committed  to  Writing 
what  seems  to  me  a  sufficient  declaration,  that  he  held 
this  part  of  the  Estate  in  Trust  for  the  Annuitant  (cf)-" 
In  that  case,  the  Gift  was  complete;  in  this  it  is  not. 


1815. 

V 

COTTSEN 
MIS8INO. 


To  make  a  complete  Gift,  there  must  not  only  be  a 
cJear  intention,  but  the  intention  must  be  executed,  and 
carried  into  effect.  In  the  first  Letter  to  the  Execu- 
tors of  the  15th  July  1812,  she  says,  "  As  to  the  Money 
to  be  allowed  to  Charlotte  Missings  when  you  ascertain 
what  the  Property  is,  whatever  you  and  Mr.  Missing 
think  right  that  I  should  give  her,  I  shall  abide  by." 
The  Gift,  therefore,  was  then  inchoate,  the  quantum  of 
property  not  having  been  ascertained.     In  her  second 


(r/)  18  Ves.  p.  150. 


i86 


CASES    IN    CHANCERY. 


1815. 

COTTBBN 

V. 

Missing. 


letter  to  Paddon  of  the  I2th  August  1812,  she  says^ 
^*  With  respect  to  Charlotte,  as  you  and  Mr.  Missing 
says  she  ought  to  be  allowed  500/.  I  will  readily  con- 
sent to  it.  I  am  willing  to  do  any  thing  that  is  righf 
This  Letter  amounted  to  a  declaration  of  the  propriety 
of  giving  her  500/.  and  shows  her  approval  of  a  Gift 
to  that  amount^  but  does  not  give  effect  to  the  Qift,  and 
carry  it  into  execution.  Nothing  is  said  as  to  who  is 
to  pay  the  Money,  or  when  it  is  to  be  paid.  The 
Executors  were  not  warranted  in  paying  it  out  of  the 
Money  in  their  hands.  If  they  had  done  so,  Mrs. 
Missing  might  have  said,  I  meant  to  give  the  Money  on 
Terms  and  Conditions,  as  to  Marriage  and  Age.  No- 
thing is  said  as  to  what  part  of  her  property  this  Money 
was  to  be  raised  out  of;  whether  out  of  the  Money  in 
the  Funds,  or  out  of  the  Estate.  Nothing  is  to  be 
found  in  the  Letters,  but  an  intention  to  give;  and 
therefore  this  case  widely  differs  from  the  cases  alluded 
to,  where  Acts  were  done  carrying  the  Gift  into  exe- 
cution. Here  the  Gift  was  not  completed.  Supposing 
it  were  any  thing  like  an  authority  to  an  agent,  the 
subsequent  marrii^  of  Mrs.  Missittg  was  a  revocation 
of  such  Authority ;  as  was,  likewise,  her  Death.  This 
was  a  mere  inchoate,  imperfect  Gift,  not  carried  into 
Execution,  and  which  has,  therefore,  failed^ 


L._' 
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COLES  V.  GURNEY,  and  another.  "'^-     . 

sad  November. 
JBlLL  filed  against  two  Partners.    One  was  abroad.      Bmjkdagamst 

7\oo  Partners f 

Mr.  Caurienay  moved,  that  the  Subpcma  against  the  ^  ^f  ^^ . 
n  1        r       .  1^     1  11^  abroad^  the  Sub- 

imner  abroad,  might  be  served  on  the  Partner  at  p^gfi^  a£ainit 

home,  and  deemed  good  Service,  citing  Carrir^ton  v.  j^  ^n  Motion 
Cantilhm  (a),  as  in  point.  permitted  to  be 

served  on  the 

The  Vice-Chancellob: — 
Y<m  may,  take  the  Order,  on  the  Authority  of  the 
Case  in  Bunbury. 

(a)  Banbury,  p.  107. 


DYOTT  V.  DYOTT. 

12th  December. 

JVlR.  Spranger,  on  the  Part  of  the  Defendant,  moved.  Security  for 
thai  the  Prochein  Amy  of  the  Plaintiff  might  give  Se-  Costs  byPlmntiff 
curity  for  Costs,  he  having  gone  abroad  subsequent  to  ^^f^^^* ««  ^^' 

after  the  Defend' 
Mr.  Bligh,  contra :—  ant  knew  the 

It  is  too  late  to  apply,  for  since  the  Defendant  knew  Plaintiff  was 

the  Prochein  Amy  was  gone  abroad,  he  has  filed  his  g^^^  abroad^  but 

Answer.  '^'^  ^^''S  ^' 

Jore. 


Dyott 
Dtott. 
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Mr.  Spranger,  in  Reply : — 
The  Answer  was  sworn,  and  sent  to  the  Clerk  in 
Court,  before  the  Defendant  knew  the  Prochein  Amy 
was  gone  abroad,  but  by  some  mistake,  the  Clerk  in 
Court  kept  it  a  considerable  time  in  his  office,  and  it 
was  not  filed  till  after  the  Defendant  had  notice,  the 
Prochein  Amy  was  gone  abroad;  but  that  step  was 
taken  without  the  knowledge  of  the  Defendant,  who 
supposed  his  Answer  would  be  filed  immediately  after  it 
was  sworn. 

The  Vice-Chancellor  : — 
This  jis  a  hard  case,  but  the  Practice  of  the  Court 
must  be  adhered  to,  however  harshly  it  may  sometimes 
operate. 

If  a  Bill  be  amended  before  the  Answer  is  filed,  though 
after  it  is  sworn,  the  Answer  is  not  sufficient,  as  it  must 
answer  the  Amendments  in  the  Bill.  I  remember  a 
case  of  that  kind,  where  the  Defendant  lived  in  the 
Country,  which  operated  very  severely.  The  Court 
does  not  consider  the  Answer  to  be  such,  till  it  is  filed. 
If  this  Defendant  had  used  his  utmost  diligence,  he 
might  have  prevented  the  filing  of  the  Answer  by  the 
Clerk  in  Court.    The  Application  is  too  late. 


Motion  refused* 
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ARMITAQE  v.  WADSWORTH.  1813. 

15th  December. 
TBE  Bill  stated.  That  James  AmUiage,of,  &c*  was  in      pUa,  to  an 
Ug  fife-time,  and  at  the  time  of  his  death,  seised,  or  Bjectment  BUI 
wdl  entitled  to  certain  Freehold  Estates  situate,  &c.  ^tatingaiMatMl^ 
ud  was  also  seised^  or  entitled  to  divers  other  Estates,  ^  ^^^V. 

tttnate  at  some  other  places  in  England,  or  elsewhere,  ^V^i^f 

tnoi  there  art  no 

unknown  to  the  Plaintiff;   and  being  so  seised,   died  gychaiUstandimc 

.on  the  26th  June  1812,  Intestate  and  without  Issue,  Leasei^aUawed. 

leaiiiig  the  Plaintiff,  his  second  Cousin  and  Heir  at 

Law,  him  surviving ;  who,  as  such,  ought  to  have  had 

Possession  of  all  the  said  James  Anmtt^^a  Freehold 

Estates,  and  the  Title  Deeds,  Evidences  and  Writings 

bekmging  thereto;  but,  that  after  his  death,  the  Defen-> 

dants,  or  some  person  on  their  behalf,  set  up  a  certain 

Paper  Writing  alleged  to  be  the  Will  of  James  Ar- 

mUage,  and  to  be  duly  executed ;  and  entered  into  and 

continue  in  Possession  or  Receipt  of  the  Rents  and 

Profits  of  the  Freehold  Estates  of  the  said  James  Ar- 

mUogt^  for  their  benefit,  and  obtained,  and  have  pos- 

aession  of  the  Title  Deeds,  Evidences  and  Writings 

Delating  to  such  Freehold  Estates. 

The  Bill  then  stated,  that  the  Plaintiff  had  discovered 
that  the  pretended  Will  was  never  duly  executed,  the 
said  James  Armitage  being,  at  the  time  when  he  is 
alleged  to  have  executed  the  same,  not  of  sound  mind ; 
and  that  if  the  said  pretended  Will  was  in  fact  signed 
by  him,  the  same  was  fraudulently  procured  to  be 
signed  by  him. 
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The  Bill  then  stated  applications  made  to  the  Defen- 
dant to  account  for  the  Rents  and  Profits  of  the  Estates, 
and  to  deliver  up  to  him  the  Title  Deeds,  &c.  relating 
thereto;  and  charged  various  Facts  in  support  of  the 
preceding  Statements;  and  that  all  the  said  Estates 
having  been  Let  by  James  Armitage  on  unexpired 
Leases,  no  Action  of  Ejectment  could  be  maintained 
by  Plaintiff  against  the  Tenants  of  such  Estates,  until 
the  expiration  of  their  respective  Interests;  and  thai 
he  was  therefore  unable  to  proceed  with  effect  at 
Law  to  obtain  Possession  of  such  Real  Estates.  The 
Bill  then  insisted  that  the  Plaintiff  was,  under  the  cir- 
cumstances, entitled  to  Equitable  Relief;  and  Prayed, 
a  Discovery — an  Issue  Demsavit  vel  non ;  or  that  the 
Plaintiff  might  be  at  liberty  to  proceed  in  Eject- 
ments— a  Receiver — an  Injunction — and  that  the  Title 
Deeds,  &c.  might  be  deposited  with  the  Master  for 
safe  Custody. 


To  this  Bill  the  Defendants  put  in  the  following 
Plea : 


''  The  Defendants,  &c.  for  Plea  unto  said  Bill,  say 
and  aver,  that  James  Armitage  in  Bill  named  Was,  at 
the  time  of  his  death,  seised  in  Fee  in  Possessicm  of 
all  the  Real  Estates  whereof  or  whereto  he  was 
then  seised  or  entitled;  and  the  Defendants  aver 
that  none  of  said  Real  Estates  of  said  James  Armitage 
were  or  was  let  on  Lease  by  said  James  Armitage 
to  any  Person  or  Persons,  for  any  Term  or  Terms 
of  Years  which  were  or  was  unexpired  at  the  time  of 
the  death  of  the  said  James  Armitage;  all  which 
matters,  8ic." 
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Sir  Samuel  Romilly,  and  Mr.  Heald,  in  support  18 15. 

of  Plea:—  ' ' ' 

This  is  an  Ejectment  Bill.    The  only  ground  of  ap-  ^  taob 

plying  to  Equity,  in  this  case,  is,  the  suggestion  of  out-  WADSwoRTir 
standing  Leases,  which  prevents  the  Plaintiff  proceeding 
by  ^ectmoit  at  Law ;  but  this  is  expressly  negatived 
by  the  Defendants  Plea.  A  Negative  Plea  is  good  (a), 
as  a  Plea,  for  instance,  of  no  Partnership.  Li  Hiichtm 
w.  Lamkr,  s  November  1808,  a  negative  Plea,  that 
there  was  no  outstanding  mortgage  term,  was  admitted. 
Title  Deeds  are  not  necessary  to  enable  an  Heir  at  Law 
to  leoover;  he  only  need  show  a  Seisin. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Phillimore,  contra: — 
The  Bill  seeks  the  delivering  up  of  a  Will  obtained 
by  Kaad,  and  of  Title  Deeds,  &c.  A  Court  of  Equity 
may  order  such  a  Will  to  be  delivered  up ;  nor  will  it  first 
direct  an  Issue  Devisavit  vel  non,  unless  the  Defendant 
insists  on  the  validity  of  the  Will.  The  Plea,  admitting 
aH  it  does  not  controvert,  must  be  taken  to  admit  that 
the  Will  was  fraudulently  obtained,  and  that  the  Defen- 
dants have  the  Title  Deeds ;  and  therefore  admits  grounds 
of  rdief  in  Equity,  and  that  the  Plaintiff  is  entitled 
to  have  the  Will  and  Title  Deeds  deUvered  up.  There 
is  an  allegation  in  the  Bill,  that  the  Plaintiff  does  not 
know  where  all  the  Estates  of  the  deceased  were 
atoated,  and  no  Answer  is  given  to  the  Inquiry  on  that 
subject.  The  Plea  to  be  effectual,  ought  to  have  stated 
a  new,  substantive,  direct  Fai:t,  which  shows  that  the 
Plaintiff  is  not  entitled  to  any  of  the  relief  prayed, 
which  is  not  the  case  with  this  Plea.     Graham  v.  Crra- 

(a)  Drew  r.  Drew,    2  Ves.      16  Ves.  265.  Evans  v»  Harris, 
and  Bea.  161 ;    and  see  on      2  Ves.  &  Bea.  364. 
tobject  Jones  v.  Davis, 
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'harti^  and  Frewin  v.  Lewis,  Cases  recently  determined, 
but  not  reported^  are  Authorities  in  support  of  this 
Plea. 

Sir  Samuel  Romilfy,  in  Reply: — 
The  Plea  only  admits  facts  for  the  sake  of  argument ; 
and  here  the  Plea  admitting  the  Will  to  be  fraudulently 
obtained,  shows,  by  denying  that  there  are  any  out- 
standing Leases,  that  the  Plaintiff  may  assert  his  rights 
at  Law.  There  are  only  two  cases  in  which  a  Bill  for 
the  delivering  up  of  Title  Deeds  can  be  supported: 
].  Where  the  Title  is  established  at  Law;  a.  Where 
they  are  necessary  to  establish  a  Title  at  Law.  In  this 
case  the  Deeds  are  not  necessary  to  enable  the  Plaintiff 
to  proceed  at  Law. 

The  Vicb-Chancellor  : — 
The  first  point  to  be  considered  in  this  Case,  is, 
whether  the  Bill  contains  any  matter  giving  Equitable 
Jurisdiction,  supposing  the  passage  in  the  Bill  relative 
to  outstanding  Leases  were  omitted  ?  Without  that 
passage,  it  would  be  a  mere  Ejectment  Bill  by  an  Heir 
at  Law  out  of  Possession,  praying  an  Issue,  stating  no 
impediment  to  the  assertion  of  his  right  at  Law,  and 
therefore  not  sustainable.  The  Bill,  it  is  true,  prays 
the  delivery  up  of  Deeds,  and  for  the  safe  custody  of 
them ;  but  it  does  not  state  that  those  Deeds  are  neces- 
sary to  support  his  Title,  or  to  enable  him  to  proceed  at 
Law,  nor  does  he  pray  an  immediate  possession  of 
them. 


A  Bill  will  undoubtedly  he,  in  many  cases,  for  the 
delivery  up  of  Tide  Deeds,  and  it  is  a  very  ancient  and 
important  head  of  Equity.     Lord  Redesdale  refers  to  a 
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Case  of  that  description  so  early  as  in  the  time  of*      .  1815. 
Edward  IV.  (6).    Where  a  Party  is  in  the  Possession  of 
Property  to  which  the  Deeds  relate,  such  a  Bill  may,  in 
some  circmnstances/  be  very  proper;    but    where,  as    Wadiworth. 
Lord  Redesdale  observes,  *'  the  Title  to  the  possession 
of  Deeds  and  Writings,  of  which  the  Plaintiff  prays 
Possession,  depends  on  the  validity  of  his  Title  to  the 
property  to  which  they  relate,  and  he  is  not  in  Pos- 
session of  that  property,  and  the  evidence  of  his  Title 
to  it  is  in  his  0¥na  power,  or  does  not  depend  on  the 
production  of  the  Deeds  or  Writings  of  which  he  prays 
the  delivery,  he  must  establish  his  Title  to  the  property 
sit  Law  before  he  can  come  into  a  Court  of  Equity  for 
delivery  of  the  Deeds  or  Writings  (c)." 

The  statement  in  the  Bill,  that  there  are  Estates  un- 
known to  the  Plaintiff,  to  which  he  is  entitled,  and 
praying  a  discovery  of  them,  must  have  been  answered, 
if  the  Bill  were  for  discovery  only ;  but  this  is  not  a 
mere  Bill  of  Discovery,  but  for  Relief  also ;  and  if  the 
Plaintiff  is  not  entitled  to  relief,  he  cannot  have  a 
Discovery. 

'  The  Bill  would  have  been  unquestionably  demurrable, 
if  it  had  not  stated  there  were  outstanding  Leases ;  and 
upon  that  single  averment  the  Plaintiff's  Equity  alone 
dqiends,  the  prayer  for  a  Receiver,  8cc.  being  merely 
consequential  to  relief.  That  averment  prevented  a  De- 
murrer. Is  then^  this  Plea,  negativing  that  averment, 
a  good  Plea  ?  It  is  a  point  of  some  novelty.  The  Case 
of  Graham  v.    Graham,  the   Brief  of    which  I   have 

{b)  Tr.  Plead.  95,  last  Edit.         (c)  Redewl.  Tr.  PI.  43,  last 

Edit. 

O 
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seen,  is  not  in  ^point,  the  prayer  of  the  Bill  in  that 
Case  being  limited. 

It  is  no  good  objection  to  the  Plea,  that  it  is  a 
tive  Plea.  Lord  Thurhw  expressed  an  opinicm 
a  negative  Plea  (d),  but  he  afterwards  retracted  it  (e) ; 
and  lately,  in  Uitchens  v.  Lander  (f),  the  present  Lard 
Chancellor  held  such  a  Plea  to  be  good.  That  Cut 
was  very  similar  to  this,  it  negativing  the  fact  of  an 
outstanding  Mortgage  stated  in  the  Bill.  Indeed^  laoat 
of  the  Pleas  to  the  Jurisdiction  of  the  Court,  or  to  the 
Person  of  the  Plaintiff  or  Defendant,  and  in  many  otlMr 
instances,  are  negative  Pleas. 

What  is  the  proper  case  for  a  Plea?  A  Plea  is  a 
special  Answer  to  a  Bill,  or  some  part  thereof,  Allowing 
and  relying  upon  one  or  more  things  as  cause  why  the 
Suit  should  be  either  dismissed,  delayed,  or  baned  (g% 
and  must  be  such  as  reduces  the  Cause  to  a  particalar 
point.  If  a  Demurrer  had  been  filed,  together  with  an 
Answer,  it  would  have  been  what  is  called  a  Speaking 
Demurrer,  for  in  the  argument  of  the  Demurrer,  you 
must  have  admitted  the  outstanding  Leases,  which 
would  have  been  fatal  to  the  Demurrer.  Plummer  v. 
May  (A),  shows  that  a  Demurrer  in  this  case,  supported 
by  an  Answer,  would  have  been  bad,  and  that  a  Plea  is 
proper.  Unless  the  Plea  is  good  in  this  case,  it  most 
be  laid  down  as  a  general  proposition,  that  if  any  ana 
point  be  stated  in  a  Bill  up(m  which  the  Court  baa  Ju- 
risdiction, though  in  other  respects  the  remedy  is  at 


(d)  Newman  v.  Wallis,  2 
Bro.  C.  C.  489. 

(f)  Hall  r,  Noyet,  3  Bro. 
C.  C.  489. 


(/)  Coop.  Rep.  34. 
(g)  Pract.  Reg.  273. 
(*)  1  Ves.  426. 
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law,  and  thoa^  a  Demurrer  will  not  Ue^  yet  a  Plea 
caaiiot  be  put  in  to  negative  that  only  point  which  givet 
Juiisdiction !  The  right,  to  stand  in  a  Court  of  Equity 
11  here  reduced  to  one  sin^e  point,  and  that  Equity  is 
deued. 


iai5. 

Aamitaas 
Waoawoetm. 


Loid  Redesdak  puts  a  case  which  comes  very  near 
tk  present;  expressing  himself,  however,  with  great 
etntion.      **  If,''  says    he,  ''  the  Jurisdiction  was  at- 
tempted to  be  founded  on  the  loss  of  an  Instrument, 
where,  if  the  defect  arising  from  this  supposed  acci- 
dent had  not  happened,  the  Courts  of  ordinary  Jurisdic- 
tioD  would  completely  decide  upon  the  subject,  perhaps 
a  Plea,  showing  the  existence  of  the  instrument,  and 
that  it  was  in  the  power  of  the  Plaintiff  to  obtain  a 
production  of  it,  ought  to  be  allowed,  though  instances 
of  this  sort  of  plea  may  not  occur  in  practice.    For  it 
seems  highly  unreasonable  that  a  Plaintiff,  by  allying 
a  Falsehood  in  his  BiU,  should  be  permitted  to  involve 
a  Defendant  in  the  expense  of  a  Suit  in  Equity,  though 
the  Bill  may  be  finally  dismissed  at  the  hearing  of  the 
Cause,  if  the  Defendant  answers  the  case  made  by  it, 
and  enters  into  his  defence  at  large.    No  Authority, 
howevor,  occurs  to  support  such  a  Plea  (z)."    The  out- 
standing Leases,  in  this  case,  may  be  negatived  in  the 
tame  manner  as  the  loss  of  the  Deed  may  be  negatived, 
in  the  case  put  by  Lord  Redesdale,    An  Answer  would 
Be  of  no  use  to  the  Plaintiff;  he  would  be  sent  to  Law 
to  assert  his  legal  right.    Why  then  is  not  a  Plea  allow- 
able to  negative  the  point  on  which  the  Jurisdiction  of 
this  Court  rests  ?    The  Bill  would  have  been  demurra- 
ble but  for  the  statement  of  outstanding  Leases;  and 


(t)  Redesd.  Tn  Pi.  p.  181.  last  edition. 
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1815.  as  the  Plea  negatives  the  existence  of  such  Leases,  it  is 

good ;  nor  does  it  stand  in  need  of  any  Avennent  bv 

Aemitage        . 

Answer. 

Wadsworth. 

Plea  allowed. 


END    OF    PART    1. 
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VICE-CHANCELLOR 


BOOTHBY  V.  WALKER.  .    "'^-     . 

23d  December.' 

1  HE  Bill  was  filed  against  a  Vendee,  for  the  Specific     Vendee  in  Pot" 

Perfoimance  of  a  Purchase  Agreement,  dated  the  30th  *^**^i  objecting 

Angost  1810,  made  on  a  Sale  of  Lands  by  Auction  to  ^^  ^•^^»  ordered 

the  Defendant,  in  two  Lots.  ^^/^  ^""^^"^ 

MoneyintoCovri, 

though  Posses-' 
The  Defendant,  by  his  Answer,  admitted  the  Agree-  sion  not  admitted 

meat  and  the  Deposit,  and  that  an.  Abstract  had  been  by  the  Antmer^ 

ddivered  to  his  Solicitor,  and  approved;  but  stated,  he  ^^  onkf  *hawn 

was  advised,  and  beUeved,  the  Plaintiff  could  not  make  a  ^  Afi^^i^* 

good  Title;  and  that  on  search  he  had  found  there  were 

aeferal  outstanding  Judgments  and  Annuities  affecting 

the  premises.    The  Answer  was  replied  to,  but  no  further 

wflep^  taken. 


igs 


1815. 

BOOTHBT 

V. 

Walker. 
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It  was  stated  in  the  Bill,  that  Possession  had  been 
given  of  the  two  Lots  to  the  Defendant  on  the  25th 
December  1810,  according  to  the  printed  conditions  of 
Sale,  but  the  Answer  was  altogether  silent  as  to  the 
Possession  stated  in  the  Bill. 


It  was  now  moved,  on  the  part  of  the  Plaintiff,  for 
a  Reference  to  the  Master,  as  to  the  Title ;  and  that 
the  Defendant  might  on  or  before  the  15th  January  1816 
pay  his  Purchase  Money  into  the  Bank,  with  Interest 
from  the  25th  December  1810. 

An  Affidavit  was  produced  in  support  of  the  Motion, 
verifying  the  Facts. 

Mr.  Darnell,  contra : — 
The  Answer,  to  which  no  Exceptions  were  taken, 
does  not  admit  Possession,  and  that  omission  cannot  be 
supphed  by  Affidavit.  When  in  this  stage  of  a  Suit 
Purchase  Money  is  directed  to  be  paid  in,  it  is  never 
with  Interest. 

The  Vice-Chancellob': — 
The  Reference  to  the  Master,  as  to  the  Title,  is  not 
objected  to,  but  the  payment  of  the  Purchase  Moncj 
and  Interest  into  Court  is,  because  Possession  is  not 
admitted  by  the  Answer;  but  in  this  case,  I  think,  the 
Affidavit  is  admissible,  to  show  the  Facts  relating  to 
the  taking  of  Possession. 

These  are  collateral  matters  as  to  which  an  Affidavit 
may,  after  Answer,  be  filed.  On  a  similar  motion,  yes* 
terday,  before  the  Lord  Chancellor,  an  Affidavit  waa 
admitted  as  to  the  fact  of  Possession  being  taken, 
though  nothing  appeared  on  the  subject,  either  in  the 
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Bill,  or  the  Answer  (a).  Here,  the  Bill  states  that  Pos- 
MSsioD  was  taken,  and  it  is  not  denied  by  the  Answer. 
The  Agreement — ^the  Deposit — ^the  delivery  and  ap- 
proval of  the  Abstract,  are  admitted;  but  the  Defendant 
objects  now  to  the  Title,  stating,  he  believes,  that 
npoD  search  it  has  been  found  there  are  outstanding 
judgmeDts  and  annuities;  but  these,  if  they  exist,  are 
not  so  much  an  objection  to  the  Title,  as  to  the 
Cmive^ance(b). 

Walters  and  Upton,  cited  in  the  note  to  Freebody  v. 
Perry  (c),  is  an  authority  to  show  that,  where  the  Title 
la  approved,  and  Possession  taken,  the  Purchase  Money 
should  be  paid  in. 

Let  the  Purchase  Money  be  paid  in,  in  six  weeks, 
without  prejudice  to  the  Question  as  to  Interest  (d). 


^99 


1815. 

BOOTHBT 

Walker. 


Ex  parte  RAY,  in  the  matter  of  MAY,  a  Bankrupt. 

OY  an  Indenture  dated  the  8th  of  September  1794, 
made  between  Thurland  Broke,  Spinster,  of  the  first 
part;  Robert  May  of  the  second  part;  and  Phillip  Bowes 
Broke,  Esq.  Edmund  Jenney,  Esq.  Thomas  Kerrick, 
Esq.  and  the  Petitioner,  the  Reverend  Orbell  Ray,  of 


(a)  See  Barroughs  r.  Oak- 
ley, Merivale,  p.  53,  which  ap- 
pears to  be  the  case  alluded  to. 
•  (5)  On  this  point,  see 
Befkdey  v.  Daub,   16  Ves. 

331. 


(c)  Coop.  91. 

((/)  Id  Burroughs  v.  Oakley^ 
Merivale,  52,  the  Purchase 
Money,  with  Interest,  was,  on 
a  similar  Motion,  ordered  to 
be  paid  into  Court. 


23d  December. 

Settlement  by 
a  Lady  about  to 
marry  yofhtrFro* 
perty  to  TruS" 
teesy  for  **  her 
own  sole  use,  be* 
nefit,  and  dispo- 
sition,'* gites  a 
separate  Estate. 


p  2 
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^g^^*  the  third  part,  being  the   Settlement  made  on  tba 

Marriage  of  the  said  Thurland  Broke  and  the  said 
jgy  parte 
l^^y^  Bankrupt :  After  reciting  that  the  Portion  or  FoTtane 

of  which  the  said  Thurland  Broke  was  possessed  in  her 
own  right,  consisted  of  3490  /.  Consolidated  3  /.  per jCent* 
Annuities,  and  1,600/.  4 /.per  Cent.  Annmities  CoDSoli^ 
dated,  April  6th  1780;  and  also  of  the  sum  of  i,aooZ.  in 
her  own  custody  or  power;  and  also  reciting,  that  upon 
the  Treaty  for  the  said  intended  Marriage  it  was  pio- 
posed  and  agreed  between  the  said  Robert  May  and 
Thurland  Broke,  that  the  said  3490/.  and  1,600 /• 
Stock,  and  the  said  1,200/.  should  be  assigned,  paid, 
and  remain  vested  in  the  said  Phillip  Bowes  Broke,  Ed* 
mund  Jenney,  Thomas  Kerrick,  and  the  Petitioiier, 
Orbell  Ray,  upon  the  several  Trusts  after  declared;  it 
was  witnessed,  ihat  in  consideration  of  the  said  intended 
Marriage,  &c.  she  the  said  Thurland  Broke,  by  and 
with  the  privity,  consent  and  agreement,  direction  and 
appointment  of  the  said  Robert  May,  her  then  intended 
husband,  did  bargain,  sell,  assign,  transfer  and  set  over, 
unto  the  said  Phillip  Bowes  Broke,  Edmumd  Jenney, 
Thomas  Kerrick,  and  the  Petitioner  Orbell  Ray,  their 
Executors,  Administrators  and  Assigns,  as  well  the  said 
3490/.  3/.  per  Cent.  Annuities,  as  also  the  said  1,600 1. 
4/.  per  Cent.  Annuities,  and  also  the  said  i,30o/.;  and 
also  all  other  sum  and  sums  of  Money  whatsoever  vested 
in  or  belonging  to  her  the  said  Thurland  Broke,  or  to 
which  she  the  said  Thurland  Broke  was  in  any  «iimt^^ 
entitled ;  To  hold  unto  and  to  the  use  of  the  said  PkUSp 
Bowes  Broke,  Edmund  Jenney,  Thomas  Kerrick,  and 
the  Petitioner  Orbell  Ray,  their  Executors,  Adminis- 
trators and  Assigns,  in  Trust  for  the  said  Thurland  Broke^ 
her  Executors,  Administrators  and  Assigns,  until  tlie 
Solemnization  of  the  said  then  intended  Marriage ;  and 
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after  the  Sdemnization  thereof ,  upon  Trust,  that  the  said  ^^'^- 

IVustees  should,  with  the  consent  and  approbation  of  the        ^  ^^ 
said  Tkurland  Broke  in  writing  under  her  hand,  con-  j^^ 

tinue,  sell,  or  lay  out  and  invest  the  same,  or  any  part  or 
parts  thereof,  on  real  or  Government  Securities,  or 
Pailiamentary  Funds,  which  it  should  be  lawful  for  the 
l^riistees,  with  such  consent  and  approbation  as  aforesaid, 
an  otherwise,  at  his  or  their  discretion,  from  time  to  time 
to  alter  and  transfer,  and  stand  possessed  of  the  trust 
firnds,  in  Trust,  yearly  and  every  year  during  the  life-time 
of  the  said  Thurland  Broke,  to  pay  and  apply  all  the  Di- 
vidends, Interests,  Proceeds  and  Profits  thereof,  and  of 
every  part  thereof,  to  the  proper  hands  of  the  said  7%tir- 
loful  Broke,  to  and  for  her  own  sde  and  separate  use 
and  boiefit,  or  to  such  Person  or  Persons  as  she  in 
writing,  signed  with  her  proper  hand,  should  from  time 
to  time,  notwithstanding  her  said  intended  Coverture, 
direct  or  appoint.  And  that  the  said  Robert  Mby,  her 
said  intended  husband,  should  not  nor  would  intenneddle 
therewith;  neither  shcruld  the  same  be  subject  or  liable 
to  his  debts,  control,  or  engagements;  and  the  re- 
ceipts of  the  said  Thurland  Broke  were  to  be  good  dis- 
charges. And  after  her  decease,  that  the  said  Trustees 
ihould,  with  the  consent  and  approbation  of  the  said 
Robert  May,  continue,  sell,  lay  out  and  invest  the  same 
Trust  Mcmies,  or  any  part  or  parts  thereof,  on  real  or 
Oovemment  Securities,  or  Parliamentary  Funds,  which 
Securities  or  Funds  it  should  be  lawfrd  for  the  Trustees, 
with  sach  consent  and  approbation  as  last  aforesaid,  or 
otherwise,  at  his  or  their  discretion  to  alter  and  trans- 
pose, and  permit  and  suffer,  or  well  and  sufficiently 
Mithorize  and  empower,  the  said  Robert  Mpy  and  his 
JMigns,  to  have,  receive  and  take  the  Dividends,  Inte- 
net  and  Ploceeds  thereof,  and  of  every  part  thereof,  to 

P  3 


^ 


M^UVf^H  AiwIVMit,    fllttflllWf. 

^1^  «##/!  M/iMiM^  whfviwf  no 

^  A^0H$0f09ftt  ithf^M  be 

^|/f^y  tfMr  «««Mf  wito  and 

4. MM  utfA  i:hi\Anm  of  the  Marri^e 

ffmi^'¥mm\\  and  in  defauU  of  CUUnm,  Lb 
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nk  uie  and  benefit  ^  the  said  Tkurhmd  Broke,  the  tSt5. 

intended  Wife  of  the  said  Robert  May,  her  Executors, 

Adndnutrators  and  Ass^fis ;  and  did  and  should  assign  p^ 

end  tramfer  the  said  Stock,  Monies,  Funds  and  Securities 

upon  ¥phieh  the  same  should  be  inyeerted  or  secuied 

aeoor^tingly.    And  after  further  reciting,  that  on  the 

Treaty  of  the  said  intended  Marriage  it  was  proposed, 

cottBented  to,  and  i^reed  by  and  between  the  said  Robert 

May  and   Thurland  Broke,  that  from  and  after  the 

tnlemnization  thereof,  in  case  the  said  Thurland  Broke 

ahould  be  or  become  seised  or  entitled  to  any  Manors^ 

Messuages,  Lands,  Tenements  or  Hereditaments,  either 

Redidld,  Copyhold  or  Leasehold,  or  possessed  or  tx^ 

tailed  Co  any  other  personal  Estate  and  Effects,  over  and 

dbofe  what  she  then  was,  that  such  Estate  and  Effects 

JkoM  be  and  remain  to  and  for  the  sole  use,  benefit,  and 

eStpeskion  of  her  the  said  Thurland  Broke ;  it  was  wit- 

neflsed,  tibat  the  said  Robert  May,  in  consideration  of 

die  said  intended  Marriage,  and  in  case  the  same  should 

lake  eSect,  and  for  other  the  consideration  therein  and 

h»einbef€Hre  mentioned,  ''  Did  for  himself,  his  Heirt, 

fisecvtors  and  Administrators,  and  every  of  them,  cove- 

imaA,  promise,  declare,  consent  and  agree,  to  and  with 

the  said  Trustees,  their  Heirs,  Executors,  Administrators 

«iid  Assigns,  that  in  case  the  said   Tharland  Broke 

riionld,  at  any  time  or  times  after  the  Solemnization  of 

die  said  intended  Marriage,  be  or  become  seised  or 

entitled  in  her  own  right  to  any  Manors,  Messuages, 

Lands,  Tenements  or  Hereditaments,  either  Freehold, 

Ck>pyhold  or  Leasehold ;  or  be  or  become  possessed  or 

entitled  to  any  other  or  further  personal  Estate   or 

Efifects  whatsoever,  over  and  besides  what  she  the  said 

Thurland  Broke  was  then  possessed  or  entitled  to,  that 

hm  Hm  said  Robert  May^  his  H/sins^  Ezecutom, 

P4 
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1815.         strators  and  AssignB,  should  not,  nor  would,  in  anjrwise 
have,  claim,  challenge,  or  demand  any  Estate,  Right» 
n  A  «•  Title,  Possession,  Property  or  Interest  whatsoever^  of,  in 

or  to,  or  in  anywise  intermeddle  with  any  such  real  or 
personal  Estate  or  Effects,  or  the  rents,  profits,  interest 
or  produce  thereof,  or  of  any  part  or  parcel  thereof,  by 
reason  of  the  said  Intermarriage  between  the  said  Robert 
May  and  Thurland  Broke;  but  that  the  same  should  at 
all  times  after  the  said  intended  Marriage  be  at  the  sole 
separate  power,  disposal,  and  free  disposition  and  em- 
ployment of  her  the  said  Thurland  Broke,  as  by  Deed, 
Will,  or  otherwise,  to  her  should  seem  meet,  notwith- 
standing her  intended  Coverture,  to  be  by  her  executed 
and  attested  in  manner  as  therein  and  hereinbefore  men* 
tioned,  and  as  she  should  think  fit  to  direct  or  appoint, 
to  all  intents  and  purposes ;  and  that  the  same  real  or 
personal  Estate  or  Effects  should   not  be  subject  or 
liable  to  the  debts,  control,  or  engagements  of  the  said 
Robert  May  her  intended  Husband;  and  that  he  the 
said  Robert  May,  his  Heirs,  Executors  or  Administraton, 
should,  at  the  request  of  the  said  Trustees,  their  Heirs, 
Executors,  Administrators  or  Assigns,  and  by  such  ways 
and  means  as  the  said  Trustees,  their  Executors,  Admi- 
nistrators or  Assigns,  or  their  or  any  of  their  Counsel 
learned  in  the  Law  should  devise,  or  advise  or  require, 
do,  execute,  and  perform  any  further  or  other  act  or 
acts,  deed  or  deeds,  matter  or  thing  for  corroborating,, 
ratifying,  and  confirming  the  same  in  manner  as  thereia 
and  hereinbefore  mentioned." 

The  Marriage  with  May  took  place;  but  there  wer^ 
no  Children  of  the  Marriage. 

Mrs.   TTiurkmd  May  (formeily  Broke),   made   her 
Wffl,  dated  93d  Aagtt9t  1797,    disposing  of  all  her 
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Property;  and  a  Codicil  dated  14th  March  1806;  and 
died  in  the  year  i8og. 

Sereral  advances  had  been  made  to  May  out  of  the 
Trust  Property  in  the  life-time  of  his  Wife,  amounting  to 
3413/.  101.  for  which,  on  the  10th  December  1806,  he 
ga:Te  a  Bond  to  Kerrick,  and  the  Petitioner  Orbell  J{iiy,the 
thea  surviving  Trustees,  in  a  penalty  of  double  amount. 

On  the  18th  June  1812,  May,  being  applied  to  for 
paymoit  of  the  money  due  upon  his  bond,  agreed  to 
deposit  in  the  hands  of  the  Petitioner  the  Title  Deeds 
and  Writings  of  certain  Estates,  and  agreed  to  execute 
a  Mortgage  of  such  Estates  for  the  re-payment  of  the 
money;  and  the  Title  Deeds  were  deposited  in  the  hands 
of  tiro  Solicitors  to  prepare  the  Mortgage.  No  Mort^ 
gag9,  however,  was  prepared,  but  the  Deeds  ccmtinued 
in  the  hands  of  the  Attomies. 

On  the  3i8t  October  1814  a  Commission  issued 
against  May,  and  he  was  declared  Bankrupt,  and  As- 
signees chosen. 

Part  of  the  Bankrupt's  Estates  was  sold,  and  the 
Title  Deeds  delivered  to  the  Solicitor  of  the  Assignees, 
to  enable  them  to  complete  the  Sale,  upon  an  agreement 
that  the  Purchase  Monies  should  be  impounded,  and 
considered  as  subject  to  the  Petitioner's  Lien  on  them, 
provided  such  Lien  was  determined  to  be  good;  and 
a  considerable  part  of  the  Estate,  valued  at  2,000/. 
zenudned  unsold. 

The  Petition,  stating  these  facts,  and  that  the  Petitioner 
Waa  the  sole  surviving  Trustee,  prayed,  that  the 
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<HS.  tioner,  Orbelt  Ray,  might  be  declared  to  baTe  a  lieH 
on  the  said  Estates  to  the  amount  of  die  said  «am  of 

^^  3412/.  10  3.;  and  that  he  might  be  paid  the  same  out 

of  the  proceeds  of  the  Sale  t>f  the  Estates,  in  order  tliat 
Buch  sum  might,  after  the  death  of  the  BaidLTupt,  be 
applied  according  to  the  Trusts  of  the  Settlement;  or 
otherwise,  that  the  Petitioner  might  be  permitted  to 
come  in  and  prove  the  said  sum  of  341s/.  io«.  under 
the  said  Commission,  and  might  receive  a  proportionable 
dividend  in  respect  liiereof ;  and  that  such  dividend 
might  be  paid  over  to  him,  and  be  Iftewise  applied, 
after  the  death  of  the  said  Bankrupt,  pursuant  to  the 
said  Settlement  and  the  Trusts  therein  declared. 

Mr.  Leach,  for  the  Petition : — 
No  question  is  made  as  to  the  Lien.  The  only  quefr* 
lion  is,  whether,  in  the  events  which  have  happened, 
Mrs.  Tkurland  May  had  a  power  of  disposing  of  this 
property,  she  having  had  no  Issue.  If  she  had  no  power, 
the  property  belongs  to  Mr.  May  as  her  admimstrator, 
and,  through  him,  to  his  Assignees. 

The  words  "sole  use,"  certainly  gave  a  separate  Estate 
in  the  property  to  Mrs.  May.  There  could  be  no  doubt 
that  if  the  words  **  sole  and  separate  use*'  had  been 
used,  it  would  have  given  a  separate  estate.  Does  not 
"  sole**  mean  separate  ?     If  not,  it  has  no  meaning. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  contra : — 
Wherever,  in  this  Deed,  a  separate  Estate  was  intended 
to  be  given,  great  anxiety  is  shown  folly  to  express 
the  intention ;  and  if  the  words  "  sole  use,''  in  that  part 
of  the  Deed,  disposing  of  the  Property,  in  case  tiiere 
should  be  no  children,  was  meant  to  pass  a  separate 
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Egtatie,  the  same  anxiety  would  have  been  shomi.    Cer-  IdtS. 

tainiy,  words  like  these  were  hdd  lately,  by  the  Master 
of  the  Rolls,  in  Adamson  v.  Armitage  (a),  to  pass  a  tt^«/^ 

separate  Estate,  but  then  there  was  nothing  in  the  con* 
text  of  the  Will  to  show  a  different  meaning  was  in- 
tended. In  Joknes  and  Lockart,  i8th  June  1793,  a 
Legacy  to  a  married  woman,  ^  to  her  own  use  and  bene- 
fit," was  held  to  pass  a  separate  Estate  {b).  But  here 
llie  context  seems  to  show  that  a  separate  Estate  was 
not  intended. 

The  Vice-Chancellor  : — 
The  doubt  arises,  in  this  case,  <m  the  construction  of 
words  in  a  Settlement,  and  they  must  be  explained,  if 
necessary,  by  the  context.  All  that  this  Lady  had,  she 
settled ;  and  there  appears  an  intention  to  exclude  her 
intended  husband.  Taking  the  words  "  $ok  we^  by 
themselves,  they  must  have  the  same  meaning  as 
'*  separate  use  :**  omitting  the  word  sole,  the  Property 
would  go  to  the  husband ;  but  I  am  not  at  liberty  to 
reject  that  word.  "  Sole,"  means,  solely  hers, — for  her 
sole  benefit.     It  is  an  emphatic  and  operative  word. 

I  admit  that  a  husband's  marital  right  cannot  be 
taken  away  but  by  a  clear  intention  (c);  but  here,  I 
think,  the  intention  is  clear.  The  Master  of  the  Rolls 
has  decided  on  the  effect  of  these  words  in  the  case 
alluded  to,  of  Adamson  v.  Armitage,  and  that  they  pass 
a  separate  Estate. 

(fl)  The  case  was  quoted  Mr.  Abbot  (the  Speaker).    It 

from  memory,  but  is  since  re-  appears  to  be  the  same  case  as 

ported,  Coop.  Rep.  283.  is  mentioned  arg'  in  Lumb  v. 

(fi)    Sir   Samuel    Romilly  Milnes^  5  Ves.  530. 

mentioned  this  case  fwm  a  (c)  Lumb  v.  MilneSf  5  Ves. 

note  formerly  given  him   by  5s  1. 
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It  is  true,  that  in  other  parts  of  the  Will,  inhere  a 
separate  Estate  is  given,  other  words  besides  the  word 
''  sole ''  are  used,  but  that  is  only  a  redundancy  of  ex- 
pression. 

The  Courts  have  gone  a  great  way  in  abridging  the 
marital  rights  of  the  Husband.  Money  given  to  the 
Husband  ''for  the  Iwelihood  of  the  Wife  (d)*''  and 
money  directed  *'  to  be  paid  into  her  proper  hands  (e)/* 
has  been  held  to  pass  as  separate  Estate. 

This  must  be  considered  as  the  separate  Estate  of 
Mrs.  May,  and  an  Order  made  accordingly. 


15th  and  16th 
January. 

Motion  far  a 
Commission  to 
examinefFitnesS' 
es  abroad^  before 
the  Time  for  an" 
smering  had  ex- 
piredf  refused. 


CHEMINANT  and  others  v.  DE  LA  COUR  and 

others. 

IHE  Bill  in  this  case  prayed  a  Discovery,  a  Com- 
mission to  examine  Witnesses  abroad,  and  an  Injunction 
to  restrain  proceedings  in  Actions  in  the  mean  time ;  the 
object  being,  to  enable  the  Plaintiffs  to  defend  themselves 
in  two  Actions  which  had  been  brought  against  them. 
No  Answer  was  put  in,  and  the  time  for  answering  had 
not  elapsed. 

Mr.  Raithby  now  moved  for  a  Commission  to  examine 
Witnesses  abroad,  and  cited  jVbWe  v.  Garland  (a). 


(rf)  Darley  v,  Darley,  3 
Atk.  399.  In  Lee  and  Prieaux, 
3  Bro.  383,  4,  it  was  said, 
on  consulting  the  Register's 
Book,  this  case  was  decided 
differently. 


(e)    Hartley    v.  Hurle,  5 
Ves.  545. 

(a)  Cooper's  Reports^  889. 
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Mr.  CoUimon,  contra : — 
Before  the  time  for  answering  has  elapsed,  this  Mo* 
tion  cannot  be  made;  but  I  admit,  if  the  Defendants 
were  in  contempt  for  want  of  an  Answer,  or  had  moved 
finr  {mrther  time  to  answer,  the  Motion  might  be  made 
in  the  same  way  as  an  Injmiction  is  in  such  cases 
obtained.  With  regard  to  the  Case  of  Nobk  and 
Garland,  it  appears  on  Inquiry  of  some  of  the  Counsel 
in  the  Cause  (b),  that  the  time  for  answering  had 
ezjHied,  and  that  further  time  had  been  obtained ;  so 
that  Nobk  and  Garland  is  no  authority  for  the  pre* 
sent  Application. 

Mr.  Raithby,  in  reply : — 
The  printed  report  of  Nobk  and  Garland  deaily 
warrants  the  present  Application.  It  does  not  seem 
material  whether  the  Answer  is,  or  is  not,  put  in.  If 
the  Answer  renders  a  Commission  unnecessary,  the 
Plaintiff  puts  himself  to  an  unnecessary  expense  in 
obtaining  the  Commission  before  the  Answer,  but  does 
no  injury  to  the  Defendants.  It  is  a  great  object  in 
mch  a  case  as  this  to  have  a  Commission  as  speedily 
as  possible.  I  do  not  see  the  Principle  upon  which  a 
Plaintiff  is  permitted  to  have  the  Commission  if  the 
time  for  answering  has  elapsed,  and  yet  is  not  to  have 
it  before.  In  this  case  the  Defendants  know  nothing 
of  the  Facts  as  to  which  the  Witnesses  are  to  be 
examined  ;  their  Answer,  therefore,  can  be  of  no  use  to 
the  Plaintifis. 


ao9 

CliBMIirAXT 

andoChen 

V. 
DX  LA  COVB 

and  others* 


The  Vice-chancellor  : — 
The  Court  in  deciding  on  a  point  of  Practice  does 
not  consider  what  ought  to  be,  but  what  is,  the  Practice 


(b)  Mr.  BeU  and  Mr.  Wrt^. 
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M19-         and  is  not  guided   by  the  Practice  of  other  Courts. 
The  Quefition  here  is.  Whether^  accordixig  to  the  Prac- 
tice of  the  Court  of  Chancery,  a  Commission  to  &k9^ 
Biine  Witnesses   abroad  can  be   obtained  before  the 
Sb  tA  CouB    time  for  answering  has  expired  ?    Let  us  consider  Uie 
9Ml€4b«s<      Question  as  if  it  were  ret  nova,  and  independent  of 

Cases.    Can  it  be  said,  that  immediately  on  filing  a 
Bill  of  Discovery^  and  before  an  Answer,  such  a  MotioD 
mig^t  be  made  ?    If  the  object  of  the  Bill  were  aaly  to 
obtain  a  Commission  for  the  Examination  of  Witnesses 
abroad,  you  might  thus  jump  to  it  immediately.     In 
ordinary  Cases,  except  where  an  application  is  made  to 
examine  Witnesses*  de  bene  esse,  the  Plaintiff  must  wait 
till  the  Cause  is  at  Issue,  before  a  Commission  can  be 
moved  for;  and  the  reason  is,  that  it  may  be  known 
what  facts  are  admitted  or  disputed.    What  difference 
does  the  residence  of   the  Witnesses  abroad    make? 
Suppose  the  Witnesses  w^e  at  hcHue,  could  you  apf^ 
for  a  Commissi(m  before  the  Cause  was    at   Issue? 
The  Court  of  Exchequer  will  not  order  a  Commission 
before  Issue  joined  (c).    What  is  reported  to  be  said  by 
the  Chancellor  in  Noble  r.  Garland,  that,  "  in  the  Ex- 
chequer, in  Policy  Cases,  they  are  for  equitable  re- 
lief,"  and  therefore,    "  in  those   Cases,   it  may  be 
proper  to  wait  for  an  Answer,"  never  could,  I  think, 
have  been  said,  because  in  fact,  Relief  is  seldom  prayed 
in  those  Policy  Cases;  and  they  are,  generally,  mere  Bills 
of  Discovery,  and  for  a  Commission  to  examine  Wit- 
nesses abroad.  In  the  two  Cases,  Foderinghamv.  Wikam, 
and^  Yates  v.  Barker,  mentioned  in  the  Note  to  Noble 
and  Garland,  it  is  clear,  the  Commission  was  moved  (or 
after  the  time  for  answering  had  elapsed,  for  Injxmctions 
had  been  previously  obtained  for  want  of  an  Answer. 

((c)  See  2  Fowl.  Exchequer,  95. 
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In  tkose  Cases  the  Cause  was  not  at  Issue;  and  in  tiiat 
lespect  the  Practice  of  the  Court  Qf  Chancery  differs  ftom 
the  Court  of  Exchequer,  which,  as  I  have  observed,  does 
not  order  a  Commissioii  till  after  Issue  is  joined.  The 
Court  of  Chancery  says,  if  a  Party  is  indulged  by  having 
further  time  to  answer,  the  Plaintiff  shall  not  by  such  in- 
dulgence be  prevented  from  examining  Witnesses  abroad* 
Though  it  is  not  stated  in  the  Report  of  Noble  v.  Gat'- 
hand  that  the  time  for  answering  had  elapsed,  yet  as 
the  Chancellor  alludes  to,  and  seems  influenced  by,  the 
Cases  of  Foderingham  v.  Wikon,  and  Yaies  v.  Barker^ 
where  the  time  for  answering  had  elapsed,  it  confirms 
what  has  been  stated  at  the  Bar,  that  in  Noble  and  Gar^' 
hmd^  the  time  for  answering  had  elapsed,  for  otherwise 
those  Cases  were  not  in  point.  This  Motion,  therefore, 
has  no  authority  to  warrant  it.  The  Practice  does  not 
allow  the  Motion;  and  I  see  no  great  inconvenience 
resoUing  from  it. 


Cbsjiuiait 

and  others 

Db  la  Coua 
and  others. 


With  respect  to  Costs ;  in  general,  when  a  Moticm  is 
inegolarly  made,  the  Party  making  it  must  pay  the 
Costs; but  as  the  Report  of  Noble  v.  Garland  may  have 
misled  the  Parties,  I  think  this  is  not  a  Case  for  Costs. 


JENNINGS  V.  HOPTON. 


15  and  19  Jan. 

m  On  a  Reference 

•I  HIS  was  a  Bill  for  the  Specific  Performance  of  a  of  Title  on  a 
Purchase  Agreement,  to  which  an  Answer  was  put  in,  Billfor  a  Specific 
and  on  Motion,  a  Reference  had  been  made  to  the  Performance,  the 

Master,  to  see  if  there  was  a  good  Title.  jerence  nu^ 

^  extend  to  all  that 

concerns  the  TitUy  but  not  to  other  matters  ;^  it  may  be  extended,  therefore,  to 

inquire,  whether  it  appeared  by  the  Abstract  in  the  Pleadings  mentioned,  that  a 

good  Title  could  be  made. 
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Mr.  Treslove,  for  the  Defendant,  now  moyed»  that  tlie 
Order  for  a  Reference  to  the  Master,  to  Bee  if  a  good 
Title  could  be  made  to  the  Premises,  might  be  extended, 
in  case  the  Master  shall  be  of  opinion  that  a  good  Title 
could  be  made,  to  inquire  and  certify,  whether  it  ap- 
peared in  and  by  the  Abstract  in  the  Pleadings  men* 
tioned,  that  the  Complainant  could  make  a  good  Title. 


Mr.  DowdestDett,  contra : — 
The  only  Reference  to  the  Master  in  these  cases,  is  a 
simple  reference  as  to  the  Title,  upon  which  no  other  inr 
quiry  can  be  grafted.  The  Court  has  often  lamented  thai 
any  reference  in  these  cases  should  have  been  permitted; 
and  will  not  go  farther  than  the  Cases  have  already  gone. 
He  cited  Gibson  and  Clarke  (a). 

The  Vice-Chancellob  :— 
The  Report  of  what  is  said  by  the  Lord  ChanceUor 
in  Gibson  and  Clarke  is  not  so  explicit  as  it  might  have 
been ;  and  there  are  some  passages  in  it  I  do  not  under- 
stand. I  have  conversed  with  the  Lord  Chancellor  on 
the  subject ;  and  I  am  of  Opinion,  that  where  there  is  a 
reference  upon  the  Title,  the  reference  must  be  com- 
plete, and  extend  to  all  that  regards  the  Title,  but  not 
to  other  matters.  The  Motion  made  will  save  expense, 
and  is,  I  think,  proper. 

Motion  granted,  but  without  Costs. 


(a)  2  Ves.  and  Bea.  103. 


to  conuni  to  her 
Marriage. 
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1816. 

In  the  Matter  of  MARTHA  LAVINIA 
WOOLSCOMBE,  an  Infant. 

24lh  January. 
JL  HIS  was  a  Petition  on  behalf  of  the  Infant,  stating  Guardian  op* 
that  her  father  died  in  December  1812,  a  widower,  and  pointed  to  an 
Intestate,  without  having  any  Property,  real  or  per-  orphan  Infant^ 
sooal;  and  that  Proposals  of  Marriage  had  been  made  ^^^^prapertjf^ 
to  har  by  John  Hetoett,  which  the  Petitioner  and  her 
friends  considered    very  eligible;    and   praying,   that 
Moberi  Woobcombe,  her  Brother,  might  be  appointed 
lier  Gnardian,  for  the  purpose  of  giving  a  legal  consent 
to  her  marriage  yrith  John  Hewett. 

The  Petition  was  supported  by  the  Affidavit  of  Robert 
Woobccmbe,  the  brother,  stating,  the  death  of  his  Father 
Intestate^  and  a  widower,  leaving  the  InfSsmt  and  four 
other  children  him  surviving;  and  that  the  Deponent 
was  the  brother  and  nearest  friend  of  thc^  Infant;  and 
that  she  was  not  entitled  to  any  property,  real  or  per- 
sonal, to  his  knowledge  or  belief;  and  that  the  Infant 
was  bom  in  the  month  of  October  1796,  and  was  then 
in  the  2oih  year  of  her  age. 

The  Petitioner  and  her  Brother  appeared  in  Court. 

Mr.  Parker  for  the  Petition. 

Order  made  (a). 

(o)  A  similar    Order  was     in  the  preceding  Term,  after 
made  by  the  Vtce-Chancdlor,      looking  into  the  Marriage  Act. 
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ATTORNEY  GENERAL, 

at  the  Relation  of  JAMES  BERNARD,  Clerk,  and 

others,  v.  MARY  HAMILTON  and  others. 

i8t  February. 

•  There  being  an  IN  this  Case,  an  Information  was  filed  by  the  Relators, 

aBUlfaraPartu  who  were  the  Trustees  of  a  Charity  Estate,  for  the  pur- 

iiony  Infant  Cei»  poge  of  effecting  a  Partition  of  certain  Estates,  of  which 

tuis  que  Ti-ust    q^^    ^^^  seised,  in  certain  proportions,  with  the  £amily 
DefendantSfCon'     ^  ^,     ^ 

•^  v»  J  of  the  Carews. 

veyance  respited 

rvntil  they  attain 

itwenty-one.  By  the  Decree  made  on  the  Hearing  of  the  Cause  on 

SemhkyaPow'  the  7th  of  February  1814,  it  was  referred  to  the  Master 

er  to  exchange    jq  inquire,  what  were  the  several  Shares  and  Interests  of 

does  no  warrant  ^^  several  Relators  and  Defendants  in  the  Premises  in 
aPaiiitwn.  ,     t>,     1.  •        1 

the  Pleadings  mentioned. 

The  Master,  by  his  Report,  dated  igth  August  1814, 
certified  that  the  Relators  were,  as  such  Trustees  as 
aforesaid,  seised  of  or  well  entitled  to  all  those  undi- 
vided Parts  or  Shares  of  and  in  the  several  Heredita- 
ments and  Premises  which  he  had  thei*einbefore  set 
forth;  and  that  the  remaining  undivided  parts  thereof 
stood  settled  upon  the  trusts  and  for  the  uses,  intents 
and  purposes  expressed  and  referred  to  by  a  certain 
Indenture  of  Release,  dated  the  2d  of  July  1813. 

The  Cause  came  on  to  be  heard  for  further  Directions 
on  this  Report,  before  his  Honor  the  Viu  Chancellor^ 
on  the  26th  of  August  1814,  who  decreed,  that  a  Com- 
mission of  Partition  should  issue,  to  divide  the  Estates  in 
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question  between  the  Relators  and  Defendants,  accord-  I8I6. 
ing  to  their  respective  Shares  and  Interests,  as  ascer- 
tained by  the  Master's  Report,  and  "  that  the  Parties  q„j,-j.  .       j 
do  execute  mutual   Conveyances  of  the   Premises  to          others, 
each  other,    such  Conveyances  to  be  settled  by  the  v. 

Master,*'  &c.  Maut 

Hamilton  and 

In  pursuance  of  this  Decree,  a  Commission  of  Parti-         others, 
tion  was  sued  out,  executed,  and  returned.    The  Com- 
missioner's Certificate  was  afterwards  duly  confirmed, 
and  the  Draft  of  a  Conveyance  left  in  the  Master's 
Office. 

The  Master  was  of  Opinion  the  Defendants  the 
Trustees,  had  no  power  to  make  a  Partition;  and  that  it 
was  necessary  his  Cestuis  que  Trust,  who  were  Infants, 
should  be  made  Parties,  and  the  Conveyances  respited 
till  they  were  of  age. 

To  obviate  this  objection,  as  the  Decree  on  further*^ 
directions  was  not  drawn  up,  a  Motion  was  made,  to 
vary  the  Minutes  of  the  Decree,  by  adding  to  the  di- 
recticms  respecting  mutual  Conveyances,  the  words, 
"  without  making  the  Infants  Defendants,  who  are  in- 
terested in  the  said  Estates  and  Premises,  or  any  of 
them.  Parties  to  such  Conveyance,  with  the  usual  di- 
rections for  appointing  a  day  or  days*  for  the  Infants, 
as  they  respectively  attain  twenty-one,  to  show  cause 
against  the  Decree ;"  and  to  warrant  this  alteration,  it 
was  contended,  that  the  Trustees,  under  the  power  to 
^xchangCj  might  make  a  Partition.  The  Deed,  in  which 
the  power  to  exchange  was  given,  was  an  Indenture  of 
fire  parts,  bearing  date  8th  December  1795,  and  made 

Q  2 
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1810.  between  tlie  Rev.  George  Warrington,  Clerk,  and  Mary 

his  Wife,  of  the  first  part;  George  Henry  Carew,  then 

called  George  Henry  Warrington,  of  the  second  part; 

'  Daniel  Hamilton  and  Mary  his  Wife,   of   the  third 

^^  part;   said   Mary  Carew,    the  Daughter,   then  Mary 

Mary         Carew,  Spinster,  now  the  Wife  of  said  George  Henry 
Hamilton  and  Carew,  of  the  fourth  part;  and  James  Bernard,  deceased, 

oibers.         ^l^^  Francis  Webber,  of  the  fifth  part;  being  in  the  nature 
of  a  Deed,  of  Covenant,  or  Articles  of  Agreement  for  a 
Setdement  made  and  entered  into  previous  to  the  Mar- 
riage then  intended,  and  soon  after  solemnized,  between 
the  said   George  Henry  Carew  and   Mary  his  Wifo.- 
After  therein  taking  notice  that  a  Marriage  was  then 
intended,  and  which  was  shortly  afterwards  had  and, 
solemnized,  between  the  said  George  Henry  Carew,  then 
called  George  Henry  Warrington,  and  said  Mary  Carem 
his  now  Wife;  and  that  said  Mary  Careu^  was  by  virtue 
of  an  Indenture  of  3d  February  1766  entitled  to  iradi 
Share  and  for  such  an  Estate  as  her  said  Mother  should 
Ihink  fit  to  appoint  to  her,  or  in  default  of  such  Ap- 
pointment, to  one  moiety  of  an  Estate  in  Tail,  of  and 
in  certain  Hereditaments  situate  in  the  Counties  of 
Devon  and  Somerset,  expectant  on  the  Death  of  her  said 
Mother,   to  whom  said  Hereditaments  and  Premisea 
were  thereby  limited  during  her  life,  comprising  the  De- 
fendants Share  of  the  Premises  in  question  in  this  Cauae. 
It  was  (inter  alia)  declared  and  agreed  by  the  Partiea 
thereto,  and  especially  the  said  Mary,  the  then  Wife  of 
said  Daniel  Hamilton,  in  execution  of  the  power  giv^i 
to  her  by  the  Settlement  made  previous  to  her  Marri^e 
with  said  John  Carew,  and  for  making  some  further 
provisions  (than  the  provision  therein  before  referred  to) 
for  said  Mary  Carew,  her  Daughter,  did  thereby  declare 
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Attorney 
General  and 


&nd  agree,  that  in  case  said  then  intended,  and  since  1816. 
solemnized.  Marriage  should  take  effect,  the  said  Mary 
J^amiUon  should  and  would,  in  and  by  the  Settlement 

be  made  in  pursuance  of  the  Indenture  then  in  recital,  oUicrs 

by  some  other  sufficient  Deed  or  Instrument  in  writ-  v. 

,  limit  and  appoint,  from  and  after  the  Death  of  said  Mart 
Hamilton,  one  moiety  of  said  Hereditaments  in  the  Hamilton  and 


Oountie^  of  Somerset  and  Devon,  to  the  use  and  for  the 

b^Kiefit  of  the  said  Mary  Carew,  and  the  Issue  of  said 

tlm.^n  intended  Marriage,  in  manner  thereinafter  men- 

tioned  and  provided;  and  that  the  said  Mary  Hamilton 

W'ould  give  no  preference  to  her  youngest  Daughter,  to 

t)&«  detriment  of  the  said  Mary  Carew,  but  make  an 

^ual  Division  of  the  Premises  between  them.    And  it 

by  the  said  Indenture  then  in  recital  declared  and 

by  the  Parties  thereto,  and  especially  by  said 

•Mkrry  Hamilton,    Mary   Carew,    and    George    Henry 

C€MTiew,  that  the  said  moiety  of  said    Hereditaments 

should,  by  said  then  intended  Settlement,  or  by  some 

<*her  Deed  or  Instrument  in  writing,  be  conveyed  to 

***^  Tested  in  said  Trustees  and  their  Heirs,  upon  Trust, 

to  pay  the  Rents  and  Profits  of  said  Premises  to  said 

"•^>^^e   Henry    Carew,    then  G.  H,  Warrington,   and 

'^   Assigns,  during  his  Life,  sans  Waste ;  and  from  and 

****«'  his  Death,  in  case  the  said  Mary  Carew  should 

^Otvive  him,  upon  Trust  to  pay  the  Rents  and  Profits 

^*  ^aid  Premises  to  said  Mary  Carew  and  her  Assigns, 

^'•lixig  her  Life,  sans  waste,  in  increase  of  her  Jointure ; 

^*^   after  the  several  Deaths  of  said  George   Henry 

^^9->ew  and  Mary  Carew,  to  the  use  of  all  and  every  the 

*^ild  and  Children  of  said  then  intended   Marriage 

^^^^her  than  except  an  eldest  or  only  Son,  or  an  eldest 

"^^Ughtcr,  if  there  should  be  no  Son)  for  such  Estate  or 

Q  3 
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1816.  Estates,  in  such  parts,  shares^  and  proportions,  and  sub- 

ject to  such  powers,  provisions  and  limitations,  as  said 
^  George  Henry  Carew  and  Mary  his  Wife  should,  at  any 

V7KNERAL   SIllCl  

Others  ^^"^®  ^^  times  during  their  joint  Lives,  by  any  Deed  or 

^.  Instrument  in  writing,  to  be  by  them  jointly  executed 

Mary         in  the  presence  of  and  attested  by  two  or  more  Wit- 

Hamilton  and  nesses,  or  as  the  survivor  of  them,  by  any  such  Deed, 

others.  ^j^  j^y  j^j^  ^^  y^^^  ^^^^  -^-y  ^^^  Testament,  executed  in 

the  presence  of  and  attested  by  three  Witnesses,  give^ 
dispose  of,  direct,  limit  or  appoint  the  same,  or  any 
part  thereof;  and  in  default  of  such  appointment, 
to  the  use  of  all  and  every  the  Children  of  said  Crearg^ 
Henry  Carew,  and  Mary  Carew  (except  an  eldest  Or 
only  Son,  or  an  eldest  Daughter,  if  no  Son)  to  be  equally 
divided  between  them,  if  more  than  one.  Share  and 
Share  alike,  as  Tenants  in  Common,  and  not  as  Joints 
Tenants,  and  of  the  several  and  respective  Heirs  of  the 
Bodies  of  all  and  every  such  Children,  except  as  afore- 
said :  And  if  one  or  more  of  such  Children  should  die 
without  Issue  of  his,  her  or  their  Bodies  or  Body,  then 
as  to  the  Share  or  Shares  of  him,  her  or  them  so  dying 
without  Issue,  To  the  use  of  the  survivors  or  survivor  of 
them,  except  as  aforesaid.  Share  and  Share  alike,  to  take 
as  Tenants  in  Common,  and  not  as  Joint  Tenants,  and 
of  the  several  and  respective  Heirs  of  the  Bodies  of  such 
survivors  or  survivor,  if  all  such  Children  but  one,  except 
as  aforesaid,  should  die  without  Issue  of  their  Bodies ; 
and  -if  there  should  be  but  one  such  Child  (except  aa 
aforesaid)  then  to  the  use  of  such  surviving  or  only  Cliild, 
and  of  the  Heirs  of  his  or  her  Body  for  ever ;  and  if 
there  should  be  no  such  Child  or  Children  of  said  George 
Henry  Carew  and  Mary  Carew,  except  an  eldest  or 
only  Son,  or  an  only  Daughter,  if  no  Son,  or  being  such. 
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and  all  of  them  should  die  without  Issue  of  their  Bodies,  1  tl  1 6. 

To  the  use  of  the  right  Heirs  of  said  Mary  Carew  for 
ever.    And  it  was  by  the  said  Indenture  further  de-  ^  , 

dared  and    agreed,    ''That  it  should  be   lawful Mor         others 
James  Bernard  and    Francis  Webber  (parties  thereto)  v. 

and  the  survivor  of  them,  and  the  Executors,  Admi-         Maet 
nistrators  and  Assigns  of  such  Survivor,  at  any  time  or  Hamilton  and 
times  thereafter,  with  the  consent  and  approbation  of 
said  George  Henry  Carew  and  said  Mary  Carew,  his 
then  intended  and  now  Wife,  during  their  joint  lives, 
and  of  said  Mary  Carew  alone,  in  case  she  should  sur- 
vive said  George  Henry  Carew,  to  sell  and  absolutely 
dispose  of  or  convey  in  exchange  for  other  Lands,  the 
said  moiety  of  said  Hereditaments,  and  to  be  limited 
E>y  said  Mary  Hamilton,  from  and  after  her  death, 
tinto  or  for  the  benefit  of  said  George  Henry  Warring- 
ton and  Mary  Carew  as  aforesaid,  and  the  Issue  of  said 
Xf  arriage ;  and  that  tKe  Money  to  arise  by  such  Sale,  or 
'tihe  Lands  to  be  conveyed  in  Exchange,  should  from 
tiiencefbrth  be  subject  to  the  same  Uses  and  Trusts, 
^md  for  the  benefit  of  the  same  persons  as  were  thercin- 
l)efore  expressed  and  declared  concerning  the  said  moiety 
^i  said  Hereditaments  and  Premises.'' 

Subsequent  Deeds  were  executed,  of  the  8th  and  gth 
April  1796,  and  of  the  1st  and  2d  July  1813,  but  they 
trferred  to,  and  were  dependant  upon,  and  to  carry  into 
cffiict,  the  Deed  of  the  8th  December  1 795,  and  subject 
to  the  power  therein  given  to  the  Trustees. 

Mr.  Shadwell,  for  the  Motion: — 
We  contend  that,  the  Trustees  can  make  a  good  Title-; 

Q4 
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1816.  and  that  it  is  not    necessary  that  the    Conveyanee 

should  be  respited  till  the  Infant  Cesiuis  que  Tru^  attain 

.Attorney 

^  twenty-one.    Abell  v.  Heathcote  (a)  is  an  authority  to 

others         show  that  Trustees  under  a  Power  to  Exchange  may  make 

^^  a  Partition.    Lord  Eldon  does  not  overrule  that  Case  in 

Mart         M' Queen  v.  Farquhar  (6).    It  is  true,  there  was  some 

Hamilton  and  doubt  expressed  by  the  Lords  Commissioners  when  Abell 
others.  y^  Heathcote  came  before  them ;  but  when  it  was  after- 
wards brought  before  Lord  Loughborough,  he  had  no 
doubt.  Lord  Eldon,  in  M*  Queen  v.  Farquhar,  quotes  a 
passage  from  Touchstone -,  but  something  more  waB«  pro- 
bably,  said,  connected  with  that  quotation,  than  appears  in 
the  Report,  because  that  passage  apphes  only  to  Exchanges 
at  Conunon  Law,  and  not  to  Exchanges  under  a  Power, 
as  to  which  the  doctrine  is  different.  At  Common  Law, 
as  appears  in  Co.  Utt.  (c)  the  Lands  received  in  Exchange 
must  be  equal  to  those  given,  but  that  needs  not  be  so 
in  an  Exchange  under  a  Power.  So,  by  the  Common 
Law,  if  on  an  Exchange  a  party  be  evicted,  he  may 
enter  again  on  the  Lands  exchanged,  but  it  is  not  so. 
under  an  Exchange  in  pursuance  of  a  Power;  Covenants 
for  Title  being  always  taken.  A  Power  of  Exchange 
is  but  something  more  than  a  Power  of  Partition,  and 
includes  it.  If  the  Trustees  might  make  a  Partition, 
these  Infant  Cestuis  que  Trust  are  not  necessary  Parties, 
the  Conveyance  by  the  Trustees  passing  the  interest. 
In  Lord  Brooke  v.  Lord  and  Lady  Hertford  (d),  it  was 
held  that,  on  a  Partition  between  Infant  Cestuis  que  Trust 
the  Conveyance  should  be  respited  till  twenty-one;  but 

(a)    2  Ves.   p.  98.   S.  C.      (c)  Litt.  S.  64,  5. 
4  Bro.  C.  C.  278.  ((/)  2  P.  Wms.  518. 

(A)  1 1  Ves.  467. 
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that,    probably,  was  on  the  ground  that  no  'person  1810. 

can  take  possession  of  an  Estate  who  is  not  a  party 

Attorn RY 

to  the  Conveyance  (e),  and  therefore  the  Conveyance  ^ 

WB8  respited.    On  a  Bill  to  foreclose,  a  Decree  may  others, 

be  made  against  an  Infant^  who  has  only  a  day  to  show  v. 

cause  (J).  Mart 

Hamiltoii  apd 

Mr.  Belt,  contra ;—  ®*«»- 

The  Profession  have  always  doubted  the  propriety 
of  Lord  lAmghborougVs  decision  in  Abell  v.  Heathcote ; 
and  JLard  Udon^s  decision  in  M*Qutai  v.  Farquhar  de- 
stn^  that  authority.  There  is  not  the  same  strictness 
in  an  Exchange  under  a  Power,  as  at  Common  Law,  but 
it  must  be  as  near  as  can  be.  It  is  clear,  from  Lard 
Arooke  r.  Lord  and  Lady  Hertford,  this  Conveyance 
must  be  respited  till  the  Infants  attain  twenty-one. 

The  Vice-Chancellor: — 
The  Decree  in  this  Cause  Directs,  ''  That  the  Parties 
do  execute  mutual  Conveyances  to  each  other,  such  Con- 
veyances to  be  settled  by  the  Master.''  It  is  now  pro- 
posed to  vary  the  Minutes,  by  adding,  after  the  word 
"  Master,"  the  following  words,  ''  without  making  the 
Infant  Defendants  who  are  interested  in  the  said  Estates 
and  Premises,  or  any  of  them.  Parties  to  such  Convey- 
ance; and  that  a  day  or  days  may  be  given  for  such 
Infants,  after  they  shall  respectively  attain  their  age  or 
ages  of  twenty-one,  to  show  cause,"  in  the  usual  man- 
ner. To  enable  the  Court  to  decide  upon  this  Motion, 
die  Title  Deeds  have  been  produced,  but,  unless  they 

{e)  Co.  Lit.  331. 

if)  Goodier  v.  Ashton,  18  Ves.  83. 
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IB  16.  were  in  Evidence  in  the  Cause,  it  would  be  improper  U^ 

found  the  Decree  upon  them.    Assuming,  however,  that 
--  , .  they  were  in  Evidence,  and  to  have  been  regularly  before 

otheiB         °^®'  '  »hB\l  consider  the  propriety  of  the  proposed  va — 
f,^  notion  in  the  Minutes^ 

MAftT 

Haviltok  and      The  questi(Mi  arises  upon  the  Deed  of  the  8th  Decern- 
oliiers.         j^j.  lygg^  in  vvhich  a  Power  is  given  to  the  Trustees,^ 
''  to  sell  and  absolutely  dispose  of  or  convey  in  Exchange- 
for  other  Lands,  the  said  moiety,  S^c.'*  This  is  the  material 
Deed,  the  subsequent  Deed&  being  only  to  carry  it  into 
Execution.    The  Court  is  called  upon  by  this  Motion  to 
declare,  that  this  Power  so  clearly  enables  the  Trustees 
alone  to  make  Partition,  as  to  render  it  unnecessaiy 
to  make  the  Infant  Cestuis  que  Trust  parties  to  the  C!oi^ 
veyance. 

It  is  contended.  That  the  Title  can,  without  their  con- 
currence, be  so  indisputably  given  as  to  make  it  fitting 
for  the  Master  to  be  directed  not  to  make  them  Parties. 
It  is  a  motion  of  the  first  impression.  The  usual  course 
is  not  for  the  Court  to  order  who  shall  be  parties  to  a 
Conveyance,  but  to  leave  that  to  the  Master.  To  in- 
duce the  Court  to  deviate  from  its  ordinary  course,  and 
to  direct  beforehand  the  omission  of  the  Cestui  que  Trusts 
as  Parties,  it  must  be  shown  to  be  a  clear  Case,  and  free 
from  doubt;  for  otherwise  to  grant  this  Motion  may  ex- 
pose the  parties  to  the  risk  of  a  defective  Title,  and  future 
Litigation.  Independent  of  the  Power  in  this  Deed,  the 
Infants  must  be  made  Parties,  according  to  the  decision 
in  Lord  Brook  v.  Lord  and  Lady  Hertford  (g),  which 

(g)  2  P.  Wms.  518. 
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was  followed  by  Lord  Hardmcke  {h)  and  Lord  Tkurhw  (i),         1816. 


and,  but  for  the  Power,  must  have  governed  the  present 
^^ase* 


Attorn KY 

Gbmeral  .and 

others. 
With  respect  to  the  censtruction  of  the  Power,  let  v. 

lis  consider  whether  the  point  contended  for  is  so  clear         Mary 
xipon  principle,  or  so  settled  by  authority,  as  that  the  Hamilton  and 
Court  may  safely  venture  to  act  upon  it  in  the  maimer         otbers* 
prayed.    A  Partition  and  an  Exchange  are  well  known 
xnodes  of  assurance,  perfectly  distinct  from  each  other, 
each  having  its  own  rules.    A  Power  to  make  Partition 
would  not  warrant  an  Exchange.    Skeppard,  in  his 
Tbi/cAff one,  says  "  Jointenants,  Tenants  in  Common,  and 
Coparceners,  cannot  exchange  the  Lands  they  do  so 
hold  one  with  another,   before  they  have  made  Par- 
tition (A:)."    On  a  Partition,  each  has  his  own  Land, 
though  he  acquires  a  different  interest  in  it;  but  on  an 
Exchange,  the  Land  is  parted  with  altogether,  and  new 
Lands  acquired;  they  approximate  to  each  other,  and 
have  some  things  in  common^  but  they  are  not  the  sapie. 
The  rules  applicable  to  the  one,  do  not  apply  to  the 
other.    The  Power  here,  is  only  to  sell  or  exchange — to 
convey  the  moiety  for  other  Lands.     It  has  been  urged 
that  this  power  to  sell  or  exchange  affords  the  means  of 
eircttitously  effecting  a  Partition,  as  Ihe  undivided  Inte- 
rest may  be  sold»  and  a  divided  Interest  taken  back  by 
purchase.    It  is  sufficient  to  say  in  answer  that  is  not 
what  is  proposed  to  be  done  in  the  present  instance.    It 

(h)    See  Tuckfield    against     23d  April  1784,    noticed  in 

I  

Bailer,  Ambl.  197.    S.  C.  1  marginal  note  to  1  Dick.  243. 

Dick.  240,  and  see  Ld.  Redesd.  (k)  Sheppard's  Touchstone, 

Tr.  PI.  97.  Ed.  3.  p.  292. 
(0    Sec   Hobble    r.  Read, 
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1816.         is  said,  that  an  Exchange  under  a  Power,  is  not  altogether 

like  an  Exchange  at  Common  Leiw,  and  I  admit  it  fs 
Attorn ST 
^  ,   not  entirely  so.    But  it  is  difficult  to  discover  how  in  a 

Gembral  and    ^  ^     .  .  - 

^^^^^^  Conveyance  of  this  nature  any  new  use  can  anse,  unless 

11^  the  terms  and  limitations  of  the  Power  are  observed  ac- 

Mart  cording  to  the  Contract.  This  is  stated  by  the  Lord 
Hamilton  and  Chancellor,  with  his  usual  accuracy,  in  M'Queen  v. 
others.  Farquhar  (/)•  His  words  are,  "  I  conceive,  that,  wkeie 
there  is  a  Conveyance  by  Lease  and  Release  to  Uses, 
with  a  power  to  alter  the  Uses  by  an  Instrument,  the 
terms  and  limitations  of  which  are  prescribed  by  the 
.  general  Law,  the  new  use  will  not  arise  except  under  the 
very  circumstances  in  which  it  is  contracted  that  it  shall 
arise  (m).  In  the  ordinary  Settlements  of  great  Estates, 
Powers  of  Sale,  Partition,  Exchange,  &c.  are  inserted. 
In  the  present  Case  an  express  Power  to  make  Partition 
is  given,  as  to  the  other  moiety  of  the  Estate.  This  doc- 
trine, says  Lord  Eldon,  was  not  disturbed  by  decision, 
though  there  were  floating  opinions  until  the  case  of 
Ab^  and  Heathcote.  Previous  to  that  Case,  therefore,  it 
appears  from  the  highest  authority  to  have  heea  at  least 
a  very  doubtful  question,  whether  a  Power  of  Sale  or 
Exchange  would  authorize  a  Partition. 

The  only  ground  then  upon  which  this  motion  can  be 
supported,  if  at  all,  must  be  upon  the  authority  of  Abell 
and  Heathcote  (n).  That  case  arose  upon  a  difficulty  like 
the  present.  The  words  of  the  Power  were,  **  to  make 
Sale  of  and  convey,  surrender  and  assure,  or  convey  in 
exchange  for  or  in  lieu  of  other  Manors,  Lands  or 
Hereditaments,  to  be  situate  somewhere  in   England, 

> 

(0  11  Ves.  467.  («)  4  Bro.C.  C  378  &c 

(m)  lb.  p.  475.  S.  C.  2  Ves.  jun,  98. 


CASES    IN    CHANCERY.  225 

all  or  any  of  the  said  Freehold  and  Copyhold  Lands,  8lc.  \S]6. 

therehy  granted,  for  the  best  price,  &c.  in  money,  or 

A.TTAR.VSV 

ybr  such  other  equivalent  in  Manors,  Lands  or  Here"   ^  .      . 

^  '  General  and 

ditaments,  S^c*'    The  Case  came  before  the  Lords  Com-         others, 
miBsioners.    The  Lord  Commissioner  Eyre  expressed  an  v» 

opinion,  that  mider  the  word  sell,  a  Partition  might  be  Mart 
made;  the  two  other  Lords  Commissioners  rested  more  Hamiltoh  and 
upon  the  words,  ''  convey  for  an  equivalent  f'  these  ^ 
o|Mnions,  however,  do  not  carry  much  authority  with 
them;  for  the  Lords  Commissioners  were  so  doubtful, 
that  befcNne  they  went  out  of  office,  they  declined  giving 
Judgment,  and  recommended  another  argument  (0).  The 
opinion  thrown  out  by  Lord  Commissioner  Eyre  is 
oveftnmed  in  McQueen  v.  Farquhar,  which  expressly 
decides  that  a  Power  of  Sale  is  not  well  executed  by  a 
Partition.  It  is  due,  however,  to  the  memory  of  that 
great  Judge  to  say,  it  appears  he  had  not  fully  made  up 
his  mind  upon  the  subject.  The  opinion  of  the  other  two 
Conmussioners,  if  well  founded,  does  not  apply  to  the 
piesent  Case,  because  the  words  upon  which  they  relied 
are  not  in  the  present  Deed.  That  Case  came  after- 
wards before  Lord  Loughborough,  who  thought,  contrary 
io  Lord  Commissioner  Eyre,  a  Partition  was  clearly 
in  the  contemplation  of  the  Parties  creating  the  Power. 
If  it  was,  it  is  singular  the  word  Partition  should  not 
hare  been  mentioned  in  the  Power.  Lord  Loughborough 
relies  much  upon  the  possession  of  the  legal  Estate, 
and  the  means  thereby  afforded  of  defending  an 
Ejectment. 

In  M'Qjueen  v.  Farquhar,  Lord  Eldon,  observing  upon 
Abell  V.  Heathcote,  says,  "  I  doubt  whether  the  language 

(w)  See  2  Ves  jun.  99. 
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1316.  two  Witnesses,  with  the  following  Certificate,  signed  by 

a  Mons.  Sensieur,  a  Notary  Public  of  Paris,  with  his 

KiNiiAiRD.      Notarial  Seal;  "which  I,  Royal  Notary  in  Paris,  do 

^^  certify;  the  French  Law  not  allowing  any  Magistrate 

Lady  Saltoun.  for  that  purpose.    Witness  my  Hand  and  Seal,  the  7th 

December  iSis.**  There  was  also  a  Memorandum  by 
Sensieur,  stating  that  a  Mr.  Guilloneau,  a  Notary  of 
London,  was  enabled  to  verify  his  Signature  and  Seal,  if 
necessary. 

The  Accountant  General  refused  to  act  upon  this 
Power  of  Attorney ;  and  supposing  there  must  be  some 
mistake,  recommended  it  to  be  sent  again  to  Paris, 
which  was  accordingly  done,  and  was  again  returned  in 
the  former  state,  with  a  Letter  from  Mons.  Sensieur  to 
the  Plaintiff,  stating,  in  effect,  **  That  all  the  demands 
which  he  had  made  to  the  Judges  in  order  to  obtain 
the  Legislation  that  was  desired,  had  been  fruitless.  He 
had  not  been  more  successful  with  the  Mayor  of  his 
District,  who  had  also  refused.  In  this  respect  he  could 
not  dissemble  to  his  Lordship,  that  what  he  wished 
was  too  contrary  to  French  Customs  to  hope  for  it  to  be 
obtained." 

Upon  the  Power  being  returned,  the  Plaintiff's 
Solicitor  apjdied  to  Mr.  Guilloneau,  the  London  No- 
tary,  who  under  his  Notarial  Seal,  certified  on  the  23d 
January,  1816,  '*  That  Mr.  John  B.  T.  Sensieur,  whose 
Signature  and  Seal  are  set  and  affixed  at  the  foot  of  the 
Paper  Writing  thereunto  annexed  (being  the  Power  in 
question)  is  a  Royal  Notary,  practising  in  the  City  of 
Paris,  to  me  personally  known,  and  with  whose  Signature 
and  Seal  I  am  well  acquainted ;  and  that  to  all  Acts  and 
Instruments  by  him  signed  and  passed  in  that  quality,  full 
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Ikith  and  credit  are  and  ought  to  be  given  in  Judi-  1316. 

cature.**  t  ^  ir 

Lord  KiNVAiRD 

The  Plaintiff's  Solicitor  again  applied  to  the  Ac-  v* 

countant  General,  to  know,  if  he  would  act  upon  the  ^^y  Saltoun. 
Power  thus  verified,  to  which  he  answered.  That  he  had 
no  doubt  of  the  accuracy  of  the  Power,  and  the  authen- 
ticity of  the  Signature  of  the  Plaintiff,  but  that,  from 
the  custom  that  had  prevailed  in  his  office,  for  a  great 
many  years  previous  and  subsequent  to  his  filling  it,  of 
lequiring  all  Powers  of  Attorney,  executed  in  Parts 
abroad,  being  verified  in  the  way  he  required,  he  la- 
mented he  coidd  not  act  upon  the  power  in  question  in 
its  present  shape,  unless  by  the  express  Order  of  the 
Comrt  of  Chancery. 

Mr.  Datndeswett  now  moved,  on  an  Affidavit  verifying 
llie  foregoing  Statement,  '^  That  the  Accountant  Ge- 
neral might  be  directed  to  dispense  with  the  Chief  Ma- 
gistrate of  the  Place  where  the  Letter  of  Attorney  was 
executed  by  the  Plaintiff,  certifying,  that  the  Person 
subscribing  himself  a  Notary  Public,  is  a  Notary  Pub- 
lic, and  that  due  credit  may  be  given  to  his  Act  and 
Deod;  and  that  he  may  also  dispense  with  the  Chief 
Magistrate's  affixing  his  Official  Seal ;  and  that  he  may 
be  abo  directed  to  act  upon  the  said  Letter  of  Attorney, 
in  the  way  it  is  now  executed  and  verified." 

The  Motion  was  consented  to  on  the  part  of  the 
Defendyit. 

The  Vice-Chancellob: — 
You  may  take  the  Order,  on  producing  an  Affidavit, 
^i  Mons.  Sensier,  is  a  Notary  Public  of  Paris. 

Order  made. 
R 
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\    ^'[         BILLING,  Assignee  of  BURKITT  v.  FLIGHT. 
19  Jan.  3  Feb.  ° 

^^^V*?  f ^'  The  BiU  stated,  that  previous  to  the  month  of 
itdemurraUe  November  1813,  and  up  to  the  1st  of  December  1813, 
avcT'rukd.  Williiam  Burkitt  carried  on  business  as  a  Stock  Broker, 

and  was  in  the  habit  of  contracting  for  the  purchase  and 
sale  of  Stock  in  the  Public  Funds,  Scrip,  Omnium,  and 
other  Ptiblic  Securities,  at  a  future  day,  when  in  &ct  it 
WHs  n^t  int^fiided  that  duch  Stock  or  Securities  should 
b^  tflufglfen^,  but  only  that  the  difference  between  the 
pri^i^  bt  ftucli  Stock  or  Public  Securities  on  the  day 
when  the  ^ontlucl  was  made,  and  the  day  when  the  con- 
tract was  to  be  performed,  should  be  paid. 


ll^reviously  to  the  26th  November  1813,  Burkitt  made 
a  Contract  with  the  Defendant  for  the  purchase  of  a 
large  quantity  of  Stock  in  the  Public  Funds,  Scrip, 
Omnium,  or  other  PuUic  Securities,  at  the  price  which 
such  Stock  bore  on  the  day  when  such  -contract  was 
made,  and  which  Stock,  by  the  terms  of  the  contract, 
was  to  be  transferred  on  the  26th  of  November,  but  in 
fact,  neither  Flight  nor  Burkitt  had,  at  the  time  of  such 
contract,  any  Stock,  Scrip,  Omnium,  or  Public  Securities, 
Aor  were  they  intended  to  be  actually  transferred,  hnH 
the  difference  in  value  between  such  Stock,  8ic.  on  the 
day  when  the  contraot  was  nsade  and  on  the  ^6t]i  No- 
vember 1813,  was  to  be  paid  by  Flight  to  ^trkHi,  dr 
by  Burkitt  to  Flight,  according  to  the  rise  or  fell  in  the 
price  of  the  Public  Stocks  or  ISecurities. 

The  difference  in  value  olf  iihe  Stock,  &c.  on  the 
s6th  Ncfveimber  1813,  amounted  to  481/.  55.  infavourof 
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^JUg^,  and  was  settled  by  him  on  the  foUowing  day,  by  I8ig' 

»  cheequa  on  Burkitt's  bankers,  which  was  paid* 

V. 

Surkitt  carried  on  also  the  trade  of  a  coal  merchant.        Flight. 
'On  the  9th  December  1813  a  Commission  of  Bank- 
STuptcy  issued   against  him,  and   he  was   declared  a 
"Hank  nipt,  and  the  -Plaintiff  was  chosen  Assignee,  and 
-Iiad  the  usual  Assignment  made  to  him* 

Burkiit  surrendered  under  his  Commission,  but  before 
^nis  Examination  left  England,  and  w^nt  to  the  West 
Xndies,  where  he  died. 

The  Bill  then  stated,  that  on  the  20th  AfMril  1815, 

^loeing  within  six  months  after  the  contract  made  by 

JBurkkt  with  Flight,  the  Plaintiff,  as  Assignee  of  Burr 

SeUt,  conunenced  un  Action  against  the  Defendant,  to 

^pecorer  the  said  sum  of  481/.  55.,  which  Action  was 

w^  Issue;  but  that  the  Plaintiff  was  unable  safely  to  pro- 

^seed  to  trial  in  such  Action,  without  a  Discovery  from 

ihe  Defendant  of  the  transaction;  and  the  BiU,  after 

fartieularly  interrogatmg  him  as  to  the  same,  prayed  a 

fiill  Disclosure  and  Discovery.  * 

7b  this  Bill,  the  Defendant  put  in  the  following  Plea : 
^  This  Defendant,  by  protestation^  tec.  Saith,  he  is  ad- 
vised^  that  the  Complainant  in  and  by  his  said  Bill  seeks 
%  Biscov^  of  the  mattes  ther^n  set  forth  from  this 
Defendant,  in  order  to  enable  the  said  Campkinant  to 
psoceed  to  Trial  in  an  Acticm  at  Law  brought  by  the 
Complainant  against  this  Defendant,  and  in  the  Com- 
plainant's said  BiU  mentioned ;  to  which  BiU  and  Di$- 
istOP9fKj.  this  Ddkndant  doth  pleads  and  &r  Plea  saith, 
that  the  said  Action  at  Law  brought  by  the  said  Com- 
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1816.  plainant  against  this  Defendant  is  not  an  Action  of  Debt 

founded  upon  or  according  to  the  form  of  the  Statute 
in  that  case  made  and  provided,  and  passed  in  the  7th 
Flight.  year  of  his  late  Majesty  King  (Jeorge  the  2d,  and  in- 
tituled, "  An  Act  to  prevent  the  infamous  practice  of 
Stock  Jobbing ;"  and  that  this  Defendant  ought  not  to 
be  compelled  to  answer  upon  oath  the  said  Complain- 
ant's Bill,  or  to  set  forth  any  matter  or  thing  whereby 
he  may  subject  himself  to  any  pain  or  penalty  enacted 
by  the  said  statute,  or  otherwise.    And  this  Defendant  ^ 

doth  plead  the  said  statute,  and  doth  aver  that  the  said  j 

Action  mentioned  in  the  Complainant's  said  Billj  and  £ 

brought  by  him  against  this  Defendant,  is  an  Action  ^j 

upon  Assumpsit,  and  not  such  an  action  as  is  directed  £j 

by  the  said  statute  :  Wherefore  this  Defendant  humbly 
demands  the  judgment  of  this  honourable  Court»  whe- 
ther he  shall  be  compelled  to  make  any  Answer  to  the 
said  Bill ;  and  prays  to  be  hence  dismissed,  with  his  Costs 
and  Charges  in  this  behalf  most  wrongfully  sustained.'* 

Mr.  Leach,  and  Mr.  Heys,  in  support  of  Plea: — 
The  Statute  of  the  7th  Geo.  2d,  ch.  8.  s.  ft,  gives  an  Ac- 
tion of  Debt  to  recover  money  paid  on  transactions  of 
this  nature,  and  provides  that  the  Defendant  shall  answer 
a  Bill  of  Discovery,  though  the  Discovery  may  subject 
him  to  penalties.    Here,  however,  an  Action  ofAsmn^ptii 
has  been  brought,  and  as  that  is  not  the  action  in  respect 
of  which  the  Statute  enables  the  Paity  to  obtain  a  Dis- 
covery, the  Statute  does  not  apply,  and  the  Party  is  not 
bound  to  answer,  as  his  answer  may  subject  him  to  p^ial- 
ties.    If  the  Bill  had  stated  that  an  Action  of  Assun^^ 
had  been  brought,  it  would  have  been  demurrable ;  ba 
.  as  it  only  states,  an  Action  has  been  brought,  withou 
saying  what  Species  of  Action,  this  Plea  was  neoessary^^ 
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in  order  to  state  what  sort  of  Action  had  been  brought^ 
and  that  it  is  an  actioni  to  support  which^  a  Bill  of  Dis- 
eovery  will  not  lie« 

The  case  of  Thisilewood  v.  Cracrafi  (a)  shows  that  the 
Form  of  Action  must  be  such  as  the  statute  gives,  in 
Older  to  have  the  benefits  given  by  the  Act  in  support 
€i  the  Action.  In  Bullock  v.  Richardson  (&)  Lord 
EUon  has  given  an  opinion  upon  the  Act. 

Mr.  Cooke,  contra : — 
This  Court  will  not  decide  whether  the  Action  upon 
the  Statute  ought  to  be  Debt  or  Assumpsit.  Though  the 
Act  mentions  a  particular  form  of  action,  it  does  not 
foDow  that  that  form  of  action  must  be  exclusively  ad- 
hered to.  This  Case  falls  within  the  5th  and  8th  clauses 
of  the  Act,  and  in  those  clauses  an  Action  of  Debt  is  not 
mentioiied,  but  the  words  '*  Bill,  or  Plaint,  or  Informa- 
tion,'' are  used,  which  include  Assumpsit.  The  plea 
ou^t  to  have  averred  t^at  the  Defendant  would  by 
answering  subject  himself  to  Penalties,  and  then  the 
Court  would  have  decided  whether  the  Answer  would  sub- 
ject him  to  Penalties.  If  the  Action  is  brought  on  the 
first  chuise  of  the  Act,  there,  no  penalty  is  given,  and 
the  Defendant  must  answer. 

Mr.  Leach,  in  reply  : — 
The  Court  is  bound  to  decide  whether  an  Action  of 
Aitun^sk  can  be  maintained  on  this  Statute,  and  whether 
the  Defendant  is  bound  to  discover. 

The  first  section  of  the  Act  gives  double  Costs,  and 
that  is  a  penalty ;  so  that  if  the  Action  is  brought  on 
that  section  the  Defendant  is  not  bound  to  discover,  as 
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is  clearly  the  case  where  the  Action  is  brought  on  the 
^th  and  8th  sections,  luider  whieh  this  Case  faUs.  As 
the  statute  is  mentioned  in  the  Bill,  it  was  not  necessaiy 
to  mention  it  in  the  Plea ;  a  Plea,  merely  stating  that  an 
Action  of  Assumpsit  had  be^i  brought,  was  all  that  was 
necessaiy. 

The  Vice-Chan CELLOR : — 
The  Argument  in  support  of  this  Plea  was,  that  the 
right  to  a  Discovery  given  by  the  2d  Section  of  the  Act, 
was  confined  to  the  specific  Action  menticmed  in  the 
first  Section,  viz.  the  Action  of  Debt,  and  did  not  extend 
to  an  Action  of  Assumpsit,  such  as  the  Plea  av^red^the 
present  to  be.  The  contrary  was  contended  l^  the 
Plaintiff;  and  further,  that  the  Plea  was  objectionaUe  in 
form,  not  containing  any  averment  of  the  liaUlity  te 
penalties,  which  would  be  incurred  by  making  the  Dis- 
covery. The  ^nswer  given  to  the  latter  objection  was, 
that  the  Court  was  bound  to  take  notice  of  the  Act  of 
Parliament  by  which  the  pendties  .were  imposed,  and 
that  itMs  only  necessary  to  show  this  not  to  be  a  case 
in  which  Discovery  is  given  by  the  Act,  by  introducing 
a  fact,  viz.  the  nature  of  the  Action  brought,  which  does 
not  sufficiently  appear  by  the  Bill. 

As  to  the  first  point,  though  the  first  Section  of  the 
Act,  by  declaring  the  Contract  to  be  void,  and  that  the 
money  paid  should  be  restored,  seems  to  lay  a  foun- 
dation for  an  Action  of  Assumpsit,  as  well  as  Debt,  yet 
the  limitation  of  time  for  bringing  the  action  to  six 
months,  and  the  other  provisions  respecting  it  being 
expressly  confined  to  the  Action  of  Debt,  afford  an  in- 
ference that  it  was  the  intention  of  the  Legislature  that 
no  other  Action  should  be  brought,  because  otherwise 
those  provisions  might  be  rendered  nugato^. 
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Thea9  pcii^ta,  however,  it  will  not  Ite  nooessary  to 
^tenvuie  on  the  precept  oQQasu)|i4]l)eoau8e  there  are  other 
^rouQcUi  on  whii^h  ti^e^  V^  i^  objeotion^le.    It  pro- 
<9eda  on  ^  loiitakeii  copstructioii  of  th?  Act  a8  applied 
lo  a  Ofife  »uch  aci  is  stated  in  this  Bill.    It  is  whdly 
T)uilt  on  the  Assumption,  which,  if  the  Plea  i^  allowed^ 
Wnst  be  adopted  by  the  Court,  that  the  resistance  to 
J)iscoTery  in  this  C^^e  is  founded  on  the  nature  of  the 
Jlction  to  support  which  the  Discovery  is  sought,  and 
that  but  for  that  circumstance  the  Discovery  might 
liave  been  enforced.    But  without  determining  whether, 
:in  that  respect,  the  Plea  would  have  been  objectionable, 
-the  principle  on  which  it  is  founded  is  erroneous.     In  a 
<:ase  such  as  is  stated  in  this  Bill,  the  protection  against 
Discovery  doe9  not  arise  from  the  nature  pf  the  Action, 
lut  from  its  not  being  one  to  which  the  ri^t  to  a  Dis- 
covery given  by  the  Statute  qs^iends.    That  right  ap- 
pliea  only  to  Cases  which  fall  under  the  4th  section  of 
the  Act,  which  gives  protection  from  penalties  to  the 
party  i|ia)ung  Discovery;  but  no  such  protection  is 
|ivw  ip  oases  like  the  present,  which  fall  imder  tho 
l^th  and  3th  Sections;  nor  ip  i^uch  oases  is  any  Bill  of 
Piacovery  given.    The  transactions  stated  ii)  this  Bill 
comiQ  under  these  latter  sections ;  and  cc»)seqi)ently  as 
to  them  ther^  is  nothing  to  deprive  the  Party  of  his 
general  {protection  from  Di^Qovery  by  reason  of  his  lia- 
bility to  the  Penalties  therein  ^nposed.  Ip  i^^thcrCa^e, 
tl^^refbre,  ca^  it  be  material  what  is  the  Form  of  the 
Action  in  aid  of  which  the  Discovery  is  sought.    In  the 
one  case,  bepause  no  penalty  can  ever  be  incurred  by 
ij^aking  the  Discovery;  in  the  other«  because  no  pro* 
t^tion  is  ^ven  against  the  penalties ;  nor  oan  a  Dis- 
covery exer  be  enforced.    This  was  the  construotion  put 
Oi^  the  Act  by  Lord  Eliion,  in  the  Cfu9e  of  Bullock  and 
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Bichardson  (c).  In  this  view  of  the  subject,  the  fact 
put  in  Issue  by  the  Plea  is  wholly^  immaterial.  The  ob- 
jections to  Discovery  appear  on  the  face  of  the  Bill; 
and  the  proper  mode  of  resisting  the  Discovery  was  by 
a  Demurrer.  Upon  these  grounds,  the  Plea  must  be 
overruled. 

Plea  overruled. 

(c)  1 1  Ves.  373. 


HEATHCOTE  v.  ALDRIDGE. 


19th  and  34tb 
January. 

FUa  of  Title  ThIS  Bill  was  filed  by  Thomas  Freeman  Heathcote, 
io  a  BiUby  an  g^^  ^  Impropriate  Rector  of  the  Rectory  of  Wellow, 
R^Un-fo  Tthes  ^^^^'^^^  Partly  in  the  County  of  Wilts,  and  part  thereof^ 
Qver^ndcd.  called  East  Wellow,  and  Emley  otherwise  Embley,  in 

the  County  of  Southampton,  praying,  an  account  of  the 
Tithes  of  Com  and  Hay  of  a  Farm  occupied  by  the 
Defendant,  situate  in  that  part  of  the  Rectory  of  Wellow, 
which  is  in  East  Wellow.  The  Bill  contained  a  Charge, 
**  That  the  Defendant  had  in  his  possession  or  power 
some  Books  or  Book  of  Account  or  Accounts,  or  Re- 
ceipts, Entries,  Memorandums,  Papers  or  Writings, 
whereby,  if  produced,  it  would  appear  that  the  Tithe  in 
kind  of  Com  and  Hay  was  due  and  payable,  or  had  in 
former  times  been  rendered  and  paid  by  the  Owners 
and  Occupiers  of  the  Farm  and  Lands,  in  the  possession 
or  occupation  of  the  Defendant,  to  the  Rector  Impro- 
priate for  the  time  being  of  that  part  of  the  Rectory  of 
Wellow  which  is  in,  or  is  called.  East  Wellow,  or  to  a 
full  and  fair  Compensation  for  the  same,  but  refuses  to 
discover  the  same ;  or  Defendant  has  seen  such  Books, 
Accounts,  Receipts,  Entries,  Memorandums,  Papers  and 
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Writings,  and  he  knows  in  whose  possession  or  power 
the  same  are,  or  what  is  become  thereof,  but  refuses  to 
discover  the  same." 

To  this  Bill  the  Defendant  pleaded  ''  To  the  best  of  his 
information  and  beUef,  that  in  the  month  of  March  171^ 
Tkmuis  Norton,  of  Izworth  in  the  County  of  Suffolk, 
Esquire,  deceased,  and  Charles  Norton,  of  Winchester  in 
the  County  of  Southampton,  were,  amongst  other  Here- 
ditaments, seised  or  well  entitled,  of  or  to  the  Farm, 
Lands  and  Premises,  situate  within  East  Wellow,  in  the 
County  of  Southampton,  now  occupied  by  Defendant, 
and  in  said  Bill  mentioned ;  and  were  also  entitled  in 
Fee  Simple  to  all  manner  of  Tenths  and  Tithes,  of  what 
kind  soever,  coming,  growing,  renewing  and  increasing, 
in,  within  or  from  the  same,  or  part  or  parcel  thereof, 
sabject  to  two  Mortgages,  one  whereof  had  been  granted 
by  the  said  Thomas  Norton  and  Charles  Norton  to,  and 
was  then  vested  in,  Mary  Turges,  of  the  City  of  Lon- 
dxm.  Widow,  for  securing  to  her  the  sum  of  3,300  /. 
with  Interest;  and  the  other  whereof  had  been  granted 
by  the  said  Thomas  Norton  and  Charles  Norton,  to,  and 
was  then  vested  in,  Richard  Bateman  and  John  Jacob, 
for  securing  to  the  said  Richard  Bateman  the  sum  of 
300  /.  with  Interest ;  and  that  the  said  Thomas  Norton  and 
Charles  Norton  were  at  the  same  time  in  the  possession 
or  receipt  of  the  Rents  and  Profits  of  the  said  Farm, 
Lands  and  Premises,  and  of  all  manner  of  Tenths  and 
Tithes  of  what  kind  soever,  coming,  growing,  renew- 
ing, and  increasing,  in,  within,  or  from  the  same: — 
Saith  to  the  best  of  his  information  and  belief,  that 
said  Thomas  Norton  and  Charles  Norton,  being  so 
seised  or  entitled,  and  being  in  such  Possession  or  Re- 
ceipt, by  certain  Indentures  of  Lease  and  Release,  bear- 
ing date  respectively  the  23d  and  24th  of  said  Month 
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of  March  1712»  the  Refeaae  being  made  of  fcmr  parta^ 
and  made  or  expressed  to  be  made  betiweea  the  said 
Thomas  Norton  and  Charles  Norton  of  the  first  part;  tlK 
said  Mary  Turgis  of  the  second  part;  the  said  Richard 
BaUman  and  J^hu  Jacob  of  the  thkd  part;  and  the 
Honourable  George  Rodney  Brydges^  of  Avington  in  the 
said  C!ounty  c^  Southamptw*  Esquire^  of  the  fonitb 
part;  In  conBideration  of  the  sum  of  3424/.  39*  Qd. 
to  the  said  Mary  Turgis  paid  by  the  said  Georfgti 
Rdidmy  Brydges^  and  of  308/.  13s.  ^d.  to  the  saMk 
Richard  Bateman  paid  by  the  said  George  Rodmey 
Brydges,  in  fuU  of  all  Monies  due  to  them  respectirely 
on  their  said  recited  Mortgages,  and  in  consideration 
of  the  further  siun  of  6,71^6/.  75.  ^d.  to  the  said 
Thomas  Norton  paid  by  the  said  George  Rodney 
Brydges\  and  aJUo  of  5ff  to  the  said  Charles  Nortom 
and  John  Jacob  paid  by  the  said  George  Rodney 
BryJ^es^  they  the  said  Thonum  Norton  and  Charles  Nor^ 
ion,  and  by  the  direction  and  appointment  of  the  said 
Thomas  Norton,  the  said  Mary  Turgis  and  Richard 
Baieman,  and  also  the  said  John  Jacob,  by  the  direc- 
tion and  appointment  of  the  said  Thomas  Norton  and 
Richard  Bateman,  did  grant,  bar^n,  sell,  alien,  release* 
and  confirm,  unto  the  said  George  Rodney  Brydges,  and 
to  his  Heirs,  amongst  other  Hereditaments,  the  said 
Farms*  Lands  and  Premises  now  occupied  by  De- 
fendant; and  also,  all  and  all  manner  of  Tenths  and 
Tithes  of  what  kind  soever,  coming,  growing,  renewing, 
or  increasing,  in»  within,  or  from  the  same,  or  any  part 
or  parcel  thereof;  To  hold  to  the  said  George  Rodney 
Brydges,  his  Heirs  and  Assigns,  to  the  use  of  the  said 
George  Rodney  BrydgeSp  his  Heirs  and  Assigns,  for 
ever :  Saith,  to  the  best  of  his  information  and  belief, 
that,  by  virtue  of  said  Indentures  of  Lease  and  Release, 
upon  the  ciHnpletion  of  the  said  Assunmces,  the  ^aid 
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Gfoofrge  Rodney  Bridges  entered  into  Vosseaekm^  or  into 
t;lie  Receipt  <^  the  Rents  and  Profits  of  the  said  Fann^ 
X^aods  and  Premises,  and  of  the  other  Hereditaments 
4Byed  by  the  said  Indentures  of  Lease  and  Rdease, 
of  all  and  all  manner  of  Tenths  and  Tithes,  of  what 
l^nd  soever,  comings  renewing^  or  increasing  in,  within, 
m^T  from  the  same,  and  every  part  or  parcel  thereof:  And 
'ftliat  the  said  Fann«  Lands  and  Premises,  and  other  He- 
areditaments,  and  the  said  Tenths  and  Tithes,  by  divers 
esne  Conveyances,  and  other  good  Assurances  in  the 
w/  became,  and  now  are,  vested  in  the  most  hciurar- 
^sablo  Richard  Marquis  of  Buckingham,  for  his  life, 
^^^ith  certain  Remainders  over:  Saith,  that  the  said 
^JRichard  Marquis  of  Buckingham,  in  or  about  the 
onth  of  September  1813,  did  agree  to  demise  the  said 
arm.  Lands  and  Premises  to  Defendant,  discharged 
ram  the  payment  of  Tithes  for  a  term  of  years  from 
sgth  of  September  18x3,  and  that  under  such 
..Agreement  Defendant  is,  and  from  the  said  agth  of 
^September,  hath  been^  in  possession  and  enjoyment  of 
dd  Fann,  Lands  and  Premises:  Saith,  to  the  best 
his  information  and  belief,  that  said  George  Rodney 
JOrydges,  and  those  claiming  under  him,  ever  since  the 
^^xecntion  of  the  said  Indentures  of  Lease  and  Release, 
liave  been^  and  that  the  said  Richard  Marquis  of 
^Buckk^ham,  daimii^  under  the  said  George  Rodney 
3ry^^,  and  under  the  Conveyances  and  Assurances 
^reeaid,  now  is  in  the  Possession  or  in  the  receipt  of 
the  Bwts  and  Profits  of  the  said  Farm,  Lands  and  Pre- 
mises^  and  the  Tithes'  arising  in,  within,  or  ftom  the 
laoM^  without  any  claim,  right,  title  or  interest  what** 
evor,  to  or  in  the  said  Tithes,  or  to  any  part  thereof, 
being  made  or  set  up  by  Plaintiff*,  or  any  other  Person, 
until  the  filing  of  the  present  Bill,  being  upwards  of 
one  hundred  years :  All  which  matters  and  things  De- 
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fendant  doth  plead  in  Bar  to  said  Bill;  and  prays  ibe 
Jadgmoit  of  this  Honourable  Court,  whether  he  ooght 
to  be  compelled  to  put  in  any  further  or  other  Answer 
thereto;  and  prays  to  be  hence  dismissed,  with  his 
Costs  and  Charges  in  this  behalf  sustained* 

Mr,  Blake,  in  support  of  I^ea : — 
The  Plea  in  this  Case  is  framed  after  that  pleaded  in 
Dobk  y.  Cridland(a),  except  that  in  this  Plea  no  Hne 
is  mentioned.  Enjoyment  of  a  portion  of  Tithes  for  a 
series  of  years  in  pernancy,  or  under  colour  of  xide, 
aflfords  as  good  a  defimce  in  the  Case  of  Tithes  as 
Possession  for  a  length  of  time  does  in  other  cases  of 
Real  Property.  Famhaw  y.  Rotherham  {b),  the  Judgment 
in  which  Case  I  haye,  in  Lord  Henley's  Handwriting, 
Scott  y.  Airey(c),  Strut  v.  Baker  (d),  the  <2ic^ifiii  in 
Bemey  y.  Harvey{e),  and  Dartmouth  y.  Roberts  (f). 
This  Plea  ayers  a  Title  in  1712,  r^ularly  deduced  firom 
thence  to  those  under  whom  the  Defendant  claims. 


Sir  S,  Romilltf,  Mr.  BeU,  and  Mr.  Roupell,  amtra : — 
This  is  not  a  proper  Case  for  such  a  Plea — ^it  is  not  a 
Plea  of  Title,  but  of  circumstances  from  whence  a  Title 
is  to  be  inferred.  Where  Title  is  pleaded,  the  Con- 
yeyances  stated  in  the  Plea  must  show  a  clear  deriyable 
Title  in  the  Defendant.  Whereyer  a  Defence  is  made 
upon  presumptiye  Eyidence,  such  Defence  ought  to  be 
made  by  Answer.  Possession  of  Land  for  a  length  of 
years  giyes  a  Title;  but  it  is  not  so  as  to  Tithes;  no 
length  of  time  bars  a  claim  of  Tithes ;  there  may  be 
reasons  why  it  should  haye  been  originally  determined 


(a)  3  Bro.  C.  C.  374. 
(6)  This  Case  is  reported  in 
3  GwilL  1174. 
(c)  3  Gwill.  1 174. 


((f)  3  Ves.  jun.  625. 
(e)  17  Ves.  119. 
(0  16  East,  334. 
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otherwise,  but  the  doctrine  is  now  settled.    In  a  Plea  of 
Title  it  is  not  sufficient  to  say  by  divers  mesne  Convey- 
uices  a  Title  is  derived  to  those  under  whom  the  De- 
fendant holds,  but  the  Conveyances  must  all  be  stated. 
In  Burtlem  v.  Burbage  (g),  the  Plea  stated  mesne  As- 
signments; but  there,  the  origin  of  the  Title  was  stated, 
which  is  not  thecase  in  this  Flea.    The  Plea  also  is  bad 
in  this;  that  it  is  only  as  to  information  and  belief; 
whereas  the  Facts  ought  to  have  been  positively  averred. 
Another  objection  is,  that  as  a  Flea  admits  all  it  does 
not  traverse,  this  Flea  must  be  taken  to  admit  the 
Statement  in  the  Bill,  that  the  Defendant  has  in  his 
yeooion  Books,  Papers,  &c.  which  show  the  Plaintiff 
is  entitled  to  these  Tithes.    Supposing  the  Plea  is  other- 
"irise  good,  it  ought  to  have  contained  an  Averment  that 
there  were  no  such  Books,  &c.  and  an  Answer  in  sup- 
Yoti  of  such  Averment.     No  Answer  is  given  to  the 
^estion,  whether  the  Plaintiff  is  Impropriate  Rector; 
*or  as  to  the  particular  Lands  in  respect  of  which  an 
Exemption  from  Tithes  is  claimed. 
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Mr.  Blake  in  reply : — 
Title  is  not  a  Fact^  but  a  Consequence  of  Facts;  and 
this  Plea  states  the  Facts  and  Consequence.  Length  of 
time  does  not  make  a  certain  Title  in  any  case,  but  is 
taly  evidence  of  Title.  In  the  case  of  the  Dean  of  Wind- 
«or,  mentioned  in  Lord  Henley*s  Judgment  in  Fanshaw 
?.  Roiherham,  a  Plea  of  Fine  and  Non-claim  was  allowed 
lo  a  Rector^s  Bill ;  and  if  Possession  for  a  length  of 
time  be  in  substance  a  good  defence  in  the  case  of  Tithes, 
ta  well  as  in  the  case  of  Land,  why  should  it  not  be 
pleaded  to  a  Bill  for  Tithe,  as  it  certainly  may,  to  a  Bill 


(g)  4  GwilL  1324. 
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for  Land?  Thougli  the  form  of  the  liea  is  at  to  in^ 
formalioa  tmd  belief^  yet  it  is  the  Facts  as  to  which  he 
IS  infonned  and  believes,  tlmt  are  put  in  Issue,  and  not 
merely  his  infiMmatioD  and  belief.  Tour  Honor  de- 
termined in  Dnw  v.  DnwQi)^  that  a  Plea  as  to  iiH 
formatioa  and  belief  was  good*  As  to  the  objectioii, 
that  we  have  not  set  forth  the  Lands  which  we  claim  to 
be  exempted  from  Tithe,  it  is  not  necessary.  If  it  were 
a  Plea  of  a  Modua,  then  the  Land  corered  by  the  Modus 
must  be  stated;  bttt  that  is  not  necessary  where  the 
Rector's  Title  to  the  Tithes  is  denied;  on  the  contrary, 
such  a  stat^nent  would  oyer-rule  the  Plea,  and  so  would 
an  admission  that  the  Plaintiff  was  Rector  (i).  WiA 
respect'  to  the  objection  as  to  not  having  stated  parti- 
cularly the  mesne  Assignments,  if  the  Plea  is  retried  to^  it 
will  then  be  necessary  to  prove  the  mesne  Assignments. 
As  to  the  charge  respecting  Books,  &c.  it  is  consistent 
with  the  Plea  to  admk  that  we  have  sudi  Books,  because 
the  dUenoe  is  not  thsit  Tithes  for  the  Lands  in  question 
never  were  paid  to  the  Rector,  but  that  these  Tidies  are 
now  severed  from  the  Rectory;  and  the  charge  in  the 
Bill  is,  that  the  Books  prove  either  that  Tithes  now  are 
p«yaUe»  lOr  formerly  nmre  rendered,  to  the  Rector. 


The  VicB-CaANCSLLoit : — 
Jan.  24.  I  shall  not  now  finally  decide  upon  this  Plea,  but 

only  state  my  present  impression. 


This  is  a  common  Bill  by  an  Impr^riate  Rector,  for 
Tithes,  against  a  person  holding  Lands  within  the  Rec- 
tory;  and  the  Defendant,  statmg  a  demise  to  him  of  the 
Lands,  free  from  Tithes,  pleads  aTitle  in  his  Landlord  to 


(h)  a  Yes.  &  Bea.  159. 


(t)  Blackett  v.   Langland, 
4  G  will.  1368. 
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thi  nthes.  CommeiMmg  with  a  period  of  more  than  it 
CeQlidybaok>  he  stales  that  fh)m  that  time  the  Tithes 
and  the  Lands  have  been  mortgaged  and  conveyed  toge- 
ther ;  and  that  the  &imsr  of  Ibe  Land  has  in  this  way 
^enjofed  the  Tithes,  as  well  as  &e  profits  of  the  Land. 
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Tkere  are  eome  points  too  well  settled  tb  admit  of  any 
doubt.  The  fact  being  admitted,  that  the  Plaintiff  is  the 
Rector,  and  that  the  Lands  lie  within  die  Redory,  the 
ri^t  to  an  account  of  the  Tithes  subtracted  follows  of 
eoune,  unless  the  Defendant  can  by  his  Plea  show  eome 
valid  ground  for  resisting  it.  The  rule  in  tins  respect 
is  the  same  in  die  case  (^  a  Lay  as  <>f  a  Spiritual  Rector; 
and  in  neither  case  can  a  Prescription  in  nan  iedmaniq 
be  set  up  with  success.  Some  attempt  to  question  this, 
was  nade  in  Strutt  v.  Baher,  by  Loid  Lotighbarm^h  (i), 
bat  afterwards,  in  Rase  t.  CaUand  (ft),  his  Lovdship, 
Ending  what  had  been  the  tourse  in  the  Ext^iequer  {I), 
tsihaod  to  Mmpel  a  Purchaser  to  take  a  Title  in 
^pposttidH  to  it ;  and  in  Watkim  v.  Maenanutra,  in  the 
fil^chequer  Sittings  after  Mkhaebnai  Term  1804,  the 
Couit  would  not  allow  die  point  to  be  ttrgued ;  and,  in- 
deed, the  Counsel  for  this  Plea  has,  very  properly,  not 
p«l  his  Case  on  thiA  ground. 


Another  ^int,  equally  well  Mtded,  and  to  which  it  is 
viery  material  in  questi<ms  of  this  nature  to  attend,  is  the 
dtsiiiMtion  b^ween  a  mett  Reteiner  and  nonpayment  of 


<i)  ayet.jan.6ii5. 

<*)  5  Ves.  186. 

(0  -See  Nagle  v.  Edwardsi 
3  Anstr.  703.  S.  C.  4  Gwill. 
144a ;  and  Lord  Petre  v. 
Blencowe,  3  Anstr.  945*  S.  C. 


4  Grivill.  1464:;  and  see  also 
the  Aldermen  aad  Burgesses 
of  Bury  St  Edmunds  t7.  Evan^ 
Coin.  673;  and  Berney  v. 
Harvey,  17  Ves.  la?. 
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the  Tithes  by  the  owner  or  occupier  of  the  Land,  and 
the  actual  pernancy  and  receipt  of  the  Tithes,  separate 
from/ and  independent  of,  any  interest  in,  or  connection 
with,  the  Land.  The  former  may  and  always  does  exists 
though  the  Claim  be  only  to  a  prescription  in  nan  ded- 
mando ;  the  latter  cannot,  except  when  there  is  a  l^al 
Title  to  the  Tithes,  of  which  therefore  it  is  the  charac- 
teristic  criterion.  It  is  not  Uke  the  language  of  Deeds, 
which  may  be  known  only  to  the  parties,  but  it  is  a 
visible  and  public  Assertion  of  Title  by  the  exercise  of 
open  and  notorious  acts  of  ownership,  challenging  all 
persons  interested  to  dispute  the  validity  of  the  Title 
upon  which  they  are  founded.  This  distinction  is 
marked  in  all  the  Cases. 


In  Scott  V.  Airey  (m)  the  Chief  Baron  observes, ''  the 
Tithes  had  for  170  years  been  the  subject  of  Sales, 
Mortgages  and  Decrees,  as  other  Property,  and  have 
been  always  considered  in  the  same  light  as  the  other 
real  property  of  the  persons  who  from  time  to  time 
have  claimed  them.  They  were  capable  of  being  en- 
joyed by  the  persons  who  have  enjoyed  them ;  and  the 
question  now  is,  whether  a  Court  of  Equity  ought  to 
interpose  to  take  the  possession  from  persons  who  have 
been  in  possession  so  many  years  with  the  knowledge 
of  the  Rector.*'  '  Baron  Eyre  says,  '*  The  principal 
question  in  this  Case  is  the  defence  set  up  by  the  Aireys 
against  the  prim&fack  Title  of  the  Rector,  founded  on 
a  Title  set  forth  in  their  Answer,  and  the  indisputable 
fact  of  actual  Possession,  occupation  and  pernancy 
of  the  Tithes.  The  distinction  between  a  Prescription 
in  lion  decimando,  and  a  Claim  of  a  portion  of  Tithes,  is 


(m)  3  Gwill.  1174. 
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«n  essential  distinction.  A  Prescription  in  non  dkci- 
mando  is  simply  unlawful :  no  such  Prescription  can  be 
maintained.  If  no  Tithes  hare  been  paid,  a  Title 
founded  upon  mere  nonpayment  is  simply  a  Prescrip- 
tion f n  non  decimando.  Evidence  of  length  of  possession 
the  Court  can  pay  no  regard  to,  for  the  possession  must 
kaye  been  tmlawful ;  and  the  Court  is  therefore  bound 
to  decree  in  favour  of  the  common  right.  No  presump- 
ti<m  can  be  admitted  to  support  a  mere  simple  Prescrip- 
tkm  in  nan  decimando.  If  we  depart  from  this  rule,  we 
Offatom  the  whole  Law  upon  the  subject.  But  there  is 
a  great  difference  between  a  claim  founded  on  mere  non- 
payment of  Tithes,  and  a  claim  supported  by  evidence 
of  actual  enjoyment  of  the  pernancy  of  Tithes.  The 
title  is  not  unlawful.  A  good  Title  may  have  been  de- 
rived to  the  party  in  Possession.  The  Title  therefore 
not  being  simply  unlawful,  long  Possession  is  evidence 
of  the  Title.  The  Case  otFanshaw  v.  Rotherham,  stated 
at  the  Bar,  appears  to  me,  from  a  note  I  have  seen,  to 
have  been  mistaken.  The  ^ound  of  that  determination 
seems  to  have  been,  that,  however  doubtful  the  case 
Stood^  as  to  Title,  there  h^  been  long  Possession ;  the 
daim  was^of  a  portion  of  Tithes;  the  parties  might 
have  a  good  Tide,  and  it  was  not  right  for  a  Court  of 
Equity  to.  disturb  the  Possession.  The  doctrine  was 
good,  applied  to  that  or  to  this  case.  There  is  no  dif- 
ference between  a  Lay  Impropriator  and  Rector.  The 
Lay  Impropriator  becomes,  as  it  were,  a  Spiritual  Per- 
son; he  holds  in  the  same  right.  If  it  is  not  proper  to 
disturb  a  Possession  in  favour  of  a  Lay  Impropriator,  it 
is  not  proper  to  disturb  it  in  favour  of  a  Rector.  The 
arguments  at  the  Bar  have  run  wild  on  the  head  of  Pre- 
sumption. We  are  not  to  presume  so  much  as  to  destroy 
the  whole  Law:  For  if  upon  m^re  possession  every  thing 
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is.  to  be  presumed  to  maintain  that  possession,  there 
was  no  necessity  for  the  Statutes  of  Limitation." 

In  no  part  of  this  Plea,  in  the  present  Case,  is  there 
any  averment  of  enjoyment  of  Tithes,  except  by  Re- 
tainer of  the  owner  of  the  Land.    There  is  not  a  single 
instance  stated  in  which  an  actual  pernancy  of  Tithes^ 
either  in  kind,  or  by  way  of  Composition,  ever  took 
place,  as  distinguished  from  nonpayment.    The  Tithes 
are  conveyed  along  with  the  Land,  and  so  far  are  treated 
as  belonging  to  the  Owner  of  the  Land,  and  the  Plea 
avers,  that  they  did  belong  to  him.     But  whatever  might 
be  the  effect  in  point  of  evidence  of  these  Deeds,  coupled 
with  this  usage,  to  make  out  a  valid  Title  to  the  Tithes, 
in  opposition  to  the  Common  Law  Right  of  the  Rector, 
it  is  still  only  evidence  of  Title,  and  not  the  Title  itself; 
and  consequently  the  Plea  is  on  that  ground  insufficieot 
and  bad.    The  length  of  time  during  which  the  enjoy- 
ment of  the  Tithes  is  stated  to  have  prevailed,  though 
it  may  strengthen  the  evidence,  does  not  remove   the 
objection.     It  does  not  in  the  case  of  Tithes  constitute 
a  valid  Title  in  itself,  though  it  may  afford  evidence  of 
a  Title,  possessed  immemorially  by  a  partitiomst,  or  by 
grant  from  one  competent  to  make  the  grant. 

It  is  no  Answer  to  a  JElector,  to  state  in  a  Plea,  that 
the  Defendant  is  Owner  of  the  Tithes,  or  that  his  an- 
cestors, or  those  under  whom  he  claims,  were  owners, 
if  the  Title  be  not  carried  up  to  a  legal  origin. 

In  the  case  cited,  of  Blacket  v.  Langlands(n)^  a  Title  to 
the  TiUies  was  deduced  from  the  Abbot  and  Convent  of 


(«)  4Gwill.  1368. 
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the  Abbey  of  Hexham,  a  good  legal  Origin  of  the  Title 
was  stated,  with  subsequent  fjnesne  Conveyances ;  which 
is  not  done  in  this  Plea.    Hie  Plea,  which  is  set  up  as 
a  Bar  to  the  whole  Discoyery  and  Relief,  resists  a  Dis- 
<;oTery  of  Deeds,  Papers  and  Writings,  which,  as  the 
Bill  states,  are  in  the  Defendant's  possession,  and  would 
jdiow  that  the  Tithes  claimed  are  due  to  the  Plaintiff, 
'and  were  **  in  former  times"  paid  to  the  Rector  Im- 
j>ropriate  for  the  time  being,  in  respect  of  the  Lands  in 
^e  Defendant's  possession.    This  Plea  must  be  taken 
^  admit  that  fact.    Then  what  becomes  of  the  ground 
^relied  on  in  support  of  the  Title  from  long  Possession  ? 
Xf  the  Plea  were  traversed,  the  Defendant  must  go  into 
Evidence  of  Possession;  and  must  he  not,  therefore,  dis- 
cover what  relates  to  the  Possession  ?    Is  the  fact  of 
l^OBsession  to  be  inquired  into,  and  yet  the  Defendant 
^to  be  allowed  to  withhold  a  Discovery  of  books,  &c. 
'that  relate  to  such  Possession  ?    A  mere  Plea,  that  a 
3>efendant  is  a  purchaser  for  valuable  Consideration 
urithout  notice,  is  not  sufficient,  if  particular  instances  of 
jnCiee  are  charged  in  the  Bill;  it  being  necessary  that 
nch  charge  should  be  answered.    The  defendant  rests 
i^oa  Possession,  as  his  Title,  and  yet  refuses  to  dis- 
cover Books,  8CG.  in  his  custody,   which,  as  the  Bill 
states,  will  directly  negative  the  fact,  and  show  he  has 
3iot  been  in  continual  possession.    The  reliance  in  the 
Plea,  on  the  Possession  for  loo  years,  shows  the  mate- 
viility  of  this  Discovery,  and  establishes  the  right  to  it. 
This,  alone,  is  a  fatal  objection  to  the  Plea.    My  present 
wpiession  therefore  is  that  the  Plea  must  be  over-ruled. 


IIeathcot£ 
Aldridos. 


M  B.  The  simie  result  was  repeated  by  His  Honor 
^  a  subsequent  day. 

Plea  over- ruled- 


248  €ASES    IN    CHANCERY. 

1816.  ^  P^ri^  SHILES. 

3d  and  5th  Feb.  "■■  ^^^  ^^^  ^  Petition  by  the  Bankrupt  Shiles,  whose 

The  Co  rtwUl  ^^"^^    ^^^    surrendering    under    his    Commission    had 

at  its  discretion,  elapsed,  pmying  that  the  Commissioners  might  bedi- 

order  Commis-  rected  to  appoint  a  meeting  to  take   the   Bankrupt's 

sioners  to  accept  surrender  and  disclosure  of  his  Estate. 

the  Surrender  of 

a  Bankrupt  after       An  affidavit  of  the  Bankrupt  was  filed  in  support  of 

the  usual  time  for  ^y^^  Petition,  stating,  that  his  intention  being  to  petition 

surren    ring  as  ^  supersede  the  Commission,    on  the  snround  that  no 
elapsed^  although  ^  tt*     1  111  .11  j 

- ,     .    .  act  of  Bankruptcy  had  been  committed,  he,  upon  ad- 

ol^cct,  vising  with  his  Solicitor,  attended  the  Commissioners, 

and  gave  them  notice  of  his  intention  to  petition,  and 

thought  it  unnecessary  to  surrender. 

Sir  5.  Romilly,  and  Mr.  Home,  for  the  Petition. 

Mr.  Rose,  for  the  Assignees,  contra: — 
The  Assignees  under  this  Commission  think  it  is 
their  duty  to  support  it,  if  possible;  and  as  the  object 
of  the  Bankrupt  in  surrendering,  is,  that  he  may  be 
enabled  to  petition  to  supersede  the  Commission,  they 
refuse  their  assent  to  this  petition;  and  there  is  no 
instance  of  such  a  Petition  being  granted,  unless  the 
Assi^iees  consent. 

The  Vice-Chancellor  : —  , 

I  think  this  is  a  case  in  which  the  Prayer  of  the  Pe- 
tition ought  to  be  complied  with.  There  does  not  appear 
a  wilful  intention  of  not  surrendering,  but  that  the  Party 
acted  upon  mistaken  advice,  and  under  an  idea,  that  his 
surrender  was  unnecessary;  and  in  fact,  he  did  attend 
the  Commissioners,  and  give  them-  notice  he  meant  to 
petition  to  supersede  the  Commission. 


SUILES. 
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It  is  not  necessary  the  Assignees  should  consent  to  1816. 

the  prayer  of  the  Petition.  There  are  several  Cases  of 
this  kind  reported  (a).  I  have  read  all  of  them ;  and  it  ^^^^^  _^ 
does  not  appear  in  any  of  these  cases,  that  the  consent 
of  the  Assignees  v^as  considered  as  necessary.  It  is 
pixiper  they  should  he  served  with  the  Petition,  to  state 
any  objections  they  may  have ;  but  their  consent  is  not 
necessary  to  the  Order. 

Where  there  was  no  fraudulent  intention  in  not  sur- 
rendering, and  the  Bankrupt's  absence  arose  from  igno- 
rance or  accident.  Lord  Macclesfield  superseded  Com- 
missions, to  prevent  a  prosecution  for  not  surrendering 
in  time  (6) ;  and  though,  in  subsequent  cases,  such  an 
Order  as  here  prayed  has  been  frequently  made,  yet 
such  Order  does  not  prevent  a  Prosecution,  but  ope- 
rates only  in  such  Case  as  an  intimation  of  the  Chan- 
ceUor's  Opinion  that  the  Bankrupt  did  not  keep  out  of 
the  way  fraudulently;  and  that  it  is  a  Case  in  which 
the  Chancellor  does  not  see  reason  to  think  that  if  pro- 
secuted he  would  be  convicted  (c). 

The  Assignees  do  not  even  suggest,  in  this  Case, 
there  was  any  wilful  intention  of  disobeying  the  Statute. 
There  must  be  a  wilful  omission  to  surrender  to  con- 
stitute a  felony  (rf).    An  Order  must  be  made  as  prayed. 

Petition  granted. 

(a)  Ex  parte  Rodgers,  Amb.  (6)  See  ex  parte  Wood,    1 

307.     Ex  parte  White,  2  Bro.  Atk.  222.     Ex  parte  Jackson, 

47.  Exparte  Grey,  1  Ves.  jun.  8  Ves.  533.   -Ear  parte  Laven- 

igS'  Exparte  Fuller,  10  Ves.  der,  18  Ves.  18. 

280.  Ex  parte  Higgenson^  12  (c)  See  ex  parte  UickeiBf  6 

Ves.  495.    Ex  parte  Johnson,  Ves.  445. 

14  Vet.  40.  Exparte  Jacksoo,  ((/)  See  Amb.  307. 

15  Ves.  119. 

S3 
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I ^ ' 


^  Ex  parte  BINMER,  and  another. 

5th  and  6th  Feb. 

A  Commission  1  HIS  was  a  Petition,  by  a  Judgment  Creditor,  to 
issued  on  a  Dc  supersede  a  Commission  of  Bankruptcy  issued  against 
nial,  concerted  btf  John  Chapman,  under  which  he  was  declared  a  Bank- 
Bankrupt  and  his  ^^^^  ^^  ^^  ^mhA  that  the  act  of  Bankruptcy  was 

..    •     rn    t.  '  concerted  between   the    petitioning  Creditor  and  the 
ttontng  Creditor^  _,     _  r  o 

superseded,  with  Bankrupt. 

Costs. 

The  Concert  was  fully  established  in  Evidence. 

The  effects  of  the  Bankrupt  were  barely  sufficient  to 
pay  the  expense  of  the  Commission. 

Sir  S.  Romilly,  for  the  Petitioners. 

Mr.  Cullen,    for  the  Assignees,    cited  Roberts  t. 
^  Teasdak(a),  in  support  of  the  Commission. 

Mr.  Owen,  for  the  Bankrupt. 

The  Vice-Chaneellor,  after  minutely  stating  the  fac 
of  the  case,  and  expressing,  as  his  conclusion 
them,  that  the  act  of  Bankruptcy  was  clearly  con< 
between  the  petitioning  Creditor  and  the  Bankrupt,  wi 
the  view  of  taking  from  the  Petitioner  the  benefit  of  s 
Judgment  he  had  obtained  at  Law,  proceeded  to  ob- 
serve that.  There  were  Cases  approximating  to  the  p 
sent,  in  which  a  Commission  was  allowed  to  s 
though  the  act  of  Bankruptcy  was  in  consequence 
advice  by  a  friend,  as  in  the  Case  which  had 
alluded  to  by  Mr.  Cullen,  of  Roberts  v.  Teasdak.    I 

(a)  Peaks 's  N.  P.  Cases,  37. 
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that  case  Lord  Kenyan  does  not  deny  that  a  Com-  1810. 

mission  may  stand,  though  the  act  of  Bankruptcy  is        . 
concerted  with  another,  if  it  be  not  with  the  knowledge       ^    ^ 
of  the  Creditors.     In  Bamfield  v.  Baron  (i),  the  Court     ^^^  another. 
lield  that  those  who  are  privy  to  a  concerted  act  of 
Sankmptcy  cannot  take  advantage  of  it ;  and  referred 
'^o  a  case  of  Hooper  v.  Smith  (c),  before  Lord  Mans- 
^^/ield.      In  Menham  v.  Edmonson  (d)  the   Court  deter- 
xxiined  that  it  is  no  objection  to  a  Commission  of  Bank- 
iptcy  that  it  was  sued  out  with  an  intent  to  defeat  a 
previous  Execution,  if  not  taken  out  in  collusion  with 
'fche  Bankrupt  himself;  and  in  ex  parte  Bowes  {e).  Lord 
JEldon  held,  there  was  no  objection  to  such  a  Commis- 
don,  ''provided  it  is  the  Commission  of  a  Creditor, 
not  that  of  the  Bankrupt,  which  is  always  vitious.'* 
JjLord  Erskine,  in  ex  parte  Arrowsmith  {f),  was  of  the 
^ame  opinion.    It  is  clear,  therefore,  that  a  Commission 
"^may  be  taken  out  to  defeat  an  Execution,  provided  there 
Ifce  no  collusion  with  the  Bankrupt,  in  ^  which  case  it 
""^^ould  be  bad.    Where  a  Commission  has  been  taken  out 
Auudulently,  at  the  instance  of  the  Bankrupt  himself, 
^t  may  be  superseded,  even  though  he  has  obtained  his 
C!ertificate(g). 

A  Denial  is  not  of  itself  an  act  of  Bankruptcy,  but 
only  evidence  of  ''  keeping  house,  8cc.  to  the  intent  or 
'whereby  his  Creditors  may  be  defeated,  or  delayed  pay- 
ment of  their  debts  (A),"  which  is  an  act  of  Bankruptcy. 

(fi)  Stated  in  Note,  2  T.  R.  (/)  14  Ves.  209. 

394.  (g)  Ex  parte  Moule,  I4ye8. 

(c)  1  Black.  441.  602. 

{d)  \  Bow.  &  Pul.  369.  {h)  Vid.  1  Jac.  1.  c.  15. 

(f)  1 1  Yes.  540.    See  also 
Ex  parte  Gardener,  1  Yes.  and 
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1816.  Lord  Mansfield  doubted  whether  a  concerted   DennJ 

amounted  to  evidence  of  an   act  of   Bankruptcy  (t) ; 

fwre        Mr.  Justice  JFbsfer  thouffht  it  did ;  but  Lord  Chief  Justice 

,  ;,  '  Lee  held  it  did  not  (A);  and  in  Calleyv.  Hopkins,  in 
1785,  Mr.  Justice  Bailer  decided,  that  a  concerted  De- 
nial n^'as  not  evidence  of  an  act  of  Bankruptcy,  unless  in 
fact  there  was  a  Denial  to  a  Creditor,  who  was  not  in 
concert  (/). 

In  this  case,  the  Denial  was  by  concert  and  conr 
trivance  between  the  Bankrupt,  and  his  Sister,  the  Peti- 
tioning Creditor;  it  appears  clearly  from  the  letters 
between  him  and  his  sister.  It  appears  also,  from  those 
letters,  that  his  Property  was  scarcely  sufficient  to  pay 
the  Expenses  of  the  Commission ;  and  that  the  Com* 
mission  v\ras  taken  out,  not  for  the  benefit  of  the  Cre- 
ditors, but  to  injure  the  Petitioner,  by  exhausting  the 
Property.  This,  therefore,  is  not  like  the  cases  where 
the  object  in  taking  out  the  Commission  was  simply  to 
defeat  an  Execution,  for  the  benefit  of  the  Creditors  at 
large.  The  Commission  must  be  superseded,  and  at 
the  Expense  of  the  Petitioning  Creditor;  and  she  must 
pay  the  Costs  of  the  Petition. 

Petition  granted. 

(1)  In  Hooper  r.  Smith,    1  (/)  S.  P.   Ex  parit  Bourue^ 

Black.  441.  16  Ves.  146,  7. 

(*)  Boiler's  Nisi  PriuK,  39. 
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STRETCH  V.  WATKINS.  ^^\^'     , 

James  Stretch  made  his  WiU,  as  foUows :—  ^'^  February. 

*^  I,  JAMES  STRETCH,  of  Queens-head  Lane,  in  the      ^«  unlimited 
Parish  of  St.  Mary,  Islington,  in  the  County  of  Middlesex,  ^^^''^^^  ^/*^ 
being  of  sound  mind  and  memory,  on  the  8th  day  of    ^  ^^\l   p  ^  ' 
May  1 806,  Do  make  my  last  WiU  and  Testament. —  ^^    ^  ^^^ 
First,  I  give  to  my  dearly  beloved  Wife  100/.  to  be 
paid  her  immediately  after  my  decease :  I  also  give  and      '^^tt^jrom  its 
bequeath  to  my  dearly  beloved  Wife  200/.  per  annum         .'        .  , 
(that  is  to  say,)'  the  Interest  of  4,000/.  of  my  5-per-cent.  i^aaciei. 
Navy  Annuities,  during  her  Life,  if  she  remains  my  . 

Widow,  but  if  she  marry  again,  then  to  go  to  my  Chil-    ^^.      ,  tohere 
dren,  as  hereinafter  directed:   I  also  give  to  my- be-  Principal  and 
loved  Wife  the  Lease  of  my  House,  No.  g.  Queens-head  Interest  of  a 
Lane,  Islington,  and  the  Furniture,  and  eveiy  thing  ap-  Legacy  to  a 
pertaining  to  housekeeping,  of  which  my  Plate,  Liquors,  ^^^  **  veztcdy 
printed  Books,  &c.  I  consider  as  such.    To  my  dearly  ^.^'^     "  ^^^* 
beloved  Daughter  Anna  Stretchy  Daughter  of  my  above-       annulate  till 
said  Wife,  I  give  and  bequeath  120/.  per  annum  (that  Legatee  attains 
is  to  say,)   the  Interest  of  4,000/.   of  my  3-per-cent.  twentj/'One. 
Consolidated  Annuities :  It  is  my  wish  and  Will,  that 
the  Interest,  as  it  becomes  due,  be  added  to  the  Principal 
tin  she  attains  the  age  of  twenty-one  years,  except  20/. 
per  annum  to  find  her  Clothes,  &c.    To  my  Daughter 
-ifary  Stretch,  Daughter  of  my  aforesaid  Wife,  I  give 
and  bequeath    120/.   per  annum  (that  is  to  say,)  the 
Interest  of  4,000/.  of  my  3-per-cent.  Consolidated  An- 
-^uities :  It  is  my  wish  and  Will,  that  the  Interest,  as  it 
>mes  due,  be  added  to  the  Principal,  till  she  attain  the 
je  of  twenty-one  years,  except  20/.  per  annum  to  find 
^^r  in  Clothes,  8cc.   But  if  my  said  above  Wife  should  die 
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STRETtH 

V. 

Watkins. 


before  my  said  above  Daughters  attain  the  age  of  twenty* 
one  years,  then  50/.  per  annum  may  be  taken  from  their 
Annuities  to  maintain  and  bring  them  up  to  twenty-one 
years  of  age.  To  my  Son  James  Stretch,  Son  of  my  afore* 
said  Wife,  I  give  all  the  rest  of  my  Estate  and  Effects, 
together  with  the  above  Annuities  as  they  may  fall,  or  I 
die  possessed  of;  and  it  is  my  wish  and  Witt,  that  all 
the  Money  that  is  owing  to  me  be  collected,  and  put 
into  and  added  to  my  3-per-cent.  Consolidated  An- 
nuities, as  soon  as  possible  after  my  decease,  and  the 
Interest,  as  it  becomes  due,  be  added  to  the  Principal,  ex- 
cept 50/.  per  annum  to  bring  him  up  to  twenty-one  years 
of  age,  and  such  Legacies  as  I  may  leave.  To  Maty 
Wiggott,  who  now  lives  with  us,  I  give  100/.  To  each  of 
my  Executors  I  give  50/.  It  is  my  Will,  that  if  my 
Son  James  Stretch  should  die  before  he  attain  the  age 
of  twenty-one  years,  then  the  whole  of  my  Estate  and  Ef- 
fects be  equally  divided  between  my  aforesaid  Daughters 
Anna  and  Mary  Stretch,  Daughters  of  my  aforesaid  Wife, 
as  they  attain  the  age  of  twenty-one  years ;  or  if  either 
of  them  should  die  before  she  attain  the  age  of  twenty- 
one  years,  the  Survivor  of  them  to  have  the  whole  of  my 
Estate  and  Effects.  I  appoint  Mr.  W.  Watldns,  of 
St.  James's  Street,  St.  James's,  Optician ;  Mr.  W.  Blake, 
of  Whitecross-sti'eet,  Cripplegate,  Watch-maker;  and 
Mr.  W.  Robson,  of  Redcross-street,  Cripplegate,  Clock- 
maker,  Executors  of  this  my  last  Will  and  Trstament.** 


The  BiU  was  filed  by  Anna  Stretch  the  Widow,  and 
Anna  Stretch  and  Mary  Stretch,  Infants,  by  their 
Mother  and  next  Friend,  against  W.  Watkins  and 
W,  Robson,  the  Executors,  and  against  James  Stretch,  an 
Infant,  by  J.  H.  Peacocke,  his  Guardian.  The  Bill 
prayed  the  usual  Accounts,  and  that  ^'  the  Sum  of  4,000/. 
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fiTe-per^cent.  Navy  Annuities  might  be  transferred  to 
the  Accountant  General,  in  order  to  secure  the  payment 
of  the  300/.  per  annum  bequeathed  to  said  Plaintiff 
Jjma  Stretch  for  her  life ;  and  that  the  Sum  of  4,000/. 
tfaree-per-cent.  Consohdated  Bank  Annuities,  might  be 
traiiBfiarred  to  the    said  Accountant  G^ieral,  for  the 
benefit  of  said  Plaintiff  Anna  Stretch ;  and  that  the  like 
Sum  of  4,000/.  3-per-cent.  Consolidated  Bank  Annui- 
ties, may  be  transferred  to  the  said  Accountant  General, 
finr  the  benefit  of  said  Plaintiff  Mary  Stretch ;  and  that 
said  last-named  Plaintiffs  may  be  declared  entitled  to 
the  Dividends  of  the  said  Sums  of  4,000/.  and  4,000/. 
3-per*cent.  Bank  Annuities,  during  their  respective  mi- 
norities ;  and  that  each  of  them  might  be  declared  to 
faeoAtitled  to  the  said  Sum  of  4,000/.  3-per-cent.  An- 
mtities  when  she  should  attain  the  age  of  twenty-one 
years ;  and  that  it  might  be  referred  to  one  of  the  Masters 
lb  approve  of  a  proper  Person  or  proper  Persons  to  be 
the  Cruardian  or  Guardians  of  said  Plaintiffs  the  Infants, 
and  of  the  said  Defendant  James  Stretch,  during  their 
respective  minorities ;  and  to  inquire,  and  state  to  the 
Court,  what  will  be  proper  to  be  allowed  for  the  main- 
tenance of  aforesaid  Plaintiffs  the  Infants,  and  of  said 
Defendant  James  Stretch,  for  the  time  past,  and  for  the 
time  to  come,  and  to  whom  the  same  ought  to  be 
paid,"  &c. 


1816. 
^^ ,, » 

Stretch 

p. 
Watkins. 


Sir  Samuel  Romilly,  and  Mr.  Agar,  for  Plaintiffs. 
Mr.  Hart,  and  Mr.  Bell,  for  Defendants. 


The  Vice-Chancellor  : — 
'I^e  first  point  to  be  ascertained  is,  what  is  given  by 
tiiisWill. 
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r. 
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'  If  the  produce  of  Stock  be  given  without  limitatioi^ 
it  carries  the  Principal.  I  have  a  strong  recollection  of 
Cases  to  that  effect.  If  the  Rents  and  Profits  of  an 
Estate  be  given  iwithout  limitation,  it  passes  an  absolute 
Estate.  An  unlimited  gift  of  annual  produce  is  a  gift 
of  the  thing  itself.  The  Legacies,  therefore,  to  Anna 
Stretch  and  Mary  Stretch,  the  Daughters,  passed  the 
Principal.  One  part  of  the  Testator's  property  is  given 
^  his  Wife,  another  part  to  his  Daughters,  and  the 
residue  to  his  Son ;  and  he  has  not  disposed  of  the  Prin- 
cipal of  all  his  Stock,  unless  it  be  in  this  way  of  an 
unlimited  gift  of  the  Interest. 

The  next  point  to  be  considered  is,  whether  the 
L^acies  to  the  Daughters  were  vested  or  contingent. 
It  has  been  contended  they  have  not  a  vested  Interest 
in  their  Legacies  (except  as  to  20/.  given  for  Clothes) 
until  they  attain  twenty-one. 

The  directing  of  accumulation  till  twenty-one,  ex< 
cept  as  to  the  20/.  does  not  prevent  its  being  a  ves 
interest.    If  the  Daughters  were  intended  not  to  hav 
taken  vested  Interests  until  they  had  attained  twenty 
one,  the  Will  would  have  so  expressed  it.     In  the 
quest  of  the  residue  to  his  Son,  he  says,  if  he  ''  shoul< 
die  before  he  attain  the  age  of  twenty-one  years, 
the  whole  of  my  Estate  and  Effects  to  be  equally  divid 
between  my  aforesaid  Daughters ;''  but  there  is  no  ex-- 
press  gift  over,  in  case  the  Daughters  should  die  under 
twenty-one.     He  did  not  mean  the  same  contingenc 
to  apply  to  the  portions  of  the  Daughters.    Their 
gacies,  therefore,  are  vested. 


It  has  been  urged,  that  as  in  the  gift  to  the  Son  he  sayi 
*'  I  give  all  the  rest  of  my  Estate  and  Effects,  togeth' 
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with  the  above*  Annuities,  as  they  may  fall,"  it  could 

not  have  been  intended  to  give  vested  Interests  to  the 

Daughters  before  twenty-one.    When  are  the  Annuities 

to  fall?    You  cannot  graft  upon  these  words  '*  as  they 

may  fall/'  the  words,  "  if  they  die  under  twenty-one.'* 

The  words  used  raise  a  suspicion,  that  in  some  event,  hjd 

^liought  some  Annuity  might  fall.     One  Annuity  cer- 

'^ainly  would  fall,  namely,  that  given  to  his  Wife,  which 

over  upon  her  death.    That  gives    effect  to  the 

ords,  and  is  what  was  probably  intended  by  the  Tes- 

^:«itor.     I  think  the  Court  ought  not  to  extend  the  words 

f  the  Will,  by  raising  a  contingency  beyond  what  is 

xpressed.     I   cannot  say,  that  if  the  Daughters  died 

nder  twenty-one,  leaving  children,  the  Testator  meant 

liose  children  should  not  have  any  thing. 


1816. 
Stretch 

Watkins. 


The  word  *'  whole/'  in  the  gift  to  the  Daughters  in 
his  Son  should  die  under  twenty-one,  means,  what- 
ver  was  given  to  the  Son,  except  what  was  specifically 
iven  to  the  Daughters ;  the  whole,  in  addition  to  what 
"Chey  themselves  had. 


[It  was  suggested  that  the  Question  as  to  what 
should  be  allowed  for  maintenance  had  better 
come  on  upon  Petition.] 


The  Vice-Chancellor  : — 
The  Decree,  then,  must  be  made  according  to  the 
Prayer  of  the  Bill,  except  as  to  what  relates  to  main- 
tenance, which  wiU  come  on  upon  Petition.  It  is  ad- 
mitted, that  though  the  Testator  has  expressly  directed 
an  accumulation  of  the  Interest  (except  as  to  20  /.) 
arising  out  of  the  Daughters  Legacies,  until  twenty-one, 
yet  the  Court,  where  the  child  has  a  vested  interest  in 
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Stretch 

V, 

Watkins. 


the  Principal  and  Interest,  will  allow  what  is  necessary 
for  the  Infant's  maintenance  (a). 

gth.  On  this  Day  the  Vice-chancellor  said,  the  cases 
he  alluded  to,  as  having  determined  that  an  unlimited 
Bequest  of  the  Interest  of  Stock,  passed  the  Principal, 
were  Phillips  v.  Chambertaine  (6),  and  Elton  v. 
Shephard  (c). 

(fl)  See  FairmaR  i\  Green,  lo  Ves,  48. 

(6)  4  Ves.  51.  (c)  1  Bro.  C.  C.  532. 


■H 


7th  February. 

Oh  a  Bill  for 
a  Specific  Per* 
formance  of  a 
Purchase  Agree- 
ment  against 
Husband  and 
Wifcy  in  which 
there  was  aState- 
menty  that  the 
Wife  had  sepa- 
rate  Monies  and 
Property,  of 
larger  Amount 
than  the  Pur- 
chaseMoney^and 
an  Interrogatory 
in  support  of  such 
Statement,  a  De- 
murrer by  her  to 
such  Discovayy 
allowed. 


FRANCIS  V.  WIGZELL. 

1  HIS  was  a  Bill  by  Robert  Francis,  against  the  Rev. 
Thomas  Wigzell,  and  Mary  his  Wife,  praying,  that  they 
may  be  decreed  specifically  to  perform  their  Agreement 
with  the  Plaintiff,  for  the  purchase  of  an  Estate,  for 
the  sum  of  5,600/. 

The  Bill  stated,  that  Thomas  Wigzell  and  Mary  his 
Wife,  '^  which  said  Mary  Wigzell  has  separate  Monies 
and  Property  of  her  own,  to  a  considerably  lai^r 
Amount  than  the  Purchase  Money,"  authorized  Thomas 
Hawkes  as  their  Agent,  to  treat  and  agree  for  the  Pur- 
chase on  their  Behalf,  and  that  he,  accordingly,  entered 
into  a  written  Agreement  with  the  Plaintiff  for  the 
Purchase. 

The  Bill  amongst  others,  contained  the  following  In- 
terrogatory :  "  And  whether  the  said  Mary  Wigzell  has 
not  separate  Monies  and  Property  of  her  own,  to  a  con- 
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sideraUy  laxger  amount  than  the  Purchase  Money  herein- 
bdbre  mentioned,  or  to  some,  and  what  amount/' 

By  an  Order,  the  Defendant  Marif  Wigzell  obtained 
leave  to  demur,  and  answer  separately  from  her  Hus- 
band, and  she  demurred  to  part,  and  answered  the  resi- 
due of  the  Bill. 
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V 


Francis 

r. 

W.IOZELL. 


The  Demurrer  was,  "  As  to  so  much  of  the  Bill  as 
seeks  any  Discovery  from  this  Defendant,  whether  the 
Defendant  Wigzell  has  not  separate  Monies  and  Pro- 
perty of  her  own,  to  a  considerably  larger  Amount  than 
the  Purchase  Money  in  the  said  Bill  of  Complaint  men- 
tioned, or  to  some,  and  what  Amount,  Defendant  doth 
demur  thereto;  and,  for  cause  of  Demurrer,  showeth, 
That  the  said  Plaintiff  hath  not  by  his  said  Bill  made 
Boch  a  Case  as  entitles  him,  in  a  Court  of  Equity,  to 
call  upon  Defendant  for  any  Discovery  whatsoever, 
leBpecting  the  separate  Monies  and  Property  of  the 
Defendant,  Mary  Wigzell.    Wherefore,"  8cc. 

Sir  S.  Romilly  and  Mr.  Spranger,  for  the  De- 
murrer : — 
The  Husband  is  the  only  Person  who  can  be  bound 
by  this  Agreement.  No  Agreement  is  stated  in  this. 
Bin,  by  which  the  Wife  boimd  her  separate  Property ; 
nor  is  there  any  Allegation  in  the  Bill,  that  she  in- 
tended to  bind  her  Property.  A  Vendor  has  no  right 
to  interrogate  as  to  the  Property  of  the  Vendee. 

Mr.  Hart,  and  Mr.  Boteler,  contra : — 
In  general,  a  Vendor  cannot,  in  a  Bill  for  a  Specific 
Performance,  interrogate  the  Vendee  as  to  his  Property ; 
but  in  this  case,  Mrs.  Wigzell  having  contracted  jointly 
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V. 


1816.  with  her  Husband  for  the  Purchase  of  this  Estate,  the 

Plaintiff  is  entitled  to  inquire  as  to  her  separate  Estate. 
Many  Cases  have  established  the  power  of  the  Wife,  in 
WiozELL.       Equity,  to  deal  in  respect  of  her  separate  Property  (a)» 

We  contend  she  has  bound  her*  separate  Property  by 
this  Contract — the  Bill  alleges  she  has  separate  Pro- 
perty, and  the  Plaintiff,  therefore,  is  entitled  to  interro- 
gate respecting  it. 

Sir  S.  Romilly,  in  Reply : — 
In  the  Cases  cited,  the  Bill  prayed  the  Applicatioa 
of  the  separate  Property,  but  there  is  no  such  Prayer  in 
this  case.  There  is  no  Case  of  a  Joint  Contract  by  Hus- 
band and  Wife,  where  the  Wife's  separate  Property  has 
been  made  liable,  unless  where  the  Husband  was  unable 
to  perform  the  Contract.  Hulme  v.  Tenant  is  inaccurately 
reported.  In  one  part  of  the  Report  the  Bond  is  stated 
to  have  been  given  by  the  Wife  alone ;  and  in  another 
part  it  is  said  to  have  been  a  Joint  Bond,  by  Husband 
and  Wife.  The  Trustees  for  the  Wife  should  have  been 
made  Parties.  The  Bill  seeks  a  personal  Decree  against 
Husband  and  Wife,  which  cannot  be  as  to  the  Wife. 


Feb.  loth. 


The  Vice-Chancellor: — 
This  is  a  Bill  filed  by  the  Vendor  of  an  Estate  against 
a  Man  and  his  Wife,  the  Vendees,  to  compel  a  Specific 
Performance  of  a  Purchase  Agreement,  entered  into  by 
Hawkes,  their  authorized  Agent,  with  the  Vendor. 
The  Bill  states,  in  a  Parenthesis,  that  the  Defendant 
"  Mary  Wigzell  has  separate  Monies  and  Property  of  her 
own,  to  a  considerably  larger  Amount  than  the  Purchase 
Money "  for  the  Estate ;  and  an  Interrogatory  is  intro- 
duced, *'  Whether  the  said  Mary  Wigzell  has  not  sepa- 

(a)  As  the  cases  cited,  were      Judgment,  they  are  not  here 
noticed  by  HiB  Honour  in  his      mentioned. 
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rate  Monies  and  Property  of  her  oym,  to  a  considerably 
larger  amount  than  the  Purchase  Money  for  the  Estate, 
or  to  8<»ne,  and  what  amount?"  The  Defendant,  Mary 
WigzeU,  having  obtained  an  Order  to  answer,  sepa- 
rately from  her  Husband,  answers  the  whole  of  the  Bill, 
except  as  to  the  preceding  Interrogatory,  as  to  which 
tlieie  is  a  Demurrer,  upon  which  I  am  now  to  decide. 

It  is  admitted,  that  if  a  similar  Interrogatory  had 
been  addressed  to  the  Husband,  as  to  his  Property,  or 
any  other  Party  against  whom  a  Specific  Performance 
was  sought,  such  an  Inquisition  into  the  Circumstances 
cS  the  Defendant  would  not  have  been  permitted  :  Is 
it  then  a  proper  question  with  regard  to  this  Feme 
Covert? 

In  general,  a  Feme  Covert  cannot  contract,  and  if 
made  a  Defendant,  may  demur  to  the  whole  of  the 
Bill.  To  render  her  liable,  it  is  necessary  to  show  she 
has  separate  Property,  and  has  contracted  in  respect 
of  it. 


Francis 

V. 
WlOSEl.l.« 


A  Feme.Covert,  having  separate  Property  to  her  own 
use,  may,  generally  speaking,  dispose  of  it  as  a  Feme 
Sole;  but  if  the  Instrument  by  which  she  acquires  it, 
prescribes  any  particular  mode  in  which  she  must  part 
with  it,  her  disposition  of  the  Property  must  be  accord- 
ing to  the  Terms  of  such  Instrument  (fi). 

The  Question  here  is,  not  whether  she  might  have 
made  her  separate  Property  responsible,  but  whether,  as 
this  Bill  is  framed,  a  negative  or  affirmative  Answer 

(b)  See  what  is  said  by  Lord  Eldotif  in  Jones  r.  Harris, 
9  Ves.  493,  &  497. 
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to  the  InteiTOgatoiy,  would  entitle  the  {^mntiff  to  the 
relief  prayed.  The  Bill  Btates  &he  has  separate  Propertjr 
sufioient  to  pay  the  Puisdiase  Money;  but  it  iioes  not 
81^,  whether  such  Property  is  Real  or  Personal ;  nrfaethor 
Rreeheld,  Copyhold,  or  Pin  Money.  NotUng  is  asked 
as  to  what  power  she  has  o^er  it — who  are  the  7ra^ 
tees— er  whether  it  may  be  mfide  available  to  aaawtf 
the  PlaintifPs  Demand.  She  cannot  have  separate 
Property,  unless  through  the  medium  of  Trustees. 
Suppose  the  Interrogatoiy  were  answered  ia  the  Affiim* 
ative,  and  she  admits  she  has  separate  Propoty,  is 
she,  on  that  admission,  bound  specifically  to  perfiom 
an  Agreement,  made  by  an  Agent  appointed  by  her 
and  her  Husband,  imd  to  have  a  personal  Decree 
against  her,  and  her  Husband,  for  such  Specific  Ber- 
formance?  There  is  no  Case  in  which  this  Court  has 
made  a  personal  Decree  against  a  Feme  Covert-  She 
may  pledge  her  separate  Pr(^)erty,  and  make  it  an- 
swerable for  fier  Engagements;  but  where  her  Trustees 
are  not  made  Parties  to  a  Bill,  and  no  particular  Fund 
is  sought  to  be  charged,  but  only  a  personal  Deciee 
against  her,  the  Bill  cannot  be  sustained. 


It  v^li  be  found  in  all  the  C^es  of  this  kind,  that 
the  Depree  has  been  against  the  TVustees  or  Holders  of 
the  Fund,  making  that  liable  to  her  Debts  and  Ei^ 
gagements. 


In  Hulme  v.  Tenant  (c),  the  Court  went  a  great  way, 
as  Lord  Rossfyn  and  Lord  Eldon  have  observed  (J);  but 
not  so  far  as  is  prayed  by  this  Bill.    The  Bill  in  that 


(c)  1  Bro.C.C.  i6. 

(d)  See  what  Lord  Eldon 
«ays,  ia   Spurling  v.  Roche- 


fort,  8  Yes.  175.  and  in  Nantes 
V.  Corrock,  gVes.  189;  and 
Jones  V.  Slarris,  lb.  497. 
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Cuf^  was  ^g^Qst  iltie  Husb^d  ^  Wif^,  aiM)  hev 
survhifig  Trustee.  Lord  Thurltm  said,  "  In  ipeep^t 
to  a  Feme  Covert/ determined  Cases  seem  to  go  thus 
hx^,  tbat  the  g^n^ rid  {)ng{|g^p(i0pt  qt  the  Wi&  shall 
fV^mle  ttPQH  l}?r  F§r89flal  Prop^f^y-r-H^U  apply  to 
the  Rentd  and  VjQ^t^  of  b^  l^e^  £stM;e-r^^  that 
lier  1Vi;sji^e^  phs^l  he  Ql4ig^4  ^  ^pply  P^^foqal  Estate, 
Md  Itentsr  ajpd  Pfofi^^  y^\^f^  t)^fj  ^T}^,  to  i3^  aatis- 
fcition  of  91)^  g^eral  Engag^iH^i^;  b^t  this  Court 
hm  n0ft  ii^  fmy  ^ire^t  Proqes^  aga^t  the  separata 
Stta^  of  the  Wife,  s^  the  m^j^ner  ^f  canning  ^t  the 
aepaiate  Prop^y  9C  tfee  Wife  hfts  beeoi  by  Peoiee^  to 
bind  liie  TmistQfii,  a§  tq  P^i^n^  ^^^  in  their  HaRd^, 
w  Bmta  mM  Pr^fi^,  «^i9pr4i9^  to  the  ej^igeiKey  ^ 
Jvatiqeb  or  qf  A§  Bngftgeng^t  of  tl|a  Wife  to  bf  saFif4 
iata  e^eoutimt-  I9  a  ^ub^u^l^  pami^g?,  1^  ifayi^ 
^  I  believe  ihfif^  \»  im>  ^ftf^ya^  of  %  P^l^nal  ]>ecre^ 
lg»pnt  a  Feme  Qi>vert,  for  payment  of  Bgiy  S)ua 
whatever  Though  km  separ^  Property  is  ^iabl^  y^t 
ihn  Dcovea  is  to  f^tch  forth  her  separate  l^tate^^  aad 
Mkt  it  iifWe  to  b§r  Sog^evqij^nt  (e)."  Wterwer  ^ 
Fme  GftiF^  is  soDgbt  *<>  b^  clwg«d  in  rei^pect  of  hej 
i||g|l|ttfi|  Est|^  the  SiU  9iast  bf  directed  against  th^t 

iip«mti^£0titt^. 


]S16. 


Fravcu 

WlQZBLI.. 


In  the  other  cases  ths^  have  been  mentionp^*  tl^^  ^^^ 
cree  was  not  against  the  Wife  personally,  but  against 
th^  F9m4?  I^  Niorton  v.  Turville  (f),  Stamford  v. 
Marshal  (g), .  a  short  case ;  Briscoe  v.  Kennedy  (h) ; 
JEUis  V.  Atkmspn  (i);  Pybus  v.  SmiVA  (k)'^  and  Heqtley 


{e)  iBrcC.  C.  21. 
(/)  a  P.  Williams,  144. 
(g)  «  A*,  p.  68. 


{h)  1  Bro.  C.  jC.  18.  in  Note. 
(1)  3  Bro.  C.  C.  565  ' 
(k)  Ibid,  p.^  340- 
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V.  nu>mas(J),  which  is  but  briefly  reported,  the  Decree 
was  against  the  Fund. 

In  Nantes  v.  Corrock  (m).  Lord  Eldon  says^  "  One  of 
the  greatest  difficulties  that  has  occurred  in  this  Court, 
is,  how  to  give  any  Execution  against  the  Property  of 
a  married  Woman;  and  in  Hulme  v.  Tenant,  Lord 
Thurlow  went  no  farther  than  the  Rents  and  Profits  of 
her  Estate;  not  as  to  the  Estate  itself;  and  clearly  mot 
against  her  Person.  In  this  Case  the  Property  is  only 
Stock,  and  there  is  no  instance  of  this  Court  givtng 
Execution  against  Stock  eo  nomine  upon  which  there 
is  no  Ken.^^  In  Jones  v.  Harris  (n),  his  Lordship  was 
strongly  of  Opinion  that,  upon  a  mere  Contract  by' a 
.Man  with  a  married  Woman,  the  Court  will  not  oim- 
sider  him,  in  all  events,  as  contracting  with  her,  not  as 
a  married  woman  merely,  but  as  a  married  Woman 
having  separate  Estate;  and  relies  for  that  iip<m 
Williams  T.  Duke  of  Bolton.  As  the  Decree- in  Cases 
where  a  Feme  Covert  was  held  liable,  has  uniformly 
been  against  the  separate  Estate  of  the  Feme  Covert, 
and  not  against  her  Person;  this  Bill  goes  farther  than 
any  of  the  Cases,  and  cannot  be  supported.  The  Intn'« 
rogatory,  if  answered  in  the  Affirmative,  would  be  of 
no  use  to  the  Plaintiff.  Upon  these  grounds  I  am  of 
Opinion,  the  Demurrer  is  well  founded. 


Demurrer  allowed. 


(/)  15  Ves.  604.  (ffi)  9  Ves-  189. 

(w)  9  Ves.  497. 
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8th  February. 

Sir  S,  Romitty  moved,  to  have  the  Answer  taken  off      Jn  Answer, 
the  File,  and  for  the  Costs  of  the  Motion.    The  An-  stated  to  be  the 
swer,  purported  to  be  the  joint  and  several  Answera  of  >'«^  ^^  *^^' 
two   Defendants,  though  it  was  only  sworn  by  one.   .  J!*^"^*     lb* 
He  cited  Harris  v.  James  (a),  Robson  v.  Clark,  in  Ex-  ^^^    ordered  to 

chequer  1810,  and  Graham  v. in  Exchequer,  ^  taken  of  the 

2  July  1813.  "  Ftley  xnth  Costs. 

Mr.JParker,  contra. 

The  Vice-Chancellor  : — 

The  Motion  must  be  granted. 

(a)  3  Bro.  C.  C.  399. 


BELLINGHAM  v.  BRUTY. 

13th  February. 
UN  the  25th  January  last  an  Order  had  been  made  On  Motion,  after 
in  this  Cause,  to  dismiss  the  Bill,  for  want  of  Prose-  an  Order  to  dis- 
cution.  *^*  Billforwant 

'  of  Prosecution, 

A  Motion,  on  Notice,  was  now  made  to  discharge  fj^astomerits 
that  Order,  upon  payment  of  Costs,  supported  by  an  e.^^  ^^^  ^ill  re- 
Affidavit,  as  to  Merits,  and  accounting  for  the  delay,  tained^  on  terms 

T  3  ofpaifing  Costs,  ^c. 
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Mr.  Beames,  contra : — 
If,  after  this  lapse  of  time  the  Motion  is  granted^ 
it  must  be  on  the  same  terms  as  in  Jackson  v.  Fotr- 
nall  (a), 

X 

The  Vicje-Chancellor  : — 
You  may  take  the  Order,  ofa  the  PlaintiflF*s  under- 
taking  to  file  a  Replication  forthwith,  and  speed  his 
Cause  to  a  Hearing;  and  paying  the  Cofits  of  the 
Order  of  the  a^lh  January,  imd  of  the  present  Applica- 
tion, according  to  the  Case  cited. 


Motion  granted. 

(a)   16  Ves.  224;  and   see     Case,  3  Ves.  &  Bea.  1.  Note 
the  form  of  tbe  Order  in  that      {a). 


1 2th  February. 

Witness  object' 
ing  to  an  Inter^ 
rogatory    before 
the    EMtminerj 
must  demur. 


BOWMAN  V.  RODWELL. 

HENJAMIN  Martindale,  a  Solicitor,  had  a  Subpoena 
served  upon  him,  to  testify  before  the  Examiner ;  but 
having  neglected  to  attend,  an  Order,  dated  igth  De- 
cember 1815,  was  made  for  his  Attendance  within  four 
days,  or  to  stand  committed.  He  accordingly  attended 
the  Examiner,  but  conceiving  himself  not  bound  to 
answer  certain  Interrogatories  put  to  him,  objected  to 
answering  them. 

It  was  now  moved,  that  the  Witness  might  be  at 
liberty  to  go  before  the  Examiner,  and  state  his  reasons 
for  refusing  to  aniswer  such  Interrogatories ;  as  he  con- 
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ceived  hioMelf  not  bound  to  answer ;  and  thatt  ike  !&Cr 
sttnineF' might  deliver  a  Copy  of  sucb  Interrogatories 
as  th^  Witnesis  refused  to  ane^er}  and  might  certify 
the  reason  of  suoh  Refusal;  and  in  the  mean  time  that 
8(11  Proceedings  under  the  Order  of  the  igth  Deeember 
1815  might  be  staid. 
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Mr.  Roupell: — 
The  Books  of  Practice  throw  no  light  on  this  point ; 
lUid  Mr.  Dancer f  who  has  been  long  an  Eraminer,  does 
not  recollect  a  similar  instance.  It  w6uld  be  a  greatt 
hardship,  if  this  Witness  is  to  be  subject  to  punishment 
for  a  Cont^mpt^  in  not  answering  improper  Interrogar 
tones ;  if  it  be  the  practice  to  put  in  a  written  Demurrer 
to  the  Interrogatories,  it  is  necessary  a  Copy  of  such 
Interrogatories  should  be  given  t^  the  Witness.  He 
cited  Smitksan  v.  Hardcastle  (a). 

Mr.  Trislove,  cmttra : — 
This  is  quite  a  new  Motion^  and  would  Iqid  to  great 
inconvenience,  by  prematorefy  exposing  tfie  points  as 
to  which  the  Plaintiff  proposes  to  examine  the  Witness. 
On  account  of  the  obstinacy  of  this  Witness,  the 
Plaintiff  has  been  twice  at  the  Expense  of  a  Motion 
to  enlarge  Publication.  If  the  Witness  can  demur,  he 
ought,  as  in  the  Case  alluded  to. 

The  Vice  Chancellor  : — 
It  is  admitted,  that  if  the  Witness  conceives  an  im- 
proper Interrogatory  is  put  to  him,  he  must  demur  (A). 


(a)  1  Dick.  96.  port  of  Nightingale  v,  Dedd, 

(6)  See  what  is  s^aid  by  Mr.  Anibl.  583. 
Amhhr^  at  the  end  of  his  Re- 

T  4 


268  CASES  IN  CHANCERY. 

IS\6*  Whether  the  Demuihrer  must  be  in  Writings  or  ore  ttnut^ 


■V— 


Bowman 


does  not  appear;    but  certainly  he  may  demur;   and 

then^  according  to  the  Case  in  Dickens,  the  two  Senior 

Rod  WELL.       ^^  Clerks,  not  concerned  in  the  Cause,  are  to  copy  so 

much  of  the  Interrogatories  as  are  demurred  to;  and 
brought  before  the  Court  for  its  Consideration. 

There  is  no  necessity  for  stopping  the  Order  of  the 
igth  December  1815,  for  a  Motion  will  be  necessary, 
before  the  Witness  can  be  committed  for  a  Contempt  of 
that  Order,  and  then  it  will  be  open  to  the  Court  to 
consider  whether,  under  the  circumstances,  he  ought  to 
be  committed.  Though  the  form  of  a  Subpoena  to  a 
Witness,  to  give  Evidence  before  an  Examiner,  is, 
'^  to  answer  concerning  those  things  which  shall  then 
and  there  be  objected  to  him/'  and  the  form  of  the 
Order  made^  where  a  Witness  does  not  obey  the  Sub* 
poena,  is,  to  attend  on  a  particular  day,  and  '^  testify 
the  truth,  according  to  his  knowledge,"  yet  a  Witness, 
I  apprehend,  may  refuse  to  answer  improper  questions, 
in  the  same  way,  as  in  ordinary  Cases  of  Subpoenas,  in 
the  Common  Law  Courts.  If  it  were  not  so,  the  usual 
Subpoena  and  Order  would  require  alteration,  and  the 
Witness  be  directed  to  attend,  before  the  Examiner,  to 
answer  or  demur. 

Motion  refused. 
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latli  February. 

AlR.  Roupell  moved,  on  the  part  of  the  Defendant,       Motion  bfDe- 

that  his  Answer  might  be  taken  off  the  File,  altered  fondant  to  take 

and  re-sworn,  the  Tide  of  the  Answer  bebg  incorrect.        -^"WJ^r,    deftc^ 

^  the  in  the  Title, 

off'  the  File,  and 
Mr.  Treslove,  contra :—  to  amend  and  re- 

This   Motion  is  novel,   and  dangerous.      There  are  sxoear  it,  allowed. 

contradictions  in  the  Answer,  and  the  Plaintiff  has  no 

Security,  that  when  the  Answer  is  taken  off  the  File, 

it  will  not  be  altered  in  more  than  the  Title.     If  taken 

off  the  File  and  not  replaced,  the  Defendant  could  not 

be  indicted. 

The  Vice-chancellor,  by  consent,  made  an  Order 
an  prayed,  the  Defendant  undertaking  to  re-swear  the 
same  Answer,  after  the  Title  was  altered,  and  paying 
the  Costs  of  the  Motion. 


QUARRELL  v.  BECKFORD. 


rp  1 7th  January. 

IHIS    Cause  came  on    for   further    Directions   and  21st  February. 
Costs. 

In  I y ^2,. Jonathan  Barnett,   (since  deceased)  mort-  Mortgagee  in 

gaged  an  Estate,  called  Catharine  Hall,  in  Jamaica,  to  .                  ^  " 

^,                       .                                                •  ing    over,  after 

1  cter  Bcchford,  the  Grandfather  of  the  Defendant  Wni.  payment  of   his 

Jkckford,  to  secure  1,054/.  Sterling,  with  Interest,  at  Principal  and 

10  per  cent.                         Inicnal,  charged  with  the  Bnlancv,  and  Interest. 
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In  1 736,  a  Mortgage  was  made  by  Jonathan  Baniett, 
of  the  same  Estate,  for  3,192/.  gs.  yd.  and  Interest  at 
8  per  cent,  to  David  Thompson,  as  a  collateral  security 
for  Money  lent  upon  tht  M6rCgage  ot  soiother  Estate  to 
«7.  Barnett.  D.  Thompson  assigned  this  Mortgage  to 
the  late  Peter  Beckford. 

tlie  Interest  on  these  Mor^ages  wks  pftid  dcfwh  to 
the  21st  December  1762,  but  discontinue  <Vom  that 
period. 

On  the  30th  June  1769,  Wm,  Beckford  (siftce  de- 
ceased) the  Son  of  Peier  Beckford,  and  Patber  of  the 
Defendant  Wm.  Beckford,  fildd  a  Bill  of  Foiteclofttire  in 
Jamaica,  against  the  Bametts,  aiid  those  then  itAete^ted 
under  them.  - 

In  1770,  Wm.  Beckford,  the  Father,  died. 

In  1772,  Jonathan  Beckford  Barf«tt,ihe  Qnndmm 
of  the  Mortgagor,  Jonathan  Barnett,  and  ttho  Wad  eir- 
titled  to  the  Equity  of  Redemfption  of  the  Mortgaiged 
Estate,  assigned  the   same   to   Edward   Wollery,  who 
afterwards  assigned  it  to  John  Jackson,  who  took  Pos- 
session, and  who  on  the  4th  May  1782  assigned  to  the 
Plaintiff  Quarrell,  and    Thomas  Gray  and   R.  Batty, 
(both  since  deceased)  on  certain  Trusts,  and  in  parti- 
cular, on  Trust  to  pay  the  plaintiff  John  Jarratt,  a  sum 
of  Money  therein  mentioned.     They  took  Possession  of 
the  Estates,  and  under  this  Deed,  the  claims  of  the 
Plaintiffs  arose* 


The   Suit  remained  abated  from  the  death  of  Wm. 
Beckford,  in  1770,  until  the  28th  October  1781,  when 
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it  Wab  Mvired  hf  his  Sdb,  th^  Oefetldatit  Wm.  Beckford, 
ifhb  at  iim  d^th  of  his  Father  Was  a  Minor.  Hie  same 
{^el«£»i6.  With  Ih^  exception  of  Wtn.  tktkfbrd  the  Soti, 
W«iM  Pdttiei  to  th^  revised  Suit,  to  t«nefe  Pities  td  th^ 
ortgihid  BllL 

Cto  tli^  did  October  1783,  thi^  Cktse  was  h^dfd  in 
Jimdtda^  tod  atl  Account  difeeted,  and  on  the  21st 
ApfA  1784,  ^  Foreclosure  was  decreed  against  atl  the 
persMs  Who  were  Parties  to  th^  Suit.  Th^  Decree  wks 
not  made  absolute,  nor  wete  the  PlaintitT^,  or  Jackson, 
Parties  to  it. 
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lA  c^nseqtience  6f  this  IMcree,  a  WHt  df  Itljtmetion 
first,  and  aRerwards,  a  Writ  of  Assistance,  put  the  1)6- 
felklaAt  Beekford,  in  1 784,  into  Possession  df  the  Mdtt- 
g^^  Pirelnis^. 

In  1796  John  Jackson  w%ts  d^dimd  a  Saukfupt,  and 
fFin.  Atkinson,  Tho.  WagsiAff,  anil  Joseph  Ttmperon, 
were  chosen  Assignees  of  his  Estate  and  Efiects. 

In  1796  the  Original  BiQ  in  this  Court  was  filed  by 
the  plaintiff  Quarrdl,  the  surviving  Trustee  under  the 
Deed  of  the  4th  May  1782,  and  by  Jarttit,  Who  was 
abo  tttteitested  under  the  s^mxe  l)eed,  Against  Wm. 
Beekford,  Peter  Eobinsan  the  surviving  Assignee  of  the 
separate  fistate  of  John  SetacM,  a  Bankrupt,  who  was 
a  (XKpartner  with  the  befbtenMUtioned  Jackson,  aud 
Against  Wm.  Atkinson,  tho.  Wagttaff^,  and  Jtf^h  Tim- 
pewn,  the  Assignees  of  the  said  Jackson,  and  dgiunst 
the  said  Jdckson  himself.  This  BiB,  which  Wluft  after^^ 
wards  amended,  stated  the  preceding  facts;  and  charged 
tbttt  more  Land  was  taken  tmder  tho  Writ  of  Assist- 
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ance,  than  was  included  in  the  Mortgages;  thai  the 
Decree  of  Foreclosure  in  Jamaica  did  not  affect  the 
Plaintiffs,  as  neither  they  or  John  Jackson  were  made 
Parties  to  the  Suit,  though  the  Deed  of  the  4th  May 
1782  was  recorded  in  the  Island,  and  the  Plaintiff 
Quarrell,  with  his  then  Co-trustees,  were,  at  the  time  of 
the  Foreclosure,  in  Possession  of  the  Estate;  charging 
also.  Collusion;  and  that  the  Defendant  Beckford  had 
been  overpaid  the  Principal  and  Interest  of  his  Mort- 
gage, and  praying,  an  Account,  and  Delivery  up  of  the 
Possession  of  the  Mortgaged  Premises. 


The  Defendant  Beckford,  by  his  Answer  to  the  ori- 
ginal and  amended  Bill,  insisted  on  his  absolute  right 
to  the  mortgaged  Estates,  under  the  Decree  of  Fore- 
closure in  Jamaica — that  the  Plaintiff  Quarreil  had 
notice  of  the  proceedings  in  Jamaica  from  the  time 
of  filing  the  Bill  of  Foreclosure  by  the  Defendant's 
Father,  and  the  reviving  of  the  same  after  his  death — 
that  the  Conveyance  to  the  Plaintiff  Quarrell  and  his 
Co-trustees  was  made  pending  the  Suit  to  foreclose, 
and  therefore,  that  they  were  not  necessary  Parties  to 
that  Suit — that  no  more  Land  was  taken  possession  of 
under  the  Writ  of  Assistance  than  was  comprised  in 
the  Mortgages,  and  denying  collusion  in  regard  to  the 
procurement  of  the  Foreclosure.  He  also  insisted  that 
no  part  of  the  Money  certified  to  be  due  on  his  Secu- 
rities, or  for  Interest,  had  been  satisfied  by  the  yearly 
income  of  the  Mortgaged  Estate,  but  that}  on  the  con- 
trary, such  yearly  income  had  not  been  sufficient  to 
keep  down  the  Interest  of  such  Money,  and  the  contin- 
gencies of  conducting  the  business  of  such  Plantation. 


In  1 799  a  Supplemental  Bill  was  filed,  making  Geo.     ^ 
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Bainbridge  and  Wm.  Ludlam  Parties,  who  had  been 
chosen  new  Assignees  of  John  Jackson  in  the  room  of 
T%oma8  Wagstaffe  and  Joseph  Timperon,  the  former 
D^sndants. 

In  1802  a  Bill  of  Revivor  and  Supplement  was  fil^ 
on  the  death  of  Peter  Robinson,  the  Assignee  of  5era- 
eold,  against  Geo.  Bainbridge  and  Wm.  Ludlam,  who 
liad  beai  also  chosen  Assignees  of  the  separate  Estate 
of  Serocold. 


QUARRBLL 

V. 

Bbckfoed. 


In  the  year  1783  the  Cause  came  on  before  the 
Master  of  the  Rolls,  Sir  R,  P,  Arden,  who  directed  a 
Reference  to  the  Master,  to  take  an  account  of  what 
was  due  to  the  Defendant  Wm.  Beckford,  for  Principal 
fmd  Interest  on  the  Mortgages,  in  the  Pleadings  men- 
tioned»  bearing  date  respectively  the  31st  day  of  May, 
and  the  1st  day  of  June  1732,  and  the  28th  and  2gth 
days  of  June  1 736,  and  which  by  Indentures  of  Assign- 
ment, therein  also  mentioned,  bearing  date  respectively 
the  17th  day  of  June  1741,  and  the  14th  and  isth  days 
of  September  1743,  became  vested  in  William  Beck- 
ford,  Esq.  the  late  Father  of  the  said  Defendant,  and 
to  tax  the  said  Defendant  his  Costs  of  this  Suit,  and 
also,  to  take  an  Account  of  what  the  said  Defendant 
had  laid  out  and  expended  in  necessary  Repairs  and 
lasting  Improvements  upon  the  Estates  and  Premises  in 
the  Island  of  Jamaica,  comprised  in  the  aforesaid  Inden- 
tures of  Mortgage  respectively,  of  which  he  took  Pos- 
session, under  and  by  virtue  of  the  Writ  of  Assistance 
in  the  Pleadings  mentioned,  and  compute  Interest  on 
what  should  appear  to  have  been  laid  out  in  such  last- 
ing Improvements,  after  the  Rate  of  Interest  payable 
in  the  said  Island  of  Jamaica ;  and  that  what  should 
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apfitar  (o  be  cgmivig  on  the  md  Account  f^  lealmg 
Impraveinents,  ftiid  mch  lotei eail  ih^rmf  at  ftforesaid* 
mnd  also  vhfU  flbali  h^  eoming  q«  tba  ^i^  Accwot  far 
Repairs  of  the  said  Estates  and  Premises,  bfi  tddf^  to 
what  shall  be  found  due  to  the  said  Defendant  for  Prin- 
fiilial,  IntMMfe  Afid  QMt^  W  %fbrQ«&ida  Aitfl  oUsi  to 
tdio  an  afiCQunl;  of  th^  Miml9,  Produce  wd  Fr(^9  ^f 
the  said  JSnlo^ei  (md  Premim  cafnpruiif  in  the  ffformid 
MattgagBM  rpamBd  Ay  the  §(iid  DefnkkM  Wm^  Pdfkr 
ford,  or  by  any  other  Person  or  Persons  by  bin  dxAvt,  W 
for  his  use,  or  which,  without  his  wilful  default,  might 
kave  been  reoeiyed  thereout ;  rad  tbM  the  ^aid  Matter 
in  takiag  the  ^aid  Accounts  of  Re^te,  PrediH)^  ttod 
Pfofita  of  Ihe  said  Mortgaged  Setatas  tmi  FrfMnisf9«  dt 
make  annual  SMfta. 

[^i^ptlver  In(}UMy  was  directed  as  ifi  the  Lands  taken 
poai^Q^oii  of  under  the  Writ  pf  Assi^tapce, 
w}uch  bein^  fifterwaxd^  abandoned,  it  i%  unne- 
cessary to  state.} 

And  his  Honor  reserved  the  Consideration  of  In- 
terest, and  of  the  Costs  of  this  Suit,  not  before  provided 
for,  and  of  aH  further  Directions,  until  after  the  said 
Master  should  have  made  his  Report ;  and  any  of  the 
Parties  were  to  be  at  liberty  to  apply  to  the  Court  as 
they  shall  be  advised. 

Ffom  this  Deeroe  the  Defend^t  Bedford  appealed 
to  the  Lord  Chancelbr,  and  His  Lordship  affirmed  the 
Deeroe. 


On  the  1st  September  1815,  The  Master  made  his 
Report^  zxA  after  taking  the  Accounts  and  making  t}ie 
Defendant  all  the  Allowances  directed  by  the  Decree, 
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iht  Eesidt  of  die  Master'*  IQLeport;,  mhich  paiticulariiecl 
all  the  OIuuEgee  and  DiBchargBB,  was^  that  on  the  ^let 
December  iBoS,  d&ere  was  a  Balsowe  iigaiaflt;  Ae  De- 
fendant Beekfard  of  24^70/.  05.  jd. 

Sir  Samuel  Romiffyf  Mr.  Ibri,  Mr.  Ltack,  aad 
Mr.  H^qU,  for  Plaintiff. 

Sir  Arthur  Pdgott  fov  the  Defendawta  the  Ae* 
signees,  in  the  same  Interest  with  the  Plaintiff. 

Two  QuesdoHi  new  arise  iA  diis  ^^anse:  ist.  As  to 
the  Interest  with  which  the  Defendant  is  tQ  be  charged 
in  respect  of  the  Balance  found  to  be  in  his  hands  be- 
longing to  the  Plaindib ;  and  ^iHy,  As  to  Costs.  With 
respect  to  Interest,  as  Beckford  evght  to  have  kept 
proper  Accounts,  and  ought  to  have  deliyered  up  Ae 
Mortgaged  Estate,  when  he  had  been  paid  his  Prineipal 
and  Interest  out  of  the  B^nts  and  Profits  of  4he  Estate, 
he  SHist  now  aoeount  for  what  he  has  been  overpaid, 
witli  Interest.  He  knew,  or  ought  to  have  known,  that 
he  was  overpaid.  A  Mortgagee  continuing  in  Possesr 
sion  after  his  Debt  has  been  pidd,  must  be  considered 
as  a  Trustee  ftnr  the  Mortgagor,  and  must  pay  Interest. 
Th^re  is  no  Case  on  this  point;  but,  on  principle,  it  is 
clear  the  Mortgagee  should  pay  Interest;  for  otherwise, 
a  temptation  would  be  held  out  to  Mortgagees  to  retain 
Possession  of  Mortgaged  Estates  after  they  were  paid. 
XTnder  the  circumstances,  no  more  is  asked  than  simple 
Interest  on  the  Balances  in  his  hands,  at  6L  percent, 
the  present  Jamaica  Interest. 

ft 

III  regard  to  CQ9ta,*Jbb6  D$Qr«e  is  ratlier  ambiguous; 
but  it  seems,  that  Costs  up  to  the  Decree  were  all  that 
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were  intended  to  be  given,  and  that  subsequent  Costs 
were  to  be  in  the  discretion  of  the  Court,  upon  the 
result  of  the  inquiries  directed  by  the  Decree. 

The  Defendant  by  his  conduct  rendered  the  Suit 
necessary;  he  must  therefore  pay  the  Costs.  The  Master 
in  his  Report  has  blended  the  Costs  up,  and  subsequent 
to,  the  Decree,  so  that  a  Reference  will  be  necessary  to 
ascertain  the  amount  of  the  Costs  incurred  subsequent 
to  the  Decree. 

Mr.  'Fonblanque,  and  Mr.  Trower,  m  the  Defendant 
Beckford: — 

Possession  was  taken  in  pursuance  of  the  Decree  of 
Foreclosure  in  Jamaica,  in  1784.  Till  then  the  De- 
fendant was  not  in  Possession.  No  steps  were  taken  to 
affect  that  Decree  until  the.  present  Bill  was  filed  in 
1 796.  For  twenty-two  years  previous  to  the  Decree  of 
Foreclosure,  the  Interest  of  the  Mortgages  was  unpaid. 
After  the  Decree  of  Foreclosure  the  Defendant  had 
good  reason  to  believe  the  Estate  was  his  own.  There 
is  no  Case  in  which  a  Mortgagee  has  paid  Interest  on 
a  Balance  found  to  be  due  from  him  on  the  result  of  an 
Account;  such  Balance  is  at  most  but  a  Simple  Contract 
Debt,  upon  which  (a),  no  Interest  is  allowed ;  or  like 
a  claim  of  mesne  Profits,  which  do  not  carry  Interest 
either  at  Law  or  in  Equity ;  much  less,  can  Jamaica 
Interest  be  claimed.  This  Court,  unless  in  a  few 
Special  Cases,  charges  Interest  in  the  same  manner  as 
a  Court  of  Common  Law  does. 


(a)  Creuze  r.  Hunter,  2  Ves.  Jr.  157,  &  S.  C.  4  Bro.  C.  C 
157  &  316. 


CASES    IN    CHANCERY. 


^n 


The  Question,-  as  to  Costs,  is  decided  by  the  Decree 
of  the  Master  of  the  Rolb,  which  gives  the  Defendant 
the  Costs  of  the  Suit,  and  not  merely  the  Costs  up  to 
the  Decree.  If  the  latter  only  had  been  intended,  the 
Court  would  have  made  a  reservation  as  to  Costs  in- 
curred subsequent  to  the  Decree. 

The  Vice-Chancellor  : — 
[After  minutely  stating  the  facts  of  the  Case.] 
Under  these  circumstances  the  first  important  Question 
which  arises,  is,  as  to  Interest.     It  is  admitted  on  both 
sides,   that  it  ia.  a  perfectly  new  Question,  and  must 
"therefore  be  decided  on  Principle. 

The  fact  must  be  taken  to  be,  that  before  this  Suit 
'was  instituted  in  Trinity  Term  1796,  the  Defendant 
Seckford  was  a  Mortgagee  in  possession ;  fully  paid  the 
whole  of  what  was  due  to  him  for  Principal,  Interest 
and  Expenditure;  and  that  he  had  1,572/.  in  hand. 
That  is  die  first  fact,  that  I  wish  to  observe  as  a  datum, 
upon  which  I  proceed  in  viewing  this  Case.  That  sum 
of  1,572/.  therefore,  had  the  Account  been  then  taken, 
ought  to  have  been  paid  over  to  the  Mortgagor,  a  period 
of  twenty  years  ago ;  from  that  time,  every  subsequent 
Receipt  de  anno  in  annum,  ought  to  have  been  paid  over, 
(with  the  deduction  of  what  the  current  expenditure 
of  each  year  was)  up  to  the  year  1807,  had  the  Account 
been  taken.  We  must  recollect  that  this  is  the  case  of 
a  Mortgagee,  who  has  taken  Possession  of  an  Estate  for- 
feited, and  overpaid  every  thing  before  the  Bill  was  filed. 
We  are  to  strip  it  of  the  circumstance  of  Foreclosure, 
because  the  Foreclosure  being  irregular,  it  was  invalid. 
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Considering  the  Case  on  Principle,  the  first  Question 
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1910.         to  hjei  ^s^Led,  is.  In  what  light  is  a  Moitg^ee  considered 
in  a  Court  of  Equity »  who  is  in  possession  of  an  Estate, 
r^         I        aft^  he  is  p^id  U^e  Pr^icipal  and  Interes)^  due  pn  l^s 
B^i^iSonn.     i^ortgage? 

What  is  a  Mortgage?    Ey^ry  bo^  kwvi  iti?qiw«*% 
of  two  things ;  it  is  a  personal  Contract  for  a  Debt,  secu- 
red t)y  an  Estate,  and  in  Equity,  the  Esta^  is^  no  more 
than  a  Pledge  or  Security  for  the  D^t ;  the  De^t  ^  the 
l^rincipal — the  Estate  is  the  Accident.    Whether  the 
^ortg^ee  i$^  oj^  is  ijiojt,  in  Possession  gf  the  Pkdge»  ^ 
9ght  i»  precisely  tJ^f  ssuEue,  with  thi^  differen/ce,  indeed^ 
that  he  has  never  any  right,  in  Equity,  to  the  IpA^at^i; 
except  as  a  Fund  to  pay  him  his  Debt ;  for  every  other 
pu^poi^^  the  Estate  is  the  Estate  of  the  Mortgage;:,  and 
when  th^  D^bt  is  paid,  all  the  Mortgagee'a  ngh;^  apjt 
intei^e^t  in  tb^  Estate  ceases;  he  has  then  the  Ifsga^ 
Estate  only,  and  nojt  a  beneficial  Interest  in  it.    If  tlfuei 
M9;tgage^  \^  ^hpse^  to  take  Poss^^ssbn  and  help  him- 
self, he  bf^oxe^  ^ea  a  BaiUfl^  without  Salary,  and  t^ 
Mortgagee  i$  a(;cpunt^ble  for  the  Profite,  which  aie 
applical^le  ifi  tb^.  fii:3t  instance  tp  pay  the  Pdncipal  aoA 
Interest  of  bi&i  Debt^  and  all  other  allowances,  lo  a. 
Mortgagee ;  but  he  is  bound  to  be  an  Accounting  Partj^i 
taking  the  Estate  in  l^o^session  upon  the  Pnncipk^ 
and  vpon  the  Qbligatipo,  to  account  with  the  Mprtgagqifit 
for  a)l  the  Reiits  he  rieceives.    He  is  bound  to  keep^th^ 
Account,  and  to  be  ready  with  it,  to  apply  it  reguladj( 
to  pay  his  Principal  and  Interest,  and  to  be.  ready  t^ 
surrender  up  the  Pleidge  as  soon  as  it  has  answered  il4 
purpose.    All  the  Cases  treat  the  Mortgage^  as  soqa 
as  he  is  paid,  as  becoming  a  mere  naked  Trustee,  hold- 
ing the  legal  Estate  for  the  benefit  of  the  Cestui  que 
Trust,  the  Mortgagor. 
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In  detenninihg  the  Question,  w6  have  otily  to  keep  in 
view  these  principles,  to  decide,  in  what  bh^mctet  a 
Mortgagee  overpaid  is  to  be  viewed,  wheii  tiil  the 
beneficial  interest  he  ^vhr  had  in  the  Efttkte  h  deter- 
mined. He  is  merely  a  Trustee  holding  a  legal  Estate 
in  the  Estate  of  another  person,  with  whom  he  is 
beyond,  by  the  nature  of  his  Trust,  fdthflilly  to  account. 

In  this  view,  the  Cestiii  que  Trust  who  Was  entitled 

tdf  the  balance  of  1,572?.  in  the  year  1796,  files  his 

1^,  deimanding  the  Estate  and  the  Bsilance,  which  oh 

'^e   taking   the  Accdulits  might  appear  to  be  due. 

What  does  the  Trustee  say  ?    I  will  not  part  with  the 

'Xstate;  I  am  not  paid;  what  I  have  received  is  not 

Millicient  to  keep  down  the  expenses ;  and  I  insist  ori 

the  Poreclodure  in  Jamaica,  as  a  bar  to  your  being 

]^^niiitt!M  to  redeem. 

Thiit  Mr.  Beckfard  set  up  a  defence  which  he  knew 
iHtt  hot  WeTT  founded,  is  not  the  point;  it  is  enough 
that  he  ti^as  mistaken ;  h6  sets  up  a  mistaken  defence—^ 
Ite*  fSitiists  the  right  to  redeem  when  he  is  bound  to 
]^(6lfithit  k  Redemption— -rhe  iiksists  upon  that  which  is 
iA'  Bar — ^h^  insists  on  the  account  being  in  a  state 
i/iu£k  it  is  hot.  To  say  he  has  unfortunately  been  put 
in'^  this  situation,  and  involved  in  a  mistake  as  to 
Chief  em^t  of  the  Suit  in  Jamaica,  is,  certainly,  only  to 
SLpblbgize,  and  exonerate  the  Case  from  any  ibiputatioh 
cf  fraud,  or  intentional  misconduct  on  his  part ;  but  it 
omnbl^  be  received  here,  to  say,  that  ai  Party  who  mis- 
iake«  the  effect  of  the  Law,  and  of  a  Suit,  gains  to  himself 
a  nghf,  to  insist  oh  a  Bar  he  is  not  entitled  to,  a  rigllt, 
to  insist  on  a  Foreclosure  against  one  who  is  no  Party  to 
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the  Suit,  he  having  omitted  to  include  such  Party,  «> 
as  to  make  it  a  Bar.  A  person  must  suffer,  who  mistakes 
the  Law  on  subjects  on  which  he  ougl)t  to  be  advised. 
He  ought  to  have  known  that  the  Decree  could  not 
operate  as  a  Bar  to  the  right  of  the  Plaintiffs  to  redeem. 
He  .must  take  the  consequence  of  being  mistaken  in  sup- 
posing himself  to  have  a  right  to  an  estate  when  he  has 
only  a  qualified  right.  He  had  a  right  of  Possession, 
undoubtedly,  not  by  that  Decree,  but  as  M(»rtgagee, 
from  the  legal  Estate  being  in  him ;  but  to  any  other 
purpose  he  cannot  protect  himself,  though  it  may 
apologize  for  his  not  being  ready  with  the  Account,  and 
for  having  treated  the  Estate  as  his  own.  I  must,  there- 
fore, consider  this  as'  the  case  of  a  Trustee  resisting 
the  right  of  his  Cestui  que  Trust,  and  who  in  the  result 
receives,  de  anno  in  annum,  very  considerable  sums  and 
overplus,  and  ultimately  in  the  year  1808  is  found  in 
possession  of  more  than  24,000/.  He  had  therefore  in 
his  possession  for  the  last  nine  years  24,000/.,  and  a 
fraction,  due  to  the  Mortgagor,  some  part  of  which  the 
Mortgagor  ought  to  have  received  in  the  year  1795, 
and  in  every  succeeding  year  he  ought  to  have  received 
what  became  due,  for  the  purpose  of  applying  it  to  his 
general  purposes,  or  the  purpose  of  keeping  down  the 
Interest  of  the  second  Mortgage.  For  a  period  of 
twenty  years  back  he  has  been  in  the  receipt  of  Money 
he  was  not  entitled  to,  but  which  was  due  to  the  Cestui 
que  Trust ;  and  which  Money  he  has  employed  as  he 
thought  fit,  and  is  not  now  forthcoming.  He  does  not 
say,  I  have  kept  it  ready  for  you ;  but  he  insists  on  his 
right  to  retain  it ;  he  must  therefore  be  taken  to  have 
enjoyed  it  for  his  benefit,  and  to  have  employed  the 
whole  of  it. 
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Under  these  circnmstaDces  the  case  is  assimilated  1816. 

to  a  Simple  Contract  Debt,  which  does  not  cany  Interest ; 

it  is  compared  also   to  the  case  ,of   mesne    Profits, 

improperly  received  by  a  Trespasser;  in  which  cases,  it     ^        ord 

is  clear,  the  Courts  of  Law  and  Equity  are  not  in  the 

habit  of   charging   the  Party  with   Interest.     What 

analogy  do  those  cases  bear  to  the  present  ?    The  main 

point  here,  does  not  exist  in  those  cases,  viz.  a  Sum  due 

irom  a  Trustee  to  a  Cestui  que  Trust.    The  mesne  Pro- 

"fits  are  received  by  an  exlverse  holder,  by  a  trespasser^ 

"where  there  is  no  privity  between  the  one  and  the  other ; 

"fcnt   here,  the  Profits  are  received   under  an  implied 

<!!!ontract  by  the  Mortgagee  to  account ;  that  is  not  like 

^he  case  of  a  trespasser  receiving  mesne  Profits.    This 

IMortgagee  received  the  Rents  as  Trustee — ^he  received 

"tiiem  to  pay  himself  first,  and  afterwards  to  account  to 

'^he  Mortgagor ;  he  has  therefore  made  himself  liable  to 

^Mxount.    A  relation  is  established  as  between  Trustee 

9UAd  Cestui  que  Trust,  and  the  moment  the  Mortgage  is 

^paid   ofi",  he  is  converted  into  the  situation  of  a  bare 

naked  Trustee.    All  the  money  received  from  that  time 

is  money  received  by  a  Trustee,  having  a  legal  Estate 

in  his  hands,  and  receiving  the  Rents  and  Profits  of 

mch.  Estate,  which'  he  holds  as  Trustee  for  another. 

Courts  of  Equity  give  Interest  in  many  cases  where 
there  is  no  express  Contract.  In  this  very  case  the 
Mortgagee  himself  is  allowed  Interest  which  he  was 
not  entitled  to  by  Contract,  I  mean,  the  Interest 
upon  lasting  Improvements,  &c.  Why  is  he  entitled  to 
it  ?  Because  a  Court  of  Equity  considers  itself  compe- 
tent in  this  relation  between  Mortgagor  and  Mortgagee, 
to  go  beyond  the  Contract, — to  consider  what  is  just 
and  equitable  between  Parties,  standing  in  that  relation ;. 
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1816.  and  because  \yhea  the  Trustee  ux  Possession  has  been 

expending  his  own  money  to  improye  the  Estate  of  the 
Cestui  que  Trust,  it  is  not  justice  to  say^  you  shall  be 
BscKroan.     f^P^<l  the  v^ry  Money  laid  out^  without  any  allowance 

for  the  same,  with  Interest.    What  Interest?  Where  is 
there  any  Contract  ?  The  Interest  is  Ten  per  cent,  on 
one  Mortgage,  and.  Eight  per  cent,  on  another.     Is  he 
to  havj?  that  ?  N9 ;  Six  per  cent.    Why  ?  Because  it  is 
equitable,  that  being  an  expenditure  on  the  spot,  by  a 
Trustee,   he  sbcjl  have  the  current   Interest   of   the 
Country,  just  the  same  as  if  he  had  lent  so  much 
Money.    This,  I  say,  is  strong  proof  to  show  you  are 
not  to  restrict  a  Court  of  Equity  by  the  narrow  prin- 
ciples applying  to  Simple  Contract  Debts,   or   mesne 
Profits,  but  that  the  Court  looks  at  the  Question  as 
applying  to  Mor^agee  and  Mortgagor,  and  gives  either 
party  Interest^,  a^  justice  requires ;  and  indeed,  that  was 
the  large  view  taken  of  it  by  the  Counsel  on  both  sides, 
wjio  admitted,  the  Court  must  not  be  considered  as  tied 
down,  but  must  look  at  the  whole  Case  and  say,  is  it 
reasonable  or  not,  that  the  Mortgagee  should  be  saddled 
with  Interest.     It  is  said  that  Mr.  Beckford  ought  not 
to  be  charged  with  Interest,  because  there  was  a  long 
period,  of  time  when  he  was  kept  out  of  the  receipt  of 
his  Interest,  viz.  from  the  year  1 762  to  the  year  1 790,  a 
period  of   twenty-eight  years,  during  which   he  bad 
imperfect  and  inadequate  payments,  towards  satisfying 
him  the  Interest  of  his  Mortgage ;  and  prior  to  that  year 
1790,  there  was  a  considerable  arrear.     It  is  said,  if 
on  the  one  hand  he  gets  no   Interest  for  that  arrear, 
why  ought  he  to  pay  Interest  for  the  arrear  which  after 
that  period  is  found  to  have  been  in  his  hands  ?   The 
answer  is,  that  Interest  does  not  in  any  case  carry  In- 
terest;  it  is  contrary  to  the  clear  cstablisiied  prindple 
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6f  the  Court  io  giv6  it.    A  Mortga^gee,  it  is  kndwii,  can 

wdy  enfor6e  payment  of  Simple  Interest,  and  hfe  milst 

take  the  remedies  the  Law  gives  to  enforce  it.    He 

might  have  enforced  those  remedies  in  1762 ;  and  if  he 

chose  not  to  do  it  he  must  take  the  consequence ;  the 

Law  can  only  gtve  him  an  account  according  to  the 

regular  course^  unless  a  Case  is  made  for  it,  and  no  Case 

is  made  for  it  here.    The  Plaintiffs  say,  in  answer  to 

this  claim  of  Interest  by  Mr^  Beckford,  if  you  will  on 

f^oth-  sides  permit  Compound  Inter^  to  be  calculated, 

^ou  shall  have  it.    If  the  Cotnrt  were  to  depart  froih  th^ 

strict  rule  of  the  Court,  and  adopt  a  getieral  rule  of 

Equity  to  give  Compound  Interest  on  one  side,  then  it 

iniust  give  it  on  the  other;  but  if  you  do  not  choose  t6 

c3o  that,  and  that  the  Defeiidant  prudently  declines,  then 

slither  Party  can  expect  more  than  Simple  Interest. 

In  this  Case,  the  Court  t^t  framed  il&e  Decree  have 
decreed  Annual  Rests,  and  have  reseiVed  the  question 
^of  Interest.  I  do  not  tfay  that  that  has  decided  any 
'CJiing  on  the  subject,  but  it  ha&  ptlt  it  in  a  course,  and 
mn  a  state,  for  the  determination  of  the  qui^slion  of 
^^harging  this  Mortgagee  with  Interest,  if  it  turned  out 
"^0  be  that  he  was  overpaid. 
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IT  there  be  no  fixed  Rule  of  the  Court ;  if  there  be 

mio  authority  in  which  the  point  was  ever  decided,  one 

"^ay  or  the  other;  if  all  the  general  Principles  that 

^bverh  a  Court  between  a  Trustee  and  Cestui  que  Trust, 

lead  to  one  conclusion ;  if  Justice  and  Equity  lead  to 

'the  same  conclusion ;  viz.  that  one  Party  is  not  to  keep 

ahother  out  of  Possession  for  twenty  years,  applying  to 

Tiis  benefit  large  balances,  due  to  another,  that  other, 

ctobarrassed  with  Debts,  without  paying  Interest,  what 
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1816.  is   there    of    authority,   principle,    reason,   justice,   or 

equity,  that  should  induce  a  Court  not  to  say,  that 
that-conclusion  must  follow  ? 

V. 

Beckford.         Upon  these  principles  it  is,  I  am  of  opinion,  upon 

the  first  question,  that  the  Mortgagor  is  in  this  Case 
entitled  to  charge  the  Defendant  with  Interest;  and 
that  it  must  be  sent  to  the  Master  to  compute  that 
Interest. 

The  next  point  to  be  considered  is,  from  what  period 
the  Interest  is  to  be  charged :  With  respect  to  that 
.  I  am  of  opinion,  it  should  be  from  the  filing  of  the  Bill, 
for  at  that  period  the  demand  was  made,  and  ought  to 
have  been  complied  with,  according  to  the  justice  of 
theCa^e.  The  Mortgagee  was  overpaid  on  the  3i8t 
December  1 795,  and  in  Trinity  Term  1 796,  when  the 
Demand  was  made,  it  ought  to  have  been  complied 
with ;  from  that  time  he  had  a  Balance,  and  annually 
increased  that  Balance^  by  the  receipt  of  Money  not. 
due  to  him,  and  which  ought  to  have  been  paid  over.. 
I  think,  therefore,  from  that  period  he  must  be  charged 
with  Interest. 

The  next  question  is,  at  what  rate  of  Interest  he  ought 
to  be  charged.  Now  here  we  arc  again  to  examine  it 
on  principle.  The  rate  of  Interest  ascertained  by  the 
Mortgages,  was,  in  one  instance,  10  j)er  cent,  in  the 
other,  8  per  cent,  and  the  legal  rate  of  Interest  in 
Jamaica  has  since  been  reduced  to  6  per  cent,  on 
West  India  Property.  The  rate  of  Interest  is  usually 
settled  by  contract ;  here  there  is  no  Contract ;  there- 
fore Contract  cannot  guide  us.  The  Decree  has  directed 
that  6  per  cent,  be  paid  ip  respect  of  what  was  laid  out 
ip  Expenditures,  but  that  I  think  ought  not  to  decide. 
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because  that  was  on  an  expenditure  on  the  spot^  where  1816. 

the  rate  of  Interest  is  6  per  cent,  and  advances  made 
there  may  fairly  be  considered  as  Money  lent  at  the 
time;  and  though  in  the  absence  of  contract,  the  Beck  ford. 
Courts  have  adopted  that  Interest  which  the  Law  of  the 
Country  has  fixed,  yet  here  the  Defendant  is  not  called 
upon  to  account  in  the  Island ;  he  is  not  called  upon  to 
account  where  he  might  have  been  better  enabled  to 
have  made  out  all  the  Expenditures,  jkhe  Improvements, 
the  Repairs,  and  other  matters ;  and  every  body  knows 
there  must  be  difficulties  attending  the  taking  the 
account  of  a  Person  in  Possession  for  many  years,  by 
positive  proof,  such  as  would  be  required  to  entitle  him 
to  charge.  He  may  have  grievously  suffered ;  and  I  do 
not  lay  any  stress  on  the  length  of  time  that  has  elapsed, 
or,  the  Commissions  sent  out  to  Jamaica  to  procure  Evi- 
dence ;  and  though  I  think  he  ought  to  account  for  Inte- 
resty  I  do  not  feel  warranted,  by  any  principle,  in  saying, 
he  should  account  otherwise  than  as  Executors  account, 
who  have  had  balances  long  in  their  hands,  and  who, 
according  to  the  usual  course  of  the  Court,  and  without 
any  Contract,  are  made  to  pay  Interest  at  the  rate  of 
4  per  cent  (6).  That  Intei-est  Mr.  Bechford  must  pay. 
This  is,  undoubtedly,  a  considerable  indulgence  to  the 
Defendant,  who,  if  an  Inquiiy  took  place,  what  profit 
he  made  of  these  Funds  in  his  hands,  would  no  doubt 
have  been  found  to  have  made  more  than  4  per  cent. 
I  do  not  therefore  charge  him  vindictively.  This  dis- 
poses of  the  question  of  Interest. 

The  other  Question  respects  Costs.  I  think  I  am 
in  great  degree  relieved  from  entering  into  the  consi- 
deration of  that  question,  whatever  might  have  been 

ij))  See  Tibhs  v.  Carpenter,  pobl,  p.  5290. 
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said  respecting  the  Defendant  having  created  a  nece^ 
sity  for  the  Suit,  and  resisting  the  right  of  the  Mort- 
gagor to  redeem,  and  of  sd  much  of  the  Costs  which 
had  arisen  from  that.  The  fair  oonsttaction  of  the 
words  of  the  Decree,  and  which  I  am  not  at  Ubeiiy  t6 
alter^  directing  the  Master  to  take  the  Accoimty  and 
to  tax  the  Defendant  the  Costs  of  the  Suit,  must  be 
considered,  as  directing  him  to  tax  the  Costff,  withettt 
limitation,  without^  stopping  at  any  part  of  the  CauseL 
What  are  the  Costa  of  the  Suit  ?  Costs  up  to  the  De^ 
cree?  Certainly  not.  If  so  intended,  it  would  hate 
been  said.  Costs  up  to  the  Decvee.  If  the  Decree  bad 
reserved  the  questi<m  of  subsequent  Costs  up  to  thii 
time,  that  would  have  left  the  Court  at  liberty,  OA 
further  Directions,  to  consider  vi^hat  ought  to*  be  d<MMI 
with  the  subsequent  Costs;  but  I  think  as  to  tbat  pM 
of  the  Case  the  Decree  is  conclusive,  and  has  giveb  Aib 
Suit  to  the  Defendant ;  and  I  am  not  (Usposed  to  ou€ 
down,  that,  and  restrain  the  Party  fn>m  having  the 
Costs  of  the  Suit  in  the  manner  in  which  they^  have 
been  taxed.  The  only  observation  upon  that  was,  that 
the  Decree  reserved  the  subsequent  Costs  not  provided 
for  by  the  Decree;  upon  which  it  was  observed,  that  if 
all  the  subsequent  Costs  were  intended  to  be  provided 
for,  how  could  there  be  any  unprovided  for?  As  to 
which,  the  observation  is,  that  there  are  other  Defen- 
dants, and>  other  Parties,  which  may  satisfy  these  words ; 
for  the  Costs  of  all  the  other  Parties  were  not  provided 
for.  I  am  of  opinion,  therefore,  that  the  Defendant  is 
entitled  to  the  Costs  of  the  Suit. 
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BDWARDS  V.  CUNUFFK 

20th  February. 

Ji  H!P  BiH.  'fikd  in  this  Cause  was  for  a  Foreclosure ;     A  fourth  Order 
aB4  on  the  26th  Februaiy  1814,  the  usual  Decree  was  fnade^  for  enlarge 
iBa4e  lb?  thfi  payment  of  Prineipal^  later^t  and  Costs,  ^^^  ^^  ^^^^"^ 
witim  ^  cal^ar  Months  after  the  Master's  Report  ^^^^^y 
sfarald  be  made,  of  what  was  due  w  that  account,  or  ^^^^  ^f^^  qi^^ 
dbi^  tlHt  Pefendant  should  stand  foreclosed.  cwnstances. 

On  the  23d  June  1814,  the  Master  reported,  there 
would  be  due,  for  Principal,  Interest,  and  Costs,  on  the 
S(34  DecHsmber  1814,  being  six  Months  after  the  date 
of  his  Repoct,  thQ  Sum  of  7^376/.  185.  Qd.  which,  he 
appointed  tq  be  paid  on  tba,t.  day. 

On  die  loth.  December  1814,  the  Defendant  moved 
to  enla|?ge  the  time  for  payip^nt  of  the  Mortgage  Money* 
supported  by  an  Affidavit  of  his  Solicitor,  that  the  Es- 
tate was  worth  15,000/.;  and  that  he  had  been  using 
Us  utmost  endeavours,  to  raise  what  was  due,  upon  a 
Mortgage  of  the  Estate ;  and  thereupon,  an  Order  was 
obtained  by  the  Defendant,  that  on  payment  on  or 
befwethe  23d  December  1814,  of  1,376/.  185.  5£f.  the 
amount  of  Ii^tcrest  apd  Co^ts  i^eported  due  to  the  Plain- 
tiff>  the  timf$  for  redeeming  should  be  enlarged  six 
Mouths,  with  the  usual  direction^ 

On  the  14th  June  1815,  th^  Defendant  moved  for 
further,  time,  for  paypient.  of  the  Mortgage  Money, 
upon  an  Affidavit  of  bis  Solicitor,  repcatingi  that  tlie 
Estate  was  worth  15,000/.  and,  that  he  had  not  been 
aUtrto  riusc  the  Monoy^,  but.  that  he  hoid  good  reason 
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1816.         to  believe  he  should  be  able  to  raise  the  same  within 
six  Months,  by  the  Sale  of  an  Estate,  upon  which  there 
was  a  Mortgage  for  8,100/.  and  upon  payment  whereof, 
CuNLiFFE.      ^^^  Defendant    was  bound    to  find   Security  for  the 

same,  and  therefore  intended  to  substitute  the  Premi- 
ses in  Mortgage,  to  the  Plaintiff,  as  such  Security, 
which  would  enable  him  to  pay  Principal,  Interest,  and 
Costs,  due  from  him  to  the  Plaintiff;  and  thereupon  it 
was  ordered,  that  on  the  Defendant  paying  the  Sum  of 
153/.  35.  6d.  the  amount  of  Interests  and  Costs  reported 
due  to  the  Plaintiff,  within  a  Fortnight,  the  time  for 
redemption  was  enlarged  for  five  Months. 

On  the  16th  November  1815,  the  Defendant  again 
moved  for  further  time  to  redeem,  upon  an  Affidavit  of 
his  Solicitor,  that  since  the  last  Application,  part  of  the 
Estate  mentioned  in  his  former  Affidavit,  subject  to  a 
Mortgage  of  8,100/.  had  been  sold  by  public  Auction 
for  upwards  of  9,000/.;  and  that  the  Purchasers  were 
proceeding  to  complete  their  Purchases;  and  that  the 
first  Monies  to  arise  by  such  Sale  were  intended  to  be 
applied  in  payment  of  the  Plaintiff's  Mortgage;  and 
that  he  believed  the  whole,  or  a  sufficient  part  of  the 
said  Purchases,  would  be  completed  within  three 
Months ;  and  thereupon,  the  Court  ordered,  that  on  pay- 
ment of  what  was  due  for  Interest  and  Costs,  the  period 
for  redemption  should  be  enlarged  for  three  Months, 
but  that  was  to  be  peremptory. 

On  this  Day  the  Defendant  moved,  that  the  time  for 
Redemption  might  be  enlarged  for  three  months  longer, 
on  an  Affidavit  of  his  Solicitor,  that  the  Purchases  of 
the  Estates  mentioned  in  his  former  Affidavits  were  not 
completed,    owing    to  some   Objections   to   the   Title, 
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but  that  the  Objections  were  satisfactorily  answered ;  and 
that  he  verily  believed  he  should  be  able  to  get  such 
Sales  completed  within  the  space  of  three  Months. 

Mr.  Leach  and  Mr.  Wingjleld,  for  Motion. 

Mr.  Trower,  contra,  objected  such  an  Order  was 
unusual,  after  the  previous  Orders  for  time,  and  that 
the  last  Order  was  expressed  to  be  peremptory. 


.1816. 
Edwards 

cunltffe. 


The  Vice-Chancellor: — 
It  requires  a  strong  Casie  to  induce  the  Court  to 
make  a  fourth  Order,  enlarging  the  time  for  the  pay- 
jaaent  of  Mortgage  Money,  decreed  to  be  paid.    If  the 
X)efendant  has  done  all  he  can  to  obtain  the  Money, 
«uid   has  been  baffled   in  his  purpose,  by  unexpected 
cSelays,   and  there  appears  a  strong  prohabiUty  of  the 
Sfoney  being  raisable  within  three  months,  the  Court 
"^vould  feel  disposed  to  enlarge  the  time.    It  is  sworn 
%liat  the  objections  to  the  Tide  are  satisfactorily  an- 
swered, and  the  Solicitor  also  swears,  he  verily  believes 
^^lie  Sales  will  be  completed  within  three  Months.    The 
Xast  Order  does  certainly  purport  to  be  a  peremptory 
^rder,  but,  I  think,  the  Court  has  sometimes,  in  these 
Cases,  given  further  time,  notwithstanding  that  expres- 
^on.      Let  the  Defendant  take    an  Order  for  three 
3lf  onths  further  time,  on  the  usual  Terms. 


Motion  granted. 
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HILL  V.  SMITH,  and  others. 
S3d  February. 

Guardian  op-  ThREE  of  the  Defendants  in  this  Ciiude  wdit  In- 
pamied  of  an  fants.  Two  of  them  appeared  in  Court,  and  had  a 
If^mt,  and  kit  Guardian  (their  Mother)  assigned,  to  put  in  their  An- 
prcscnuM  Court  ^^^  ^^^  ^  ^j^j^  f^^  ijj^^^^  ^^^  ^^  att«ld  th« 
aupensedwttkyon 
anqffidaoitofhis  ^°^'^- 
inability  to   at" 

tendfromOMeis.      Mr.  Courtenay  moved,  on  an  AAdarit  6f  ttl6  medi- 
cal attendant  of  the  Infent,^as  to  his  iUnew^  that  his 

•1  r     ■ 

Mother  might  be  appoint^^  bis  Gu«adian, .  to  t>ul  in  him 
Answer;  and  the  presei^j^  of  the  Infant  in  Courts  ev 
a  Commission,  dispensed  with.  * 

The  Register  (Mr.  Bedwell)  being  ap]plied  to,  mid, 
he  remembered  similar  Ap^lieatidns  having  been  al- 
lowed; upon  which.  The  Vice  Ckmcelhir  nriidb  ikm 
Order  as  prayed. 


TEBBS,  and  otTiers,  v.  CARPENTfift,  and  others. 

^^*  9/  ''^"  iSlR  Benjamin  Tebbs,  amonffst  other  Bequests,  gave 
n^,  after  death   .    ,  .    ,-../  .         .        c  a      i       %  j  j-      ^  j 

vf  Testato  *  Wile  an  Annuity  of  000  /.  a  year ;  and  directed 

Wife^  to  five  of  *^^*»  ^^^  payment  of   his  Debts,   and   Funeral   Ex- 
hi»  Children^  and  to  **  the  Son  qfmy  Son  John  Tebbs,  or  his  other  Children, 
that  is  hving,*'  held  to  pass  Shares  to  Children  of  the  Son,  bom  after  the 
Testator's  death,  and  before  the  death  of  his  Wife. 

Executor  charged  with  arrears  of  Rent  unreceivcd,  and  Balances  in  his 
hands,  together  with  Interest  at  the  rate  of  four  per  Cent,  and  the  Costs  of 
the  Suit,  relating  to  such  Arrears  and  Balances. 
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penaes,  **  the  Money  ariBing  from  collecting  my  Rents,  1816. 

and  after  paying  Lady  TMnt  Annuity,  the  Overpliis 

shall  be  put  out  into  the  4  pet  eenis.  until  after  the  /  t,  ' 

death  of  lady  Tebbs,  then  such  Sum  as  may  be  found  ' 

may  and  shall  be  equally  divided  among  Jane  Tebbs,    Carpenter 

Elizabeth  Hodgtou,  and  the  Son  of  my  Son  John  Tebbs,      and  others. 

or  his  other  Children  that  is  living,  to  share  and  share 

i^ke.    To  my  Son   William,  and  Sustm  Tebbs,  and  to 

my  Son  George  Tebbe,  together  with  the  above,  share 

and  share  fdike.'' 

Lady  Tebbs,    the    Tealator^s  Widow,    survived  kec 
Husbqnd  eleven- yean* 

Jokn  Tebbe,  the  Son,  had  only  two  Ctiilihen  at  the 

death  of   the    Testator,    viz.  the    Defenduits,    Joht 

Searls  Tebbs,  and  Eiiza  Ami  TMps  (who  alterwanik 

died),    but  he   had    three  other  Children   bom  after 

tibe  deadi  of  the  Testator,  and  befim  the  death  oT  the 

Testator's  Widow,    vtz.   the  Pbintiflb   Hmry  Tebbs, 

Susan  Tebbs,  and  Mary  Ann  Tebbs. 

Upon  the  death  of  Lady  Tebbs,  doubts  arose  whether 

distributi(xi  of  the  Residue  should  be  iht»  six,  or 

Shares;  and  thereupon  the  Piaintilb>  who  were- 

Children  of  John  Tdibs,  bom  after  the  death  of  the* 

*3CM4atpr,  but  before  the  decease  of  hia  Widows  filed 

^^^  Original  Bill  against  Collick  and  Carpenter,  ll&e 

^^sseoutons,  and  also  against  iJie  other  residuary  Legatees, 

^^HBRjingf  the  usual  AccounlB  against  die  ExecuCom,  and 

^^bf^  the  dear  Ibsidue  might-  bo  ascertaifeied;  and' a  Se^ 

^^lanation  of  the  Rights  of  the  Plaintiffs  to  three  Ninth 

^asta.or  Shares  of  the  Residue^  &c-.;  and  also  praying* 

%)iat  the  Defendants,  might  answer  fbr  the  Ititerest  of* 


29^ 

1816. 
• — --^ ' 

Tebbs, 
and  others, 

V. 

Carpenter, 
and  others* 
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such  Part  of  the  Residaary  Personal  Estate  of  the  Te»- 
tator,  as  had  not  been  properly  laid  out  and  invested, 
8lc.  Before  any  Answer  was  put  in,  CoUick  died,  and  a 
Bill  of  Revivor  was  filed  against  his  Representatives. 

On  the  gth  of  March  1810,  the  Master  of  the  Rolb, 
by  his  Decree,  declared  that  the  clear  Residue  of  the 
Testator's  Personal  Estate  should  be  distributable  among 
Jane  Tebbs,  Elizabeth  Hodgson,  William  lebbs,  Susan 
Mann,  George  Tebbs,  and  all  the  Children  of  the  Tec- 
tator's  Son  John,  who  were  living  at  the  time  of  the  death 
of  the  Testator's  Widow,  in  equal  Shares  and  Proporticms. 
The  Decree  also  directed  the  usual  Accounts  against 
the  surviving  Executors,  and  the  Representatives  of 
Collide,  the  deceased  Executor ;  and  all  further  Direc- 
tions, and  the  Costs  of  the  Suit,  were  reserved  till  the 
Master  should  have  made  his  Report. 

From  this  Decree,  such  of  the  Defendants  as  were 
residuary  Legatees,  appealed. 

The  Master  made  his  Report  on  the  Gth  July  1811. 

On  the  8th  February  1814,  the  Cause  came  on  for 
further  Directions,  and  also  upon  the  Petition  of  Ap- 
peal, when  the  Decree  was  Affirmed,  and  the  Costs  of 
all  Parties,  including  the  Costs  of  the  Appeal,  were 
directed  to  be  taxed  as  between  Solicitor  and  Client, 
except  the  Costs  of  the  Defendant  Carpenter  the  Exe- 
cutor, and  of  J  arms,  Blake,  and  Crohall,  the  Executors 
of  Collide  the  deceased  Co-Executor,  and  such  Costs, 
when  taxed,  were  directed  to  be  paid  out  of  the  Fund 
in  Court.  It  was  also  further  ordered,  that  the  Master 
should  carry  on  the  Accounts  of  the  Testator's  Estate 
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ag&inst  the  Defendant  Henry  Carpenter,  the  surviving 
Executor  of  the  Testator.  And  that  the  Master  should 
inquire  into  the  particulars  of  the  arrears  of  Rents  re- 
ported to  be  outstanding  on  account  of  the  Testator's 
Estate,  and  to  state  from  what  time  the  same  became 
ia  anear ;  and  the  amount  of  the  several  annual  Rents; 
and  the  nature  of  the  several  Tenancies  of  the  persons 
reported  to  be  in  arrear.  And  it  was  ordered^  that  the 
Master  should  inquire  what  Balances  were  from  time  to 
time  in  the  hands  of  the  Defendants  Henry  Carpenter 
and  John  Collick,  or  either  of  them,  or  any  other  person 
or  persons,  by  their  or  either  of  their  order,  or  on  their 
or  either  of  their  account,  on  account  of  the  receipts 
and  payments  of  the  Testator's  Estate,  set  forth  in  the 
first  and  second  Schedules  to  his  Report,  containing 
socb  account,  at  the  end  of  one  year  after  the  said  - 
Testator's  death,  and  making  annual  rests.  And  it  was 
oid^ed,  that  the  Master  should  inquire,  and  state,  what 
hmettments  were  from  time  to  time,  and  when,  made  out 
of  the  residue  or  overplus  of  the  Testator's  Estate,  by 
the  said  Defendant  Henry  Carpenter,  and  the  said  late 
Defendant  John  Collick,  or  either  of  them,  in  the  pur- 
chase of  Bank  4  per  cent.  Annuities,  as  directed  by  the 
Testator's  Will.  The  consideration  of  the  Costs  of  the 
Defendants  Henry  Carpenter,  Tho.  Jarvis,  Benjamin 
Blake^  and  Tho.  Crockett,  and  of  further  Directions,  and 
rabsequent  Costs  of  the  Suit,  were  reserved,  until  after 
the  Master  should  have  made  his  Report. 


1816. 

^  Tbbbs 

and  others, 

v. 

Carpbmtsr 

and  others. 


The  Master,  by  his  Report,  stated  the  particulars  of 
the  Arrears  (amounting  to  1,500/.)  of  the  Tenants,  and 
the  nature  of  their  Tenancies  and  also  the  Balances 
in  the  hands  of  the  Executors,  which,  in  each  year  from 
1797  to  1811,  with  the  exception  of  the  years  1803, 

X 
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181^^  1808,  1810  and  1811,  were  very  considerable,  and  he 

_  also  stated  the  Investments  which  had  been  made  in 

-  TSBBS 

and  others.      ^^^  ^  P^  cents,  but  which  still  left  consideraUe  balances 

f,.  in  their  hands* 

Carpbnter 
and  oUien.  gj^    g^^^^j   Romilly,    Mr.  Dowdestcell,  and  Mr, 

Shadwell,  for  Plaintiffs. 

Mr.  Leach,  and  Mr.  Wingfield,  for  such  of  the  De- 
fendants as  were  in  the  same  interest  with  the 
Plaintiffs. 

Doubts  arose  as  to  the  construction  of  the  Testator^ 
Will;  but  it  was  clear,  from  the  express  directions  of 
the  Will,  there  was  to  be  an  accumulation  for  somebody, 
for  such  persons  as  the  Court  should  decide  were  en- 
titled to  it.  The  question  is,  whether  the  surviving 
Executor,  and  the  Representatives  of  the  deceased 
Executor,  are  not  chargeable  in  respect  of  the  Arrears  of 
Rent,  amounting  to  1,500/.  and  Interest,  and  also  with 
compound  Interest  on  the  Balances  in  their  hands,  and 
the  Costs  of  the  Suit  occasioned  by  their  negligence. 
The  Executors  were  bound  to  exercise  the  same  reasCHi- 
able  diligence  in  regard  to  this  Trust  Property,  as  they 
would  use  in  their  own  afiairs ;  instead  of  that,  they 
have  been  guilty  of  great  negligence,  by  suffiaring 
Tenants,  eleven  in  number,  to  be  in  arrear,  and  m« 
of  them  several  years,  without  taking  any  legal  steps 
by  distress  or  otherwise,  to  recover  the  Rent,  whie 
probably  might  by  such  means  have  been  obtained 
since  only  one  of  these  Tenants  was  in  arrear  in 
Testator's  Ufe-time,  and  it  appears  they  paid  their 
chial  taxes.  If  the  Rent  were  recoverable,  they  sho 
have  recovered  it ;  if  not  recoverable,  and  legal  p 
ceedings  useless,  they  should  have  got  rid  of  the  Tenants 
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Many  of  them  were  only  Tenants  at  will.  The  Exe^ 
cutors  ofiered  no  evidence  to  show  that  the  Rents  were 
not  lecoveraUe,  though  they  might  have  done  so  if 
they  could,  befdre  the  Master.  It  is  no  excuse  that 
they  employed  an  Agent.  They  ought  to  have  acted 
themselves.  The  Executors  are  bound  not  only  to  pay 
the  Balances  in  their  hands,  but  also  compound  Interest, 
as  in  Raphael  v.  Boehtn  (a).  The  Lord  Chancellor  di* 
rected  the  Account  against  these  Executors  to  be  taken 
with  annual  Rests,  which  shows  he  considered  their 
conduct  improper,  and  that  compound  Interest  was  to 
be  charged.  In  this  Case,  as  in  Raphael  v.  Boehm^ 
there  was  a  direction  in  the  Will  to  accumulate.  With 
respect  to  Costs,  wherever  an  Executor  is  charged  with 
Interest  on  account  of  a  Breach  of  Trust,  he  pays  the 
Costs  of  the  Suit,  as  laid  down  in  Seers  v.  Hifid  (6),  and 
a{q[uroved  in  Piety  v.  Stace  (c).  These  Executors  ought 
therefore  to  pay  so  much  of  the  Costs  of  this  Suit  as 
were  occasicmed  by  their  negligence. 


1816. 

Tbbbs 
and  other?, 

Carpbnter 
and  others. 


Mr.  Hart,    and  Mr.  Roupell,  for  the  Defendant 
Carpenter;  and 

Mr.  Heald,  for  the  Representatives  of  Collick. 

The  Executors  are,  at  most,  only  chargeable  with 
n^ligence:  it  is  not  pretended  that  they  acted  with 
interested  views,  or  that  they  have  derived  any  benefit. 
Under  the  circumstances,  their  conduct  is  excusable. 
Hiey  appointed  Hodgson,  the  Son-in-Law  of  the  Tes- 
tator, to  collect  the  Rents.    They  trusted  to  him,  he 


{a)    11  Ves.  9a.     13  Ves.        (b)  1  Vea.  jun.  294. 
407. 590.  (c)  4  Ves.  620. 

X  2 


396 


CASES  IN  CHANCERY. 


]816. 

Tebbs 
and  others, 

V. 

Carpenter 
and  others. 


being  one  of  the  Cestuis  que  Tnut,  and  interested  in 
the  due  receipt  of  the  Rents.  There  is  no  case  in 
which  an  Executor  suffering  a  Cestui  que  Trust  to  re- 
ceive the  Testator's  property^  has  been  held  responsible. 
An  Executor^  like  a  Mortgagee^  is  chargeable  only  in 
respect  of  wilful  default:  No  wilful  default  is  here 
proved.  The  Houses  were  old  ones,  and  it  might  have 
been  advisable  not  to  proceed  to  extremities  with  the 
Tenants.  With  respect  to  the  Balances  in  these  Exe- 
cutors hands,  it  appears  that  sometimes  they  paid 
during  a  year  more  than  they  had  received,  and  they 
were  justifiable  in  retaining  them  ''  to  answer  the  exi- 
gencies of  the  Testator's  affairs/'  to  use  the  expressimi 
of  Lord  Thurlow  in  Littkhales  v.  Gascoyne  (d). 


The  claim  of  compound  Interest  is  extravagant.  AH 
they  are  entitled  to,  at  most,  can  only  be  4  per  ceni. 
Interest.  In  no  case  has  compound  Interest  been  given 
except  in  Raphael  v.  Boehm.  In  lAttlehales  v.  Gap- 
coy  ne  (e),  the  Executors  had  Balances  in  their  hands  for 
thirty  years,  but  compound  Interest  was  not  given.  So, 
in  Piety  v.  Stace  (f),  where  a  gross  breach  of  trust  had 
been  committed,  by  calling  in  Money  on  good  Security, 
and  lending  it  to  the  Executor's  Son,  compound  Interest 
was  not  given.  In  Rocke  v.  Hart  (g),  only  5  per  ceni. 
was  given,  though  in  that  case  there  was  contumacy, 
and  a  wilful  breach  of  duty.  Raphael  v.  Boehm  affords 
no  general  Rule.  The  particular  words  of  the  Will 
formed  the  ground  on  which  Lord  Loughborough  made 
the  extraordinary  Decrea  in  that  case,  and  of  which 
Lord   Eldon,  in  a  subsequent  stage  of  the  Suit,  ez- 


(c/)  3  Bro.  C.  C.  74. 
(e)  Ibid. 


(/)  4  Ves.  6ao. 
(g)  1 1  Ves.  58. 
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pressed  his  marked  disapprobation.  That  case  was  not 
followed  in  Ashbumham  v.  Thompson  (A).  As  to  Costs> 
there  is  no  pretence  that  these  Executors  should  pay 
any  Costs,  except  what  relates  to  the  inquiries  as  to 
their  imputed  misconduct.  Even  in  Raphael  v.  Boehm, 
the  Executors  had  their  Costs,  except  as  to  some  of  the 
inquiries.  That  appears  from  the  case  when  it  came 
on  in  the  subsequent  stages  (t).  If  Executors  were  al- 
ways made  to  pay  the  Costs  of  the  Suit  where  their 
eonduct  had  not  been  strictly  proper,  it  would  be  the 
interest  of  Cestuis  que  Trust  to  find  some  flaw  in  their 
conduct,  and  thus  obtain  Costs  they  themselves  must, 
etherwise,  have  paid. 
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1816. 

Tbbbs 
and  others, 

V. 

Carpenter 
and  others. 


The  Representatives  of  Collick  cannot  be  liable  in 
respect  of  any  transactions  after  his  death. 

The    Vice-chancellor  [after  particularly  stating  the 
&ct8  of  the  case]  said.  Three  points  have  been  raised.* 
1.  As  to  the  Arrears  of  Rent,  and  Interest  upon  them, 
s*  As  to  the  Balances  and  Interest.    3.  As  to  the  Costs. 

With  respect  to  the  Arrears  of  Rent,  the  question  is, 
iriielher  the  Executors  are  to  be  charged  with  them,  or  a 
part  of  them,  and  with  Interest.  The  Management  of 
he  Houses,  which  were  old,  was  left  to  the  Executors, 
and  the  Trust  was  troublesome  and  gratuitous .  The  sur- 
viving Executor,  and  the  Representatives  of  the  deceased 
Exiecutor,  have  not  produced  any  evidence  in  their  ex- 
dilpation ;  and  I  am  under  the  necessity  of  deciding,  in 
the  absence  of  all  Evidence  on  behalf  of  the  Executors. 
It  is  possible  there  might  have  been  great  difficulties  in 


{h)  13  Ves.  412. 


(1)  13  Ves.  590. 
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recovering  part  of  the  Rent^  but  is,  therefore,  the  whole 
amount  of  the  Arrears  to  be  lost  to  the  Estate?  The 
impression  on  the  Master's  mind,  as  appears  by  his 
Report,  was,  that  by  using  proper  means,  the  whole  of 
the  Arrears  might  have  been  recovered.  It  cannot  be 
admitted  as  an  excuse  that  they  devolved  the  care 
of  this  Estate  to  another;  they  must  answer  for  his 
negligence. 

I  am  anxious  not  to  discourage  persons  fitnn  acting 
as  Executors,  by  throwing  difficulties  in  their  way;  and 
am  willing  to  make  every  proper  allowance ;  but  I  must 
not  forget  the  established  doctrine  of  this  Court.  If 
persons  accept  the  Trust  of  Executors,  they  must  per- 
form it;  they  must  use  due  diligence;  and  not  8u£fer 
Infants  to  be  injured  by  their  negligence. 

There  are  many  cases  in  which  Executors  have  been 
adjudged  responsible  for  gross  negligence,  crassa  negU- 
gentia.  Where  Executors  had  neglected  to  call  in 
Money  lent  by  the  Testator,  upon  Bond,  and  the 
Obligee  became  a  Bankrupt,  the  Master  of  the  Rolls, 
though  inclined  to  favour  the  Executors,  held  them  to 
be  responsible  (A;) ;  and  in  a  previous  case  of  Lowson  v. 
Copeland  (/),  an  Executor  was  charged  with  a  Debt, 
which  had  not  been  recovered,  in  consequence  of  his 
neglect. 

if,  therefore,  there  be  crassa  negligeniia,  and  a  loss 
sustained  by  the  Estate,  it  falls  upon  the  Executors. 
Here,  for  want  of  evidence/  I  cannot  say  that  all  this 
Rent  could  not  have  been  recovered;  and  I  am,  re- 
luctantly, obliged  to  assume,  that  no  exculpatory  evi* 


(A)  Powell  V.  Evans,  5  Vcs.  839.      (/)  2  Bro.  C.C.  157. 
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dence  could  be  produced^  and,  therefore,  they  must  be  1816. 

charged  with  these  Arrears.    Interest  upon  the  Arrears 

was  but  famtly  pressed  for,  and  ought  not  to  be  given.  ,    , 

Interest  was  asked  for  in  Lowson  v.  Capelcmd,  but  ^^ 

refused*  Carpentre 

and  others. 

The  next  question  to  be  considered,  is,  with  respect 
to  the  Balances  in  the  hands  of  the  Executors.  In  1 797, 
the  end  of  one  year  after  the  Testator's  death,  they  had 
a  balance  in  their  hands  of  790/.  The  Testator's  Will 
directs,  '*  that  after  my  Executors  paying  my  just  debts 
and  funeral  expenses,  the  money  arising  from  collect- 
ing my  Rents,  and  after  paying  Lady  Tebbs*  annuity, 
the  oyerplufi  shall  be  put  out  into  the  4  per  cents,  until 
after  the  death  of  L^dy  Tebbs,  then  such  sum  as  may 
be  found  shall  and  may  be  equally  divided  among,  &c." 
Tliat  sum  therefore  of  790/.  ought,  according  to  the 
directions  of  the  Will,  to  have  been  laid  out  in  the 
4  per  cents,  unless  it  could  be  shown  that  the  exigency  of 
the  Testator's  affairs  required  such  a  Balance  to  be  kept 
in  hand.  The  same  observation  applies  to  the  balances, 
all  of  them  considerable,  received  by  the  Executors  in 
the  subsequent  years,  except  in  the  years  1803,  1808, 
1810,  and  1811.  The  argument  that  it  was  necessary 
to  keep  the  Balance  which  they  had  in  1 797,  to  answer 
the  contingencies  of  the  next  year,  wou}d  have  had 
weight,  if  in  fact  it  was  necessary,  and  there  were  press- 
ing demands  which  required  it,  but  the  current  receipts 
were  greatly  more  than  sufficient  to  answer  the  current 
payments,  and  no  evidence  was  adduced  to  show  there 
was  any  necessity  for  keeping  that  Balance  in  their 
hands.  The  same  remark  applies  as  to  the  subsequent 
Balances  in  the  succeeding  years.  Under  these  circum- 
stances it  is  contended,  that  these  Executors  should  not 
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only  be  charged  with  these  Balances^  but  also  with 
compound  Interest^  as  in  Raphael  v.  Boehm-j  except 
that  annual  Rests  arc  to  be  made  by  this  Decree,  in- 
stead of  half-yearly  Rests  as  in  that  case,  it  being  said, 
that  the  Estate  would  have  derived  that  benefit  if  the 
Executors  had,  according  to  the  directions  in  the  Will, 
laid  out  each  yearly  Balance  in  the  4  per  cents.  It  is 
a  point  of  great  importance  to  Executors,  that  the  Rule 
should  be  clearly  ascertained. 

The  Decree  in  Raphael  v.  Boehm  was  made  by  Lord 
Loughborough  in  1798.  There  is  no  Report  of  bis  De- 
cision. The"  Cause  came  on  afterwards,  before  Lord 
Eldon,  upon  Exceptions  to  the  Master's  Report  (m); 
and  before  Lord  Erskine,  upon  a  Petition  to  re-hear  the 
Decree  of  Lord  Loughborough  (n) ;  and  again  before 
Lord  Eldon,  upon  the  Question  of  Costs  (0).  The  De- 
cree was  founded  on  the  very  particular  circumstances 
of  that  case.  £.30,000  was  given  there,  in  soUdo,  to  be 
laid  out.  There  could  not  be  a  more  manifest  violation 
of  the  Executor's  duty ;  he  did  not  lay  out  the  Money 
as  directed,  but  used  it  in  his  Trade.  It  was  a  wilful 
violation  of  the  Will,  which  prohibited  Retainer,  and 
directed  Accumulation.  Lord  Loughborough^u  Decree 
viras  very  severe,  for  he  directed  the  account  to  be  taken 
from  the  moment  of  the  Testator's  death,  and  Interest 
to  be  charged  upon  all  the  sumis  received ;  and  Rests  to 
be  made  half-yearly  upon  the  Balance,  including  inter- 
mediate Interest,  so  that  double  compound  Interest  was 
given.  Lord  Eldon  did  not  approve  of  the  Decree,  in 
that  respect ;  and  said,  "  it  was  expressed  in  terms  Uiat 


(m)  12  Ves.  92. 
(1?)  13  Ves.407. 


(o)  13  Ves.  590. 
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were  never  inserted,  and  which '  he  hoped  would  never 
again  be  found  in  any  Decree  (p);"  but  he  agreed  in 
the  propriety  of  giving  compound   Interest.    When 
the  Case  came  before  Lord   Erskine,    he  said,  "  the 
duty  of  thb  Executor  does    not  depend  upon  the 
geaenl  rvle,  as  it  relates  generally  to  the  adminis- 
tration of  Assets,  but  upon  the  special  rule  prescribed 
Toy  this  particular  Will,   by  which  accumulation    is 
^pointed  out;  and  the  Executor  is  told  by  the  Will,  that 
lie  is  to  derive  no  advantage  from  the  Trust  (9').''    I 
liaye  stated  thus  much  as  to  Raphael  v.  Boehm,  because 
i.t  was  the  only  Case  cited  in  support  of  the  present 
iaim  to  compound  Interest.     No  Case  has  been  stated 
revious  to  JZapAoe/ v.  JBoeAm,  where  compound  Inte- 
^rest  was  given.    Two  Cases  on  the  subject  have  sub- 
^aequently  occurred;  one  is,  Domtan  v.  Domton  (r), 
d  the  other  Ashbumham  v.  Thompson  (5). 
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Domton  v.  Domton  was  a  Case  arising  in  Bank- 

^roptcy .    The  Will  is  not  noticed  in  the  Report ;  but  I 

Slave  OQHsulted  the  Register's  Book,  and  it  appears,  the 

"^ill  dbected  the  Executors,  "  to  collect  and  receive 

^tfie  Rents  and  Profits  arising  from  all  the  abovemen* 

"^oned  Premises,  (the  Premises  before  mentioned  in  the 

-l¥ill),  together  with  all  the  arrears  of  Salary  due  to  me 

^xmt  Government,  and  all  other  my  real  and  personal 

IBffects,  and  dispose  of  the  same,  and  every  part  thereof. 

In  the  most  advantageous  manner  possible,  immediately 

rafter  my  decease.    And  it  is  my  desire,  that  the  money 

£om  the  same  be  vested  in  the  Public  Funds,  in  the 

joint  names  of  the  said  Thomas  Domford  and  Robert 


(p)  11  Ves.  Ill, 
iq)  12  Ves.  127. 


(r)  13  Ves.  402. 
(«)  13  Ves.  412. 
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dapper  (the  Executors),  in  Trust,  to  and  for  the  sole  use 
and  benefit  of  my  Nephew  James  William  Darnford^ 
the  eldest  Son  of  my  eldei^t  Brother  James  Damford, 
of  London ;  the  Interest  arising  therefrom  to  be  aUowed, 
discretionally,  by  the  above-named  Thomas  Dornford  and 
JRobert  Capper,  as  a  provision  to  complete  the  Education 
<^  my  Nephew  at  Westminster  Schodi,  and  in  the 
University  of  Oxfotd,  until  he  attains  the  age  of  twenty- 
one  years :  And  it  is  my  request,  that  the  Surplus  (if  any 
there  be)  of  such  Interest,  be  vested  also  in  the  Public 
Funds,  with  the  principal  Stock,  in  the  joint  namea  of 
Thomas  Dornford  and  JRobert  Capper,  as  soon  as  the 
sum  will  purchase  50/.;  and  that  as  soon  »h  my  said 
Nephew  shall  attain  the  age  of  twenty-one  yeara^  that 
the  above-mentioued  principal  Sum,  together  with  all 
the  other  sums  of  money  arising  from  the  accumulated 
Interest,  or  otherwise,  be  laid  out  in  the  most  advan- 
tageous manner,  in  the  county  of  Kent,  8cc." 


Upon  this  Will,  the  Master  of  the  Rolls  thought  the 
direction  to  accumulate  was  as  impoutive  as  in.£apAael 
V.  Boehm.  The  precise  Order  made  by  the  MSster  of 
the  Rolls  does  not  i^ppear  in  the  Report;  but  I  have 
caused  it  to  be  extracted  from  the  Register's  Book : — 
''  It  is  ordered,  that  the  said  Master  do  compute  Inte- 
rest on  the  Balances  which  were  from  time  to  time  in 
the  hands  of  the  Defendant  JT^omas  Dornford,  the 
Bankrupt,  from  the  end  of  two  months  after  the  death  of 
the  Testator,  Josiah  Dornford,  to  the  time  of  Bankruptcy, 
such  Interest  to  be  computed  in  manner  following,  that 
is  to  say,  after  the  rate  of  5/.  per  cenhwi per  annum, 
on  so  much  thereof  as  is  equal  to  the  Bond  Debts  re- 
ported due  from  the  Testator's  Estate,  and  after  the  rate 
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of  4/.  per  centum  per  ammm  on  the  residue  of  such 
Balances/' 

Compound  Interest,  it  is  obsenrable,  was  not  directed. 

This   was   the  first   Case    which  followed   Raphael 

V.  Boekm,  and  the  words  of  the  Will  were  as  strong 

as  in  that  Case ;  but  not  being,  in  all  the  circumstances, 

exactly  the  same.  His  Honor  did  not  adopt  universally 

what  was  done  in  Raphael  v.  Boekm,    The  next  Case 

was  Ashbumham  v.  Thompson.    It  is  reported  by  Mr. 

Vesey,  and  I  h^ve  been  furnished  with  a  MS.  note,  by  one 

of  the  Counsel  (I)  in  the  Cause.    There,  the  Executors 

had  kept  a  balance  in  their  hands  for  twenty  years,  and 

had  employed  the  Mcmey  for  their  own  advantage*    It 

was  pressed,  that  compound  Interest  should  be  given  in 

Raphael  v.  Boehm^  and  it  was  urged  in  Argument,  that 

if  the  Executors  had  made  compound  Interest^  and 

only  4  per  cent,  was  charged  them  in  respect  of  the 

Balances  in  their  hands,  they  would  be  benefited  nearly 

as  much  as  the  Cesftct  que  Trust\  but  the  Master  of  the 

Rolls  said,  ^*  I  think  there  is  no  ground  for  computing 

Interest  upon  the  Balances  out  of  the  common  way/' 

Thus  stand  the  Authorities  since  Raphael  v.  Boehm. 

In  none  of  the  Cases  previous  to  Raphael  v.  Boehm 
^Mras  compound  Interest  given.  They  are  very  nu- 
icmerons.  In  Adams  v.  Gale  {u).  Lord  Hardwicke  said, 
^^  An  Executor  may  make  use  of  Money  which  is 
IgfccrpetuaUy  coming  in  by  Assets  of  the  Testator,  and 
%um  it  to  his  own  advantage;  and  that  it  is  not  improper 
Cor  an  Executor  to  do  it  upon  his  own  account,  where 
K:ie  is  a  responsible  man,  and  ready  to  answer  Debts  and 
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Legacies  when  called  upon;"  and  in  a  subsequent 
Case  (x)  he  says^  *'  I  will  not  say  but  if  an  Executor 
had  placed  out  Assets  that  were  specifically  devised,  but 
the  Court  would  oblige  him  to  account  for  the  Interest 
he  may  have  made  of  those  Assets ;  but  there  never 
was  a  Case  in  this  Court  where  a  Master  was  directed 
to  charge  Interest  upon  an  Executor,  who  makes  use  of 
Assets  come  to  his  hands,  in  the  way  of  Trade*''  M(He 
modem  Cases  have  entirely  overturned  this  extraor- 
dinary doctrine. 

In  Perkins  v.  Baynton  {y\  where  an  Administrator 
had  kept  Money  five  years  in  his  hands,  and  mixed  it 
with  his  own  Money,  Interest  at  4/.  per  cent,  was 
chafged.  In  Newton  v.  Bennet  (z),  the  Executor  had 
kept  Money  a  long  time  in  his  hands,  and  used  it  in  his 
Trade ;  and  the  Court  said  he  must  pay  Interest — ^what 
Interest  does  not  appear;  but  probably,  the  common 
Interest  given  by  the  Court, .  or  the  Reporter  would 
have  noticed  it.  In  Forbes  v.  Ross  (a).  Trustees  under  a 
Will,  directing  them  to  lay  out  Money  which  should 
come  to  their  hands  "at  the  best  and  utmost  Inte- 
rest,'' were,  charged  with  5/.  per  cent.  Interest  In 
JMtlekales  v.  Gascoyne  (b),  an  Executor  was  charged 
with  Interest  on  Balances  which  had  been  long  in  his 
hands,  but  the  Report  does  not  state  what  Interest. 
In  Brown  v.  Southhouse  (c),  an  Administrator  holding 
Monies  in  his  hands  was  ordered  to.pay  4/. /lercfnl. 
Interest.    In  FrankUn  v.  IHth  (d),  an  Executor  keeping 


,   {x)  Child  i^.  Gibson,  2  Atk. 
603. 

(y)  1  Bro.  C.  C-  375. 

(*)  lb.  359* 


(a)  s  Bro.  C.  C.  430. 
(6)  3  Bro.  C.  C.  73. 
(c)  lb.  107. 

(rf)  lb.  433- 
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Money  in  his  hands  was  charged  with  Interest  and 
CoBtk ;  the  Lard  ChoHceUor  observing,  that  ^*  he  never 
could  permit  an  Executor  to  keep  400/.  of  his  Testator's 
Money  dead  in  his  hands;  and  that  the  keeping  an 
equal  Stun  at  his  Banker's  was  no  proof  that  he  did  not 
make  Interest  of  it.  With  respect  to  Costs,  it  must 
depend  on  the  ccHiduct  of  the  Executors;  if  kept  to 
answer  the  exigencies  of  the  Testator's  affiurs,  it  would 
be  an  excuse  for  not  paying  it  over ;  but  outstanding 
Demands,  even  on  probable  grounds,  are  no  reason  why 
the  Executors  should  not  lay  their  Testator's  Money 
out.  If  they  had  laid  it  out  in  the  3  per  centi*  the 
Court  would  have  affirmed  their  act."  In  Seers  v.  Wnd  (e). 
Executors  who  had  kept  Monies  in  thdr  Hands,  were 
charged  with  Interest.  In  Piety  v.  Stace  (/),  the  Will 
directed  the  Executors  to  place  the  Money  ih  the 
Public  Funds,  or  upon  Mortgages,  or  other  good  and 
sufficient  Securities;  but  instead  of  doing  that,  they 
kept  the  Mcmey,  and  the  Court  charged  them  with 
Sl' per  cent,  upon  the  balances  in  their  hands,  and 
the  Costs  of  the  Suit.  In  Pocock  v.  Reddingtan  (g), 
it  was  determined,  where  an  Executor  had  sold  out 
Stock,  and  dealt  with  the  Money,  the  Cestuis  que  Trust 
had  an  option  to  have  the  Stock  replaced,  or  the  Money 
produced  by  the  Sales,  with  Interest  at  5/.  per  cent.  The 
last  Authority,  which  I  shall  notice,  is  Rocke  v.  Hart  (A), 
in  which  Case  the  Master  of  the  Rolls  states  the  result 
of  all  the  Authorities.  The  Will  is  not  stated  in  the 
Report,  but  I  have  consulted  the  Register's  Book,  and 
it  appears,  that  the  Testator,  Edward  Ireland,  by  his 
Will  bequeathed  the  Interest  of  500/.  South  Sea  An- 
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(g)  5  Ves.  794. 
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the  Exeontor  has  Balances  w)iich;lie  ought  tohtfe  Ittd 
o«|,  either  m  compliance  with  the  express  diiectioiis 
trf*  the  Will,  or  from  his  general  Duty,  eren  lAxm  fhe 
Will  is  silent  on  the  snli^ect,  yet  if  there  be  nothhig 
more  proved  in  either  case,  the  omission  to  lay  out 
•amomits  only  to  a  Case  of  negligence,  and  not  of  mis- 
feasance. 

Is  this  then  a  Case  of  Ne^igence,  or  of  Misfeasance  ? 
Have  these  Executors  made  any  use  of  the  Money  to 
^heir  own  profit  or  advantage? 

The  lE^ployment  of  an  Agent,  who  alone  had  pos- 

^eession  of  the  Balances,  though  not  any  ground  of 

-Xzcuse,  shows,  they  did  not  in  fact  derive  any  benefit 

^^tMT  profit  to  themselves,  nor  act  with  that  view.    This, 

^therefore,  is  a  Case  of  Negligence,  and  Hke  Domford 

^.  Dornford,    Ashbumham  v.    Thongmn,    and    Rocke 

^.  Hart,  where,  though  the  Will  directed  the  Money  to 

Ske  laid  out,  the  Executors  were  charged  only  with 

«|i.  pereeni.    I  think,   thereto,   no  more   than  the 

^«8ual  Inteiest  should  be  given.    Considering,  that  the 

TTmst  was  onerous,  the  Property  c^cult  to  manage, 

-^md  the  Agent  employed  was  the  Son-in-law  of  the 

^IWtator,  named  by  him  as  a  Trustee  for  another  pur- 

yoBe  in  the  Will,  and  a  Cestui  que  Trust  of  his  Property, 

ik  would  be  pressmg  these  Executors  beyond  the  Pre- 

-cedents  cited,  if,  besides  the  arrears  of  Rent,  and  the 

^Balances  in  their  hands,  with  Interest,  they  were  to  be 

^chaiged  either  with  ^Lper  cent,  orcompound  Interest. 


307 

1818. 

TlSBS 

andothen, 

Cabtxhtsr 
andoiben. 


The  only  remaining  Question  is  as  to  Costs ;  as  to 
which^  i  ^hatre  looked  into  all  the  'Cases.    In  Seers 
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V.  Hind  (J),  the  Lord  Chancellor  says,  ''  When  I  am 
obliged  to  give  Interest  against  Executors  as  a  remedy 
for  a  breach  of  Trust,  Costs  against  them  must  follow  of 
course."  In  Newton  y.  Bennett  (k),  the  Chancellor 
went  no  farther  than  not  to  give  the  Executor  his  Costs. 
In  Raphael  v.  Boehm,  as  strong  a  Case  as  could  b^ 
for  Costs,  the  Executor  received  his  Costs,  except  as  to 
so  much  of  the  Decree  as  required  the  Master  to  state 
at  what  times  the  several  Sums  came  to  the  hands 
of  the  Defendant,  and  directed  him  to  make  half-yearly 
Rests,  and  of  the  Order  of  the  Court  to  make  good  the 
effect  of  the  Inquiries  to  the  Legatee,  as  to  which, 
the  Chancellor  ordered  that  he  should  neither  pay 
nor  receive  Costs.  In  Ashbumham  v.  Thonqtson,  the 
Master  of  the  Rolls  does  not  accede  to  the  general  pio- 
position  laid  down  in  Seers  v.  Hind.  It  does  not  theie- 
fore  follow,  that  in  all  Cases  where  an  Executor  is 
directed  to  pay  Interest,  he  must  also  pay  Costs,  If  .a 
Suit  would  have  been  proper,  and  the  Executor. ft 
necessary  Party,  though  the  Executor  had  not  mis* 
conducted  himself,  he  ought  not  to  pay  all  the  Costs 
of  such  Suit,  though  in  the  course  of  the  Suit  it  appears 
he  has  misconducted  himself;  but  if  the  misconduct  of 
the  Executor  was  the  «o&  occasion  of  the  Suit,  he 
ought  then  to  pay  the  Costs.  Apply  this  to  the  preseot 
Case.  This  Suit  was  necessary  to  determine  what  con* 
struction  was  to  be  given  to  the  Will, — ^whether  the 
residue  was  to  be  divided  among  the  Nine,  or  amcmg 
the  Six  claimants.  The  Expense,  therefore,  of  so  mudli 
of  the  Suit,  as  related  to  that  point,  and  the  Costs  of  the 
Appeal,  ought  not  to  be  charged  upon  the  Executois. 


(i)  1  Ves.  jun.  224. 


(Jc)  I  Bro.  C.  C.  362. 
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The  Decree  upon  the  Appeal  has  provided  for  the 
Costs  of  all  Parties,  except  the  Executors,  and  directed 
them  to  be  taxed  as  between  Solicitor  and  Client,  and 
paid  out  of  a  Fund  in  Court,  and  the  Costs  have  been 
paid;  therefore  no  question  could  have  been  reserved  as 
to  those  Costs,  but  only  as  to  the  Executor's  own  Costs, 
and  those  must,  I  think,  be  allowed  them;  but  the 
Costs  of  the  subsequent  Inquiries  as  to  the  Arrears  of 
IKent,  and  Balances  in  their  hands,  being  solely  occa- 
sioned by  their  breach  of  Trust,  must  fall  upon  them. 
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» V • 

Tebbs 
and  others, 

V. 
CARPRNrER 

and  others. 


Ex  parte  REW. 

^  dd  March. 

J.  HIS  was  a  Petition  in  Bankruptcy.  It  was  objected,  2V^/^  ^^^  p^. 
tiiat  the  Petition  ought  to  have  been  presented  in  the  tition  in  Bank- 
Kiame  of  the  Principal,  who  was  abroad,  instead  of  the  rvptcy  allowed 
.Agent,  in  this  Country.  The  objection  was  admitted  *o  be  altered,  on 
CD  be  a  good  one;  and  Mr.  Leach  and  Mr.  Rose,  to  paying  *^^  C<^^* 
Qtttve  expense,  moved  fwr  leave  to  change  the  Title  of  ^  ^* 

tile  Petition.  Sir  Arthur  Pigott^  and  Mr.  Mauntagu,  ' 
cjbjected  to  this,  and  contended  the  Petition  should  be 
tjismissed  with  Costs,  and  that  the  proposed  alteration 
unprecedented.  They  said,  that  perhaps  this  Agent 
not  authorized  by  his  Principal  to  present  this 
Petition.  In  Reply,  it  was  said,  it  was  clearly  a  mere 
^nistake,  and  that  the  Title  to  a  Petition  had  often  been 
^dlowed  to  be  altered;  as,  when  a  Petition  to  supersede 
«  Separate  Commission  by  Joint  Creditors  was  by  mis- 
^sdcLe  intitled  in  the  Joint  Commission,  instead  of  being, 
it  ought,  in  the  Separate  Conmiission. 

Y 
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IS\6.  The  Vice-Chancellor: — 

This  is  an  evident  Mistake  in  the  Title  of  the  Pe-* 

^  tition;    and  there  appears  no  sinister  object  in  the 

Petition.  Let  the  Party  be  at  liberty  to  amend  tbe 
Petition,  on  paying  the  Costs  of  the  day,  without  pre- 
judice to  the  other  Party,  showing,  if  he  can,  that  the 
Petition  was  presented  by  this  Agent  without  the  au* 
thority  of  his  Principal. 


5th  and  7th  MARGRAVINE  of  ANSPACH  v.  NOEL. 

March. 

Specific  Per-   *  HIS  was   a   Bill  praying    a   Decree  for  a  Specific 

formance  decreed  Performance  of    an  Agreement   to    purchase    several 

against  a  Pur  Houses,  and  for  a  Receiver   until  the  residue  of,  the 

chaser,    without  Purchase  Money  was  paid.    The  Agreement,  executed 

th    Title-  ^^  ^^  Parties,  was  dated  22  August  1811,  and  waB  as 

Possession  •  a     ^oUoviQ  : — "  An  Agreement,  &c.  between,  8u5.  as  follows : 

correspondence^  The  said  Mai^ravine  for  herself,  her  Executors,  &c.  in, 

and  no  objection  consideration  of  the  sum  of  100/.  paid  to  her  by  the 

to  the  Title  till    said  Gerard  Noel  Noel  at  the  time  of   signing  and 

wo  years  after    executing  thereof,  and  of  the  sum  of  2,300  /.  to  be  paid 

,  "as  hereinafter  mentioned,  agreed  to  sell,  assign,  and 

convey  unto  the  said  Gerard  Noel  Noel,  his  Executors, 

&c.  all  that  Leasehold  Messuage  or  DweUing-houae, 

&c.;  and  that  the  said  Gerard  Noel  Noel  shall  have 

Possession  of  all  and  singular  the  said  Premises  upon 

the  loth  day  of  October  next  ensuing  the  date  of  these 

Presents  ;  and  all  Taxes  and  other  Assessments  in  respect 

of  the  said  Premises  shall  be  cleared  up, and  paid  by  the 

said  Elizabeth  Margravine  of  Anspach,  to  that  time; 


CASES   IN   CHANCERY. 


3n 


and  the  said  Gerard  Noel  Noel  for  himself,  his  Exe- 
<?ators,  8cc.  agrees  to  purchase  of  the  said  Elizabeth 
Sfargrayine  of  Anspach,  her  Executors,  &c.  all  and 
singular  the  Premises,  &c.  at  the  price  aforesaid,  and 
to  pay  the  said  sum  of  2,300/.  to  the  said  Elizabeth 
Margravine  of  Anspach,  her  Executoi-s,  Administrators 
or  Assigns,  within  or  at  the  expiration  of  one  year  from 
the  date  hereof,  upon  having  a  good  and  sufficient 
Assignment  and  Conveyance  of  the  said  Premises 
executed  to  him :  And  it  is  agreed,  that  the  seller  shall 
be  at  the  expense  of  making  a  clear  Title  to  the  Pre- 
mises, and  that  the  expense  of  the  assigning  and  con- 
veying the  Premises,  shall  be  borne  by  the  Purchaser. 
In  witness,  8cc.'* 


1816. 

Margravine 
of  Anspach 

V, 

Noel. 


The  100/.  viras  paid  by  the  Defendant  according  to 
Uie  Agreement,  and  he  was  let  into  Possession  on  the 
loth  October  1811;  but  the  Defendant  did  not  pay 
the  remaining  sum  of  2,300/.  as  agreed. 

On  the  8th  of  November  1811  the  Defendants  Attor- 
<ley  applied  for  the  Abstract  of  the  Tide,  and  on  the  28th 
i't  was  delivered  to  the  Defendant's  Attorney,  and  no 
Objection  was  taken  to  the  same,  until  the  28th  January 
^814.  The  Defendant  not  only  entered  into  Possession 
of  the  Premises,  but  also  made  alterations  in  the  same, 
^nd  let  the  Premises. 


On  the  4ih  of  January  1813,  the  Defendant  vnrote  to 

Solicitor  the  following  Letter,  vnth  a  view  of  having 

^9^e  same  communicated  to  the   Plaintiff's   SoUcitor, 

"^hich  was  accordingly  done : — "  I  have  been  much  vexed 

^t  myself  for  the  delay  which  has  happened  about  the 

|[iayment  of  the  Money  for  the  Margravine's  House,  and 


Y  2 


CB^ 


,^5  ctt^^^'"  ^^^^ 

^^  "':^t.e  Vv*^^  "t  should  ^^^^,  ca^^^ 
xta.  **?        base  ^'**'^ 


The  ^^fr^;ii-^;^;srs^^  <x.t^^  ^ 
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Hie  IMendant  being  afterwards  served  with  a  Sub-  ^8^0- 

mena  to  show  cause  aficainst  the  Decree,  on  the  94th   ^, 

«.  «^-«,    .  t  iT^ij^i.         Margravine 

February  1816  a  Motion  was  made  to  the  Lord  Chan-      ^^  AnsDach 

eellor,  '*  To  set  down  the  Cause  again  to  be  heard  ^ 

before  His  Honor  the  Vice-Chancellor,  next  after  the         Noel. 
Causes  already  set  down,  in  order  that  the  Defendant  j^rficn  Defendant 
anight  show  Cause  against  the  Decree  pronounced  by  does  not  appear 
Mis  Honor   the   Vice-chancellor  in  this  Cause,   upon  at  the  hearing  of 
payment  of  the  Costs  of  the  Defendant's  default  in  not  the  Cause,  and  on 
^tending  the  Hearing;  and  that  in  the  mean  time  all  *^  ^'"'^  ^•^- 
]>roceedings  upon  the  said  Decree  may  be  stayed."    Upon    t^  •' j       j  j/ 
-•his  Motion,  His  Lordship  Ordered,  *'  That  upon  the  j,  afterwards 
IDefendant  paying  unto  the  Plaintiff  the  Costs,  of  the  moved  to  set 
IDefendant's  default  in  not  attending  the  Hearing  of  this  <lown  the  Cause 
<Jause,  and  of  this  Application,  to  be  taxed  by  the  «^««. '^  ^^^' 
3f aster,  to  whom  this  Cause  stands  referred,  in  case  *^®  „    /•   /u  ^1, 
^X^prties  differ  about  the  same,  this  Cause  to  be  set  down  ^  ^j^^  ^^  1^  ^^ 
^Ca  be  heard  on  Thursday  next  (a),  to  show  cause  against  u  heard. 
ithe  said  Decree,  and  hereof  notice  is  to  be  given  forth* 

The  Cause  now  came  on,  in  pursuance  of  this  Order. 

«8ome  doubt  was  entertained  whether  the  Plaintiff's  or 

Defendant's  Counsel  were  to  begin;  but  the  Plaintiff's 

Ooonsel  consented  to  open  the  Bill,  and  the  Defendant's 

Counsel  stated  the  Answer. 


(a)  It  wts  contended,  on  the  Lord  Chancellor  expressed 
the  authority  of  a  passage  his  disapprobation  of  that 
in  HarrisoiCs  Chancery^  that  Practice,  as  productive  of  de- 
an .  these  Cases  the  Cause  lay  and  injustice,  and  mad^ 
should  be  set  down,  after  the  the  Order  as  stated* 
Causes  ahready  set  down ;  but 
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1816^^  Sir  5.  Ramilly,  and  Mr.  Dowdeswell,  for  Plaintiff: — 

The  Defendant,    by  keeping  the  Abstract  so  long 

f  A        h      ^^^hou^  objecting  to  the  Title,  and  writing  the  Letters 

^^  he  did,  and  exercising  such  acts  of  ownership  over  the 

Noel.  Premises,  must  be  taken  to  have  approved  of  the  Title. 

and  cannot  now  object  the  want  of  Title.    Unless  an 

acceptance  of  Title  must  be  in  express  terms,  and  can 

never  be  implied,   this   Title  must  be  considered  as 

accepted.    The  Case  of  Fleetwood  v.  Green  (b)  shows 

that  a  Party  may,  by  his  conduct,  waive  objectioiis  to 

the  Title. 

Mr.  Heald,  for  Defendant : — 
This  Decree  is  informal.    It  directs  the  Defendant 
"  to  pay  to  the  Plaintiff  the  sum  of  2,300/.,  being  the 
residue  of  his  Purchase  Money  for  the  Premises  oom- 
prised  in  the  said  Agreement,  and  upon  such  payment 
it  is  ordered,  that  the  Plaintiff  do  execute  an  Assign^ 
ment  of  the  said  Premises  to  the  said  Defendant,  or  to 
whom  he  shall  appoint.''    This  is  not  the  usual  form  of 
such  Decrees.    The  Conveyance  ought  to  be  made  be- 
fore the  Purchase  Money  is  paid.      It  also  directs  a 
Receiver,  though  no  appUcation  had  been  made  to  pay 
the  Purchase  Money  into  Court,  nor  any  suggestion  of 
Insolvency;    this,  therefore,  was  not  a  Case  where  a 
Receiver  should  have  been  appointed. 

With  respect  to  the  merits;  the  Defendant  ought 
not  to  be  considered  as  having  accepted  the  Title.  The 
Letters  cannot  be  construed  as  an  acquiescence.  Taking 
possession,  being  in  pursuance  of  the  Agreement,  can- 
not be  considered  as  a  waiver  of  objections  to  the  Title. 

(h)  15  Ves.  594. 
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In  the  Answer,  which  has  been  partly  read  by  the 
Plaintiff,  the  Defendant  expressly  swears,  that  when  he 
wrote  the  Letters  he  never  meant  to  waive  his  objections 
to  the  Title.  Fleetwood  v.  Greeti  does  not  apply,  for 
there  was  a  dear  acquiescence  in  the  Title.  The  Title 
diould  be  referred  to  the  Master. 

TheVicB«CHANCKLLOR: — [After  statingthe  Case.] 
It  is  admitted  that  the  Defendant,  according  to  the 
terms  of  the  Agreement,  took  Possession  in  October 
181 1,  and  that  the  Abstract  of  the  Title  was  delivered 
on  the  28th  of  the  following  Month,  and  no  objection 
made  to  it,  until  the  28th  January  1814,  two  years  after; 


1816. 

* ^ f 

Margravine 
of  Anspach 

V. 

Noel. 


7th  March. 


In  some  Cases,  taking  Possession  has  been  considered 
as  an  approval  of  the  Title,  but  in  this  Case  it  cannot, 
because  Possession  was  agreed  to  be  given  at  a  fixed 
day. 

The  alterations  of  the  Premises,  and  the  letting  them, 
^ere  acta  strongly  indicating  an  approval  of  the  Title. 

The  Letter  of  the  4th  January  1813,  in  wliich  the 

^Defendant  expresses  his  vexation  at  being  obliged  to 

-^elay  the  payment  of  the  Purchase  Money,    seems 

'Cbiinded  on  his  approval  of  the  Title ;  for  if  the  Title 

"^vas  objectionable,    he   could  not  accuse  himself  of 

delaying  the  payment  of  the  Purchase  Money;   for 

"^all   the  Title  was  completed,   tlie   Plaintiff  was  not 

'^>ound  to  pay  the  Purchase  Money.     In  the  same  letter 

^e  expresses  himself  much  gratified  by  the  ^  liberality 

^uid  patience"  shown  to  him;  but  if  he  considered  the 

Title  objectionable,    he  would  not  have  thought  the 

IPlaintiff  liberal  and  patient,  in  not  insisting  on  the  pay- 

Y4 
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Margravine 
of  Anspaeh 

V. 

Noel. 


ment  of  Purchase  Money  to  which  she  was  not 
entitled  till  the  objections  to  the  Title  were  removed. 
That  Letter  amounts  to  an  admission  that  the  Title  was 
approved.  There  was  a  correspondence  for  ten  months 
on  the  subject  of  this  Purchase,  and  yet  in  none  of  the 
Letters  does  he  intimate  any  objections  to  the  Title; 
though  it  appears  he  had  a  legal  adviser  from  the 
8th  November  1811.  It  is  true,  the  Defendant  by  his 
Answer  says,  he  did  not  mean  to  waive  his  objections 
to  the  Title ;  but  if  a  Party  acts  in  a  manner  from 
which  it  may  be  implied  he  does  not  mean  to  object  to 
the  Tide,  he  cannot  afterwards,  at  a  distance  of  time, 
when  evidence,  perhaps,  is  lost,  insist  upon  objections 
to  the  Title.  Objections  to  a  Title  should  be  made 
with  due  diligence.  Here  there  are  many  acts  from 
which  an  implied  consent  to  the  Title  might  be  in- 
ferred,— the  correspondence — the  alterations — and  the 
letting  of  the  Premises.  Fleetwood  v.  Green  is  a  strong 
Authority  in  favour  of  the  Plaintiff. 


The  Decree  which  has  been  taken  is  not  in  the  usual 
form,  so  far  as  respects  the  payment  of  the  Purchase 
Money,  and  the  Conveyance.  The  Payment  and  the 
Conveyance  are  two  acts  to  be  done  interchangeably — 
they  are  simultaneous  acts — and  there  should  be  a  di- 
rection as  to  delivering  up  Deeds,  Papers,  Sic;  the 
Decree  must  be  altered  in  those  respects,  and  made 
conformable  to  the  usual  form  of  Decrees  in  these  Cases^ 
as  to  which,  I  have  spoken  to  the  Registers. 


With  respect  to  the  Direction  as  to  a  Receiver — it  is 
not  usual  in  Cases  of  this  kind;  and  I  see  no  reason  for 
departing  from  the  ordinary  course.  You  have  givien 
the  Defendant  Possession,  and  it  is  on  the  ground  of 
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that  Possession,  and  of  his  conduct,  that  the  Bill  seeks        18  16. 
a  Specific  Performance,  without  making  any  further 
Title ;  and  it  would  be  singular,  if  under  these  circum-      ^^  Anspach 
stances  he  was  to  be  dispossessed  by  the  appointment  ^^ 

of  a  Receiver.    The  Plaintiff  having  obtained  a  Ilpp^  .      Noel. 
must  enforce  payment  of  the  remaining  Purchase  Mmiey, 
not  by  means  of  a  Receiver,  but  by  acting  upon  the 
Decree.    The  Decree  was  right  in  directing  the  De- 
fendant to  pay  the  Costs  of  the  Suit. 

The  Decree  was  in  the  following  form : 

"  This  Court  doth  Declare,  that  the  Agreement  in  the 
Pleadings  mentioned,  bearing  date  the  22nd  day  of 
August  1811,  ought  to  be  specifically  performed,  and 
carried  into  execution;  and  doth  Decree  the  same  ac- 
cmlingly :  And  it  is  ordered,  that  it  be  referred  to  the 
said  Master,  Mr.  Cox,  to  compute  Interest  after  the  rate 
of  4/.  per  centum  per  annum  from  the  22d  day  of  August 
1812,  on  the  sum  of  2,300/.  the  residue  of  the  Purchase 
Money  agreed  to  be  paid  by  the  Defendant  for  the  said 
Estate  and  Premises,  and  to  tax  the  Plaintiff  her  Costs  . 
of  this  Suit :  and  upon  the  Plaintiff  her  executing  and 
delivering  to  the  Defendant  a  proper  Assignment  of  the 
said  Estate  and  Premises,  (such  Assignment  to  be  settled 
by  the  Master,  in  case  the  Parties  differ  about  the  same,) 
It  18  ordered,  that  the  Defendant  do  pay  unto  the 
Plaintiff  the  said  sum  of  2,300/.  together  with  what  the 
Master  shall  certify  to  be  due  for  Interest  thereon,  and 
her.  Costs  of  the  Suit :  And  it  is  ordered,  that  the  Plain- 
tiff do  deliver  upon  Oath,  to  the  Defendant,  or  to  whom 
he  shall  appoint,  all  Deeds  and  Writings  in  her  custody 
and  power  relating  to  the  said  Estates ;  And  any  of  the 
Parties  are  to  be  at  hberty  to  apply  to  this  Court,  as 
they  shall  be  advised." 
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8th  March. 
Commissioners 


Ex  parte  GARLAND  and  PRATT,  in  re 

VENABLES. 


Liommtsstoners    A  ■»         « 

have  power  to  -^  COMMISSION  issued  against  VenablcM,  and  he 

adjourn  Meeting  was  declared  a  Banki*apt,  and  the  usual  Notice  of  the 

for  the  choice  of  Adjudication^  and  of  the  times  appointed  for  the  first. 

Assignees.  second,  and  third  Meeting  of  the  Commissioners,  was 

published  in  the  Grazette. 

On  the  second  Meeting,  20th  March  1816,  the  day 
appointed  for  the  choice  of  Assignees,'  the  Petitioners 
proved  their  Debts,  the  one,  to  the  amount  of  2,018/. 
11$.  %d.  and  the  otiier,  for  315/.  9s.;  and  no  other 
Creditor  being  prepared  to  prove,  they  chose  them- 
selves Assignees,  and  the  usual  Memorandum  was 
entered  on  the  Proceedings,  and  they  signed  their  Ac- 
ceptance of  the  Trust. 

John  Reddam,  a  Creditor,  to  the  amount  of  6,569/. 
45.  being  in  London,  but  confined  to  his  bed  by  iUneM, 
sent  an  Affidavit  to  the  Commissioners,  of  his  Debt, 
made  in  London,  one  of  the  Masters  attending  him 
at  his  House,  for  that  purpose ;  and  also  a  Power  of 
Attorney  to  a  Mr.  Bishop,  to  vote  in  the  choice  of 
Assignees.  The  Commissioners  rejected  the  Affidavit,  it 
being  a  Rule,  that  if  the  Creditor  is  in  London  he  most 
personally  appear,  and  prove  his  Debt ;  but  under  die 
circmnstances,  the  Commissioners  refused  to  execute 
an  Assignment  of  the  Bankrupt's  Estate  to  Garland 
and  Pratt ;  and  adjourned  the  choice  of  Assigoees  to 
the  9th  March. 
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The  Petition,  stating  the  foregoing  facts,  which 
were  verified  by  Affidavit,  prayed,  that  the  Petitioners 
might  be  declared  duly  elected  as  Assignees,  and  entitied 
to  have  an  Assignment  to  them,  and  that  the  Commis- 
sioners should  be  ordered  to  execute  the  same. 

Mr.  Rose,  for  the  Petition : — 
The  Act  of  Parliament  (a)  imperatively  directs,  that 
the  choice  of  Assignees  shall  be  made  at  the  second 
Meeting ;  and  the  Commissioners  were  not  authorized  to 
adjourn  the  Meeting.  The  Chancellor  has  authority  to 
order  an  Adjournment,  but  the  Commissioners,  without 
his  Directions,  cannot  adjourn. 

From  the  4th,  5th,  6th,  21st,  25th,  31st,  33d,  and 
35th  Sections  in  the  Act,  it  is  clear,  that  the  Legislature 
designed  the  choice  of  Assignees  to  be  at  the  second 
Meeting,  and  that  the  choice  should  not  then  be  ad- 
journed at  the  discretion  of  the  Commissioners.  If 
they  may  adjourn  for  a  Week,  why  not  longer?  At  the 
third  Meeting,  an  express  power  is  given  to  the  Com- 
missioners to  adjourn,  and  if  they  were  to  have  the 
power  of  adjourning  at  the  second  Meeting,  the  Act 
would  have  given  them  a  power  to  do  so.  He  cited 
Ex  parte  Simpson  (b),  and  JEIr  parte  Rashleigh  (c). 

Mr.  Mountagu,  contra : — 
It  has  been  the  constant  practice  of  Commissioners 
to  adjourn  the  choice  of  Assignees,  if  they  think  it 
expedient;  and  the  most  mischievous  consequences 
would  ensue  if  it  were  not  so.  The  Cases  cited  do  not 
support  the  Proposition  contended  for.    It  is  true  that 


1816. 
> , » 

Ex  parte 
Garland 
aftd  Pratt, 

tn  re 
Vekables. 


(a)  5  Geo.  II.  c.  30. 
(c)  1  Rose,  192. 


(fi)  I  Atk.  68. 
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Ex  parte 
Garland  ^ 
aod  PratTi 
tn  re 

Venablbs. 


in  Ex  parte  Kashleigh  it  was  held,  that  the  election  of 
Assignees  must  be  made  by  those  Creditors,  howeyer 
few,  who  are  in  a  condition  to  rote.  But  in  that  Case, 
there  was  a  circumstance  not  mentioned  in  the  Report ; 
for  there,  the  Commissioners  determined  not  to  pro- 
ceed to  the  choice  of  Assignees  until  a  Petition  was 
decided,  that  had  been  presented  to  the  Chancellor; 
and  a  Memorandum  of  this  their  determination  ap- 
peared on  the  Proceedings.  Such  a  Resolution  was 
indefensible. 


The  Vice-Chancellob  : — 
It  is  admitted,  that  it  has  long  been  the  practice  of 
Commissioners  to  adjourn  the  choice  of  Assignees ;  and 
that  no  direct  Case,  or  even  dictum,  can  be  produced  to 
show  the  practice  is  unwarranted  or  disapproved. 
The  Act  does  not  say  they  shall  not  adjourn ;  and  a 
power  to  adjourn  must  be  impUed.  If  the  Act  gives 
no  power  to  adjourn,  I  do  not  see  what  authority  the 
Chancellor  has  to  direct  an  adjournment,  but  that  he 
has  often  done  so,  on  Petition,  is  admitted.  The 
reason  why  a  power  was  so  expressly  given  to  adjourn 
the  last  Examination,  was,  from  the  severe  penal  Con- 
sequences attending  the  non-surrender  of  the  Bankrupt. 
When  there  is  a  necessity  for  an  adjouniment,  it  is 
proper.  All  Courts  have  power  to  adjourn.  The  Quar- 
ter Sessions  must  be  held  on  a  fixed  day,  but  it  may  be, 
and  constantly  is,  adjourned.  It  is  so  obviously  coo* 
venient  that  Commissioners  should  have  a  power  of 
adjourning,  and  it  has  so  long  been  the  practice,  that 
I  am  clearly  of  Opinion  these  Commissioners  had  power 
to  adjourn. 


Mr.  Mountagu  asked  for  Costs. 
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Mt.Rae: — 

The  Petition  was  not  served  on  Reddam ;  his  appear- 
ance upon  it,  therefore,  is  roluntary,  and  he  ought  to 
pay  his  own  Costs. 

The  Vice-Chancbllob: — 
I  think  his  not  being  served  makes  no  difference^ 
for  if  he  had  not  appeared,  the  Court  would  have  di- 
rected the  Petition  to  stand  over  till  he  was  served.  I 
must  therefore  consider  the  question  of  Costs  as  if  he 
had  been  served,*-and  as  this  is  a  novel  attempt,  con- 
trary to  a  long  established  practice,  I  think  the  Petition 
must  be  dismissed  with  Costs  (c). 


1810. 


/     Va 


Ex  parte 
Garland 
and  Pratt, 

tit  re 
Vekables. 


(c)  In  the  ist  Vol.  of  Mr. 
Christian's  Bankrupt  Law,  p. 
952,  he  says,  "  The  following 
Case  occurred  before  our  List. 
The  Bankrupt  having  no  pro- 
perty, no  one  would  act  as 
Assignee;  andkaving  adjourns 
ed  the  choice  once  or  twice^ 
without  effect,  we  certified  the 


fact  to  the  Chancellor,  and 
recommended  that  he  would 
make  an  Order  to  supersede 
the  Commission,  if  the  Pe- 
titioning Creditor  would  not 
accept  the  office  of  Assignee. 
Lord  Eldon  made  the  Order, 
and  the  Petitioning  Creditor 
became  the  Assignee.'' 


a 


ATTORNEY  GENERAL  v.  WADDINGTON,  ,^  ^,    ^ 

15th  March* 

M H.  Newland  moved,  that  a  Guardian  might  be  ap-       Guardian  op^ 

pointed  for  the  Defendant  to  put  in  his  Examination,  and  pointed  for  a  De^ 

mentioned  Pryce  v.  Page  (a),  a  Case  furnished  him  by  fi^onttoputin 

his  ExaminMtion. 


(a)  Pryce  v.  Page^  38th 
November  1799.  Motion  that 
the  4-day  Order  might  be  dis- 
charged, and  that  a  Guardian 
might  be  appointed  for  the 


Defendant  Page,  who  was  in- 
capable of  putting  in  his  Exa- 
mination. Mr.  ^0/^  appear- 
ed for  the  Plaintiff,  and  did 
not  oppose  the  MotioUi  upon 


322                                CASES    IN  CHANCERY. 

1816.          Mr.  Walker,  the  Register,  where  such  an  Order  had 
been  made. 

The  Vke-Chancellor,  on  the  Authority  of  that  Case^ 
granted  the  Motion. 

the  Terms  of  WUUam  Bell  the  the  i6th  December  foilowing^ 

elder,  and  William   Bell  the  the    Defendant    moved    the 

younger,  being  appointed  the  Court,  that  80  much  of  the 

Guardians,  when  it  was  or-  above  Order,  as  directed  the 

dered,  that  the  4-day  Order  Bells  to  be  appointed  Guar- 

should  be  discharged,  and  that  dians,   might  be  discharged, 

WUUam  Bell  the  elder,  and  which  was  ordered;    and    it 

William    Bell    the    younger,  was  ordered,  that  the  Defen- 

should  be  appointed  Guardians  dant's  Clerk  in  Court  should 

for  the  above  purpose.    On  put  in  his  Examination. 


30th  March.       NOEL  and  others^  v.  WARD,  BLUNl ,  and  another. 

Semble,—Bill  ThE  BiU  in  this  Case  stated  that,  Ferdinand  Askew, 
^uJchH^S  by  his  Will,  dated  22d  October  1782,  gave  certain 
a  contingent  I'ftJids  to  his  Wife,  Mary  Askew,  for  Life,  without 
Remainder'man,  impeachment  of  Waste  ^  remainder  to  his  Daughter 
for  inspection  of  Mary  Blunt,  for  life,  vnth  remainder  to  the  use  of  all  and 
Title  Deeds,  in  every  the  Child  and  Children  of  his  Son-in-law  Henry 
the  hands  of  Te-  j^lunt,  and  the  said  Mary  Blunt,  as  should  be  living 

„/       '^^'      at  the  time  of  the  decease  of  the  Survivor  of  them  the 
FteOf  covering 

too  much  wer-    ®^^  Testator's  Wife  and  Daughter,  and  to  their  Heirs 
ruled.  and  Assigns,  as  Tenants  in  common.  • 

Mary  Askew  the  Widow  died  in  1784,  and  Henry 
Blunt  also  died,  leaving  Mary  Blunt  surviving;  and 
alfto  Sir  Ch.  Blunt,  Bart,  who  was  the  only  surviving 
child  of  Henry  and  Mary  Blunt,  and  who  was  stated 
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to  be  in  foreign  parts,  out  of  the  jurisdiction  of  the  ^^^* 

Court ;  and  seised,  to  him  and  his  Heirs,  of  a  contingent 

Remainder  in  Fee  or  in  Tail,  of  the  Lands  expectant  *  others 
iqpon  the  death  of  his  Mother  Mary  Blunt.  ^^ 

Sir  C.  Blunt,  in  November  1802,  gave  the  Plaintiffs  Ward,  Blunt, 

°  and  another, 

his  Bond  for  Monies  advanced ;  and,  upon  further  ad- 
vancements, did,  by  Indenture,  dated  the  30th  of  De- 
cember 1802,  convey  to  a  Trustee,  his  Reversion  or 
Remainder  in  Fee  Simple,  expectant  on  the  decease  of 
his  Mother,  in  the  event  of  his  surviving  her,  upon 
Trust,  that  if  the  Money  due  to  the  Plaintiffs,  or  after- 
wards advanced,  was,  upon  the  Request  of  the  Plaintiffs 
paid  with  Interest,  then  the  Trustee  was  to  re-convey  to 
Sir  C.  Blunt ;  but  if  not  paid  upon  such  Request,  then 
that  the  Trustee  should,  by  public  Auction,  or  private 
Contract,  sell  the  Estate,  and  pay  the  Expenses,  and 
what  was  due  to  the  Plaintiffs,  and  the  Residue  to  Sir 
Ch.  Blunt, 

'  The  Bill  charged,  that  Sir  C.  Blunt,  before  he  left 
England,  had  been  requested  to  pay  the  Debt  due  to 
die  Plaintiffs,  and  on  his  omitting  to  pay  them,  they 
had  requested  the  Trustee  to  sell  the  Estate,  but  that 
Defendant,  Mary  Blunt,  the  Mother,  confederated  with 
die  Defendant  Ward,  (who  urged,  as  the  fact  was,  that 
no  Sale  of  the  Estates  could  be  made,  without  a  pro- 
duction of  the  Tide  Deeds)  and  that  Mary  Blunt  had 
refosed  to  produce,  or  allow  the  Plaintiffs  to  mspect,  the 
Title  Deeds ;  and  on  that  account,  the  Plaintiffs  were 
unable  to  proceed  in  a  Sale  of  the  contingent  Rever- 
ttOnaiy  Interest  of  Sir  C.  Blunt. 

The  Bill  prayed,  an  Account  of  what  was  due  to 
the  Plaintiffs;  and  that  Ward,  the  Trustee,  might  be 
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1816.  decreed  to  sell  the  Reversionary  Interest^  and  pay  the 

Plaintiffs ;  and  that  the  Defendant  Mary  Blunt  might 

.  be  decreed  to  produce  all  and  erery  the  Deed  and 

^^  Deeds,  Writing  or  Writings,  Evidence  or  Eyidences, 

Ward^Blunt,  Muniment  or  Muniments,  relating  to  the  Estate,  then 

and  another,     in  her  custody,  or  in  the  custody  or  power  of  others, 

on  her  behalf;  and  that  she  might  be  directed  to  leave 
the  same  in  the  hands  of  the  Clerk  in  Court,  for  ihe 
usual  purposes. 

The  Bill  was  afterwards  amended. 

The  Defendant  Mary  Blunt  answered  the  original 
Bill ;  and  also  put  in  an  Answer  to  the  Amended  Bill, 
but  thereby  insisted,  that  she  was  not  bound,  and  ou^t 
not  to  be  compelled,  to  produce  or  allow  the  Plaintiflfs 
tb  inspect  the  Title  Deeds,  file,  or  to  leave  them  with 
the  Clerk  in  Court,  or  set  forth  a  Schedule  of  them. 
Exceptions  were  taken  to  that  part  of  her  Answer  in 
'  which  she  refused  to  set  forth  a  Schedule  of  the  Deeds, 
and  they  were  allowed  by  the  Master.  The  Defendant 
Mary  Bhmt  thereupon  put  in  the  following  Flea,  and 
further  Answer.  **  The  Defendant,  file.  To  so  much  or 
such  part  of  the  said  Amended  BiU,  as  require  her,  this 
Defendant,  to  set  forth  a  list  or  Schedule  of  all  and  every 
the  Title  Deeds  and  Writings,  now  in  her  custody  or 
power,  or  in  the  custody  or  power  of  any  other  Per- 
son, for  her  use,  relating  to,  or  in  any  manner  apper- 
taining to^  the  Estates  and  Premises  in  the  said  Amended 
Bill  mentioned ;  and  to  set  forth  a  full,  true,  and  par 
ticular  List  or  Schedule,  of  all  and  every  the  Deed  c 
Deeds,  Writing  or  Writings,  Evidence  or  Evidence 
or  Muniments,  relating  to  or  in  any  wise  concemi 
the  said  Estates  and  Premises  in  her  custody,  pow 
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or  possession^  or  in  the  custody,  power  or  possession,  IS\6. 

of  any  other  person  or  persons  on  her  behalf,  and  to 
,,.         ,         ^  ,^,    i.y^  PI  1       Noel  and 

deliver  the  same  unto  her  Clerk  m  Court,  for  the  usual         others 

purposes ;  and  also  to  so  much  and  such  part  of  the  ^^ 

said  Amended  Bill,  as  prays,  that  this  Defendant  may  Ward^Blunt, 
be  decreed  to  produce  all  and  every  the  Deed  or  Deeds,  ^^  another. 
Writing  or  Writings,  Evidence  or  Evidences,  Muni- 
ment or  Muniments,  relating  to  or  in  anywise  concern- 
ing the  said'  Estates  and  Premises,  which  are  now 
in  her  custody,  possession  or  power,  or  in  the  custody 
possession  or  power  of  any  other  Person  or  Persons  on 
her  behalf;  and  that  this  Defendant  may  be  directed 
to  leave  the  same  in  the  hands  of  her  Clerk  in  Court, 
ibr  the  usual  purposes ;  this  Defendant  doth  plead  in 
Bar,  That  Ferdinand  Askew,  the  Testator  in  the  said 
Amended  Bill  named,  duly  made  his  last  Will,  dated 
sad  October  1782,  and  which  was  duly  executed  and 
attested  in  such  manner  as  is  by  Law  required  for  the 
passing  of  real  Estates ;  whereby,  amongst  other  things, 
he  gave  and  devised  unto  and  to  the  use  of  Mary 
J^iew,  his  Wife,  and  her  Assigns,  for  and  during  the 
term  of  her  natural  life,  without  Impeachment  of  or 
for  any  manner  of  Waste,  all  and  singular  his  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Premises, 
not  therein  before  devised  to  his  the  said  Testator's 
Grandson,  with  their  and  every  of  their  Rights,  Mem- 
bers, Privileges  and  Appurtenances ;  and  from  and  after 
the  Decease  of  Mary  Askew,  his  said  Wife,  he  gave 
and  devised  the  same  Lands,  Tenements  and  Premises^ 
with  their  and  every  of  their  Rights,  Members,  Privi- 
leges and  Appurtenances,  unto  and  to  the  use  of  his 
Daughter,  this  Defendant,  and  her  Assigns,  for  and  during 
the  term  of  her  natural  Life ;  and  from  and  after  the  de- 

Z 


324  CASES    IN   CHANCERY. 

1816.  decreed  to  sell  the  Reversionary  Interest,  and  pay  the 

Plaintiffs ;  and  that  the  Defendant  Mary  Blunt  might 

.  be  decreed  to  produce  all  and  every  the  Deed  and 

^^  Deeds^  Writing  or  Writings,  Evidence  or  Evidences, 

Waro^Blunt^  Muniment  or  Muniments,  relating  to  the  Estate,  then 

and  another,     in  her  custody,  or  in  the  custody  or  power  of  others, 

on  her  behalf;  and  that  she  might  be  directed  to  leave 
the  same  in  the  hands  of  the  Clerk  in  Court,  for  the 
usual  purposes. 

.    The  Bill  was  afterwards  amended. 

The  Defendant  Mary  Blunt  answered  the  original 
Bill ;  and  also  put  in  an  Answer  to  the  Amended  Bill, 
but  thereby  insisted,  that  she  was  not  bound,  and  ought 
not  to  be  compelled,  to  produce  or  allow  the  PlaintifliB 
tb  inspect  the  Title  Deeds,  file,  or  to  leave  them  with 
the  Clerk  in  Court,  or  set  forth  a  Schedule  of  them. 
Exceptions  were  taken  to  that  part  of  her  Answer  in 
'  which  she  refused  to  set  forth  a  Schedule  of  the  Deeds, 
and  they  were  allowed  by  the  Master.  The  Defendant 
Mary  Bhmt  thereupon  put  in  the  following  Plea,  and 
further  Answer.  '^  The  Defendant,  file.  To  so  much  or 
such  part  of  the  said  Amended  BiU,  as  require  her,  this 
Defendant,  to  set  forth  a  list  or  Schedule  of  all  and  eveiy 
the  Title  Deeds  and  Writings,  now  in  her  custody  or 
power,  or  in  the  custody  or  power  of  any  other  Per- 
son, for  her  use,  relating  to,  or  in  any  manner  apper- 
taining toi  the  Estates  and  Premises  in  the  said  Amended 
Bill  mentioned ;  and  to  set  forth  a  fuU,  true,  and  par- 
ticular List  or  Schedule,  of  all  and  every  the  Deed  or 
Deeds,  Writing  or  Writings,  Evidence  or  Evidences, 
or  Muniments,  relating  to  or  in  any  wise  concerning 
the  said  Estates  and  Premises  in  her  custody,  ipower. 
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or  possession,  or  in  the  custody,  power  or  possession,  .  ^^16. 

of  any  other  person  or  persons  on  her  behalf,  and  ^o 
deliver  the  same  unto  her  Clerk  in  Court,  for  the  usual         others 
purposes ;  and  also  to  so  much  and  such  part  of  the  ^^ 

said  Amended  Bill,  as  prays,  that  this  Defendant  may  Ward,Bluiit, 
be  decreed  to  produce  all  and  every  the  Deed  or  Deeds,  ^^  anoiher. 
Writing  or  Writings,  Evidence  or  Evidences,  Muni- 
ment or  Muniments,  relating  to  or  in  anywise  concern- 
ing the  said'  Estates  and  Premises,  which  are  now 
in  her  custody,  possession  or  power,  or  in  the  custody 
possession  or  power  of  any  other  Person  or  Persons  on 
her  behalf;  and  that  this  Defendant  may  be  directed 
to  leave  the  same  in  the  hands  of  her  Clerk  in  Court, 
for  the  usual  purposes ;  this  Defendant  doth  plead  in 
Bar,  That  Ferdinand  Askew,  the  Testator  in  the  said 
Amended  Bill  named,  duly  made  his  last  Will,  dated 
22d  October  1782,  and  which  was  duly  executed  and 
attested  in  such  manner  as  is  by  Law  required  for  the 
passing  of  real  Estates ;  whereby,  amongst  other  things, 
he  gave  and  devised  unto  and  to  the  use  of  Mary 
^skew,  his  Wife,  and  her  Assigns,  for  and  during  the 
tena  of  her  natural  life,  without  Impeachment  of  or 
for  any  manner  of  Waste,  all  and  singular  his  Mes- 
suages, Lands,  Tenements,  Hereditaments  and  Premises, 
not  therein  before  devised  to  his  the  said  Testator's 
Crrandson,  with  their  and  every  of  their  Rights,  Mem- 
bers, Privileges  and  Appurtenances ;  and  from  and  after 
tbe  Decease  of  Mary  Askew,  his  said  Wife^  he  gave 
and  devised  the  same  Lands,  Tenements  and  Premises^ 
with  their  and  every  of  their  Rights,  Members,  Privi- 
leges and  Appurtenances,  unto  and  to  the  use  of  his 
Daughter,  this  Defendant^  and  her  Assigns,  for  and  during 
die  term  of  her  natural  Life ;  and  from  and  after  the  de- 
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1816*  cease  of  the  survivor  of  them^  the  said  Mary  Askew, 

and  this  Defendant^  the  said  Testator  gave  and  d^sed 

^  .  all  and  singular  the  same  Messuages,  Lands,  Tenementls, 

^^  Hereditaments  and  Premises,  vnth  their  and  every  df 

Ward^Blunt,  their  Rights,  Members,  Privileges  and  Appurtenances, 

and  another,     and  all  his  Estate,  Right,  Title  and  Interest,  of,  in,  and 

to  every  part  thereof,  unto  and  to  the  use  of  all  and 
every  the  Child  and  Children  of  his  Son-in-law  Henry 
Blunt,  Esq.  and  the  said  Testator's  Daughter,  tlxiB  De- 
fendant, as  should  be  living  at  the  time  of  the  decease 
of  the  survivor  of  them,  the  said  Testatorti  said  Wife 
and  Daughter,  and  to  their  Heirs  and  Assijgni,  as  Te- 
nants in  common,  and  not  as  joint  Tenants.  And  thb 
said  Testator,  by  his  said  Will,  also  declared  that  if  no 
such  Child  or  Children  of  this  Defendant  should  be 
living  at  the  Death  of  the  Survivor  of  them,  the  said 
Mary  Askew,  and  this  Defendant,  that  then  anfl  in 
such  case  the  said  Testator  gave  and  devised  %ll  and 
singular  the  same  Messuages,  Lands,  Tenements, 'B&ria- 
ditaments  and  Premises,  vrith  its  Rights,  Members, 
Privileges  and  Appurtenances,  and  all  his  the  'wA  Te»* 
tator's  Right,  Title  and  Interest,  of,  in,  and  to  the  same, 
unto  and  to  the  use  of  his  own  right  Heirs  for  enat,  as 
in  and  by  the  said  Will,  reference  bding  thereunto  head 
when  produced,  will  appear. 

"  And,  for  further  Plea,  the  said  Defendant  saith,  tiuct 
the  said  Mary  Askew,  the  Wife  of  the  said  Testator, 
hath  long  since  departed  this  life ;  and  that  Sir  Charles 
Burrell  Blunt,  Knt.  one  other  of  the  Defendants  to  the 
said  Amended  Bill  of  Complaint,  is  the  only  surviving 
Child  of  the  said  Henry  Blunt,  and  her  the  said  De- 
fendant, and  that  she  tfie  said  Defendant  is  tiie  obly 
Daughter  and  Heiress-at-law  of  the  said  Testator. 
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**  And,  for  fuithcr  plea^  saith,  ahe  is  advised^  and  be-  iai6# 

lieres,  that  under  and  by  yirtue  of  tibe  said  WHl  of  the 
said  Testajtor,  the  said  Defendant,  Sir  Charles  Burrell        othea. 
lUumi,  is  not  possessed  of  or  entitled  to  any  such  Estate,  ^^ 

or  InteBest  in  the  Estates  and  Premises  in  the  said  WAnnyB^^vyr^ 
Anended  Bill  of  Cbmplaint  mentioned,  or  a^y  part  ^  am^^* 
th^roof,  as  entitles  him,  or  the  said  Complainants,  or 
any  or  either  of  them,  or  any  other  pesson  or  persons, 
claiming  by  or  under  him,  to  any  such  discovery  or  relief 
rsapecting  the  said  several  matters  as  is  prayed  and 
scM^fat  after  in  and  by  the  said  Amended  BiU  of  Com- 
plaint. All  whick  matters  and  things  she  the  said 
Defendant  doth  aver  to  be  true,  and  is  ready  to  prove 
as  the  said  Court  shall  award ;  and  therefore  ^he  doA 
plead  the  same  to  so  much  and  such  parts  of  the  4aid 
Awenaded  BUI  of  Complaint  its  aforesaid ;  and  she  prays 
tlis  Judgpaent  of  the  Court,  whether  she  shall  be  com- 
psD^d  to  make  any  further  or  other  Answer  to  so  much 
and  such  parts  of  the  said  Amended  Bill  of  Complaint 
as  are  therein  and  thereby  pleaded  unto  as  aforesaid: 
And  Defendant,  not  wtliving  h^  said  Plea,  but  wholly 
rol^ng  and  iii^isting  theceon,  and  in  aid  and  support 
thefieof,  for  Anpwcar  to  libe  ^residue  of  the  said  Amended 
Bill  of  Complaint  not  th^ieinbefore  {beaded  unto,  e^th, 
she  admits  it  to  be  true  that  Benry  jBtunt^  the  late 
Husband  of  her  the  naid  Defendant,  hath  some  time 
since  departed  this  life." 

Mr.  iWi^g;/feW,  insttpport  of  the  Bill : — 

This  Plea  is  bad  in  form,  and  in  substance.    As  to 
.  form,  the  Plea  introduces  no  new  fact,  except  the  state- 
ment that,  by  the  Will  there  was  an  ultimate  Remainder 
to  the  Defendant  Mary  Bltmt,  a  fact  not  stated  in  the 
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1316.  Bill ;  but  that  additional  fact  is  immaterial  to  the  merits 

^      oi  the  Case.    If  right  on  the  merits,  this  Defendant 

^  should  have  demurred.    Another  objection  is,  that  the 

^^  Plea  does  not  cover  enough.    If  good  at  all,  it  was 

Ward,  Blvkt,  good  to  the  whole  of  the  Bill,  and  should  have  been  so 

aad  another,     pleaded ;  but  this  Defendant  has  answered   part,   and 

thereby  rendered  her  Plea  invalid.     Blacket  v.  Lang- 
lands  (a)  is  an  authority  on  this  point. 

With  respect  to  the  merits  of  the  case,  it  is  deducible 
from  several  authorities,  that  the  Plaintiffs  are  entitled 
to  inspect  the  Tide  Deeds  in  the  hands  of  the  De- 
fendant Mary  Blunt.  Smith  v.  Cook  (6).  Reeves  v. 
Reeves  (c).  Ivey  v.  Ivey  (d).  Lempster  v.  Lord  Pom- 
fret  (e).  I  have  found  no  Case  where  Purchasers  from 
a  contingent  Remainder-man  have  applied  for  a  sight 
of  Deeds  as  prayed  in  this  Case,  but  on  principle  there 
seems  no  difference  between  a  vested  or  a  contingent 
Remainder-man. 

Sir  A.  Pigott,  and  Mr,  Combe,  in  support  of  Plea : — 
The  Master,  with  submission  to  him,  ought  not  to 
have  allowed  the  exception  to  the  Answer,  but  having 
allowed  it,  this  Plea  has  been  resorted  to.  A  Demurrer 
would  not  do,  because  it  was  necessary  to  bring  forward 
the  fact,  not  stated  in  the  Bill,  that  under  the  Will  the 
Defendant  Mary  Blunt,  as  Heir  at  Law  of  the  Testator, 
has  the  Inheritance  vested  in  her  until  the  Contin- 
gency happens,  and  would  be  entitled  to  the  Estate  in 
case  her  Son  died  before  her,  and  consequently  as  there 

(fl)  4  Gwill.  1368.  (rf)  1  Atk.  429. 

(6)  3  Atk.  381.  (e)  Amb.  154. 

(c)  2  Mod.  1*28. 
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we  no  Trustees  to  support  the  contingent  Remainder,  IS16. 

she  mieht  bar  it.    There  is  no  Case  where  a  Tenant  for 

Noel  and 
life,  so  circumstanced,  has,  on  the  Bill  of  the  Pur-         others 

chasers  from  a  contingent  Remainder-man,  been  com-  ^^ 

pelled  to  suffer  an  inspection   of  Title  Deeds.     The  Ward,  Blunt, 

consequences  of  thus  permitting  strangers  to  inspect  the     and  anotfeer. 

Title  Deeds  of  Parties  would  be  alarming. 

The  Vice-Chancellor: — 
I  do  not  feel  any  doubt  upon  either  of  these  ques- 
tions.    One  regards  the  Substance,  the  other,  the  Form 
of  the  Plea. 

With  respect  to  the  Substance  of  the  Plea,  the  Bill 

^oes  not  ask  merely  that  the  Deeds  may  be  taken  care 

^f,  but  that  they  may  be  inspected  by  the  Plaintiffs,  for 

^he  purpose  of  enabUng  them  to  sell  this  contingent 

Interest.     One  Tenant  for  Life  is  in  existence,  and  it  is 

^uncertain  whether  her  Son  will  survive  her,  so  that  the 

Remainder  is  clearly  contingent;  and  if  she  survives, 

^he  would,  as  Heir  at  Law,  take  the  Estate ;  and  till 

"Ae  contingency  is  decided  she  has  the  Inheritance  in 

Sier;   so   that  this  application  is  not  against  a  mere 

^Tenant  for  Life,  but  against  a  person  having  a  present, 

^Boid    also  a  contingent.    Estate  of  Inheritance.      No 

"^luthority  has  been  produced,  though  much  search  ap- 

^pears  to  have  been  made,  where  a  person  having  only  a 

^montingerU  Remainder  has  been  permitted  to  call  upon 

"the  Tenant  for  Life  for  an  inspection  of  Title  Deeds. 

In  all  the  Cases  cited  there  were  vested  Remainders. 

Tlie  Bill  is  filed  by  a  Stranger,  stating  himself  to  be  a 

Purchaser  of  Sir  C.  Blunt's  contingent  Interest;   Sir 

Charles  himself  being  out  of  the  jurisdiction  of  the 

Court,  and  no  party  to  the  Suit.     Permitting  such  a 

Bill  might  lead  to  great  inconvenience. 
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1916-  If  the  Deeds  were  stated  as  likely  to  be  destroyed, 

there  might  be  ground  for  an  application  to  pres^ve 

,  them;  but  this  Bill  seeks  only  for  an  inflpection«  not 

^^  alleging  any  apprehension  as  to  the  security  of  tbe 

WABDyBLUMTy  Deeds.    This  Defendant^  indeed/ could  have  no  object 

and  another,      in  destroying  the  Deeds ;  for  whether  she  takes  under 

the  Will^  or  as  Heir  at  Law,  it  is  equally  necessary  Ae 
should  preserve  the  Deeds.  The  Will  is  proved,  and 
out  of  her  power.  The  Plaintiflfe  know  the  'fitle  of  Sir  C. 
Bbint,  for  he  derives  it  under  the  Will.  All  they  want 
is  an  inspection  of  the  Deeds,  to  enable  them  to  tttke 
this  contingent  Interest  to  market. 

If,  therefore,  I  were  to  decide  the  Case  upon  the 
Merits,  I  should  not  allow  ah  inspection  of  these  Deeds ; 
but,  I  think,  the  Form  of  the  Plea  is  fatal  to  it.  I  have 
some  doubt  whether  a  Demurrer  would  not  have  been 
good ;  for  though  the  Bill  does  not  state  that  the  De- 
fendant had  the  ultimate  Inheritance  in  case  her  Sen 
died  in  her  Life-time,  yet,  I  think,  it  might  be  presumed 
she  had,  as  she  appears,  by  the  Bill,  to  be  Heir  at 
Law  of  the  Testator,  and  no  Devise  was  stated  in  the 
Bill  which  gave  it  from  her.  But  the  main  difficulty 
as  to  Form,  is,  that  the  Defendant  has  chosen  to  answer 
without  any  necessity  for  so  doing.  All  the  original 
Bill  was  answered,  which  was  unnecessary,  if  she  could 
have  pleaded  to  it.  After  the  Bill  vtras  amended,  if  she 
could  plead  at  all,  she  might  have  pleaded  to  the  whole 
of  it;  but,  instead  of  that,  she  answers  a  part;  re- 
fers to  her  former  Answer ;  and  refuses  to  answer  the 
rest  of  the  Bill.    The  Plea  is  therefore  bad  (/). 

Plea  over-ruled. 
if)  Vide  I^.  Redesd.  Tr.  PI.  841,  c. 
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JEr  parte  JENNINGS  in  re  DAWSON.  .     ^^^^'    : 

-p  ,  sist  March. 

JP)Y  Article  of  Agreepent^  2d  January  i8ii»  Dawson,      7^.  p 

the  Bankrupt,  agreed  to  purchase  from  the  Petitioner  ^ankrwtev  wi7/ 
Jennings,  the  Lease  of  a  House,  granted  20th  October  i^cide  itself  on 
1792,  for  twenty-pne  years,,  aijid  the  Goodwill  of  a  the  validity  of  an 
Buainesn,  for  4,20^/.;  the  sum  of  4,000/.  being  to  be  Equitable  Mort- 
paid  for  th^  <SpO(lwill  o(  the  Business,  and  200/.  for  g^^f  ^^^ « 
the  Iie««e.    Dawson  also  agreed  to  purchase  the  Sitock,  ^^^^^^^  *^ 
Fixtures  and  Effects  on  the  ^Premises,  for  3,1 28  /.  1 3,5,  ^d'  a«#    a    / a^    ' 
for  which  an  Acceptance  was  to  be  given  by  Dawson^  Equitable  Mort* 
The  4,200  Z.  it  was  agreed,  shpuld  be  secured  by  the  gage  is  establish^ 
Warrant  of  Attorney  of  Dawson,  and  a  Judgment,  and  ed^  a  reference  is 
that  the  same,  and  also  any  further  or  other  sum  or  f^^  to  the  Com- 
sums,  which  then  was,  or  should  or  might  be  due  and  «»«*««»»*''* '^^wAre 
owing  to  Jennings  from   Dawson,   should  be  further  ^^^  ^  due  upon 
fe^ured  by  a  Mortgage  of  the  licasehold  Premises,  so  iV. 
Wigned  to  Dawson,  or  if  Jennings  should  so  choose,      ^  ^^^^ 
by  a  deposit  with  him  of  such  Lease  and  Assignment,  interest  is  not 
mad  of  any  future  o^  renewed  Lease  or  Leases  thereafter  contractedfor, 
to  be  granted  of  the  Premises ;  and  by  an  Agreemient  to  ^^  Security  is 
execute  a  Mortgage  of  the  same  Premises  when  re-  «^^  »'www«»^€d 
ciuested  by  Jem^ings,  his  Executors,   Administipators,  J',.      ^J*^. 
or  Assigns,  /«feiL. '^'^ 

On  the  4tl^  May  1811,  Dawson  being  indebted  to 
Jennp^s  ij^  the  suin  of  dyi&iS/.  13^.  ^d.  and  also  i^ 
itie  further  sv^i  of  3421  /.  6^.  Qd.  for  Goods  sold,  a^d 
ffff  Monies  p^id  to  his  use,  ^d  also  for  Interest,  amount- 
ing together  to  6,550/.  Daipson  gave  Jennings  his  Ac- 
ceptaiice  for  1^50/.;  and  for  the  remaining  sum  of 
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5,000/.  executed  a  Bond,  dated  14  May  1811;  and 
also  executed  a  Warrant  of  Attorney,  and  confessed  a 
Judgment. 

The  Bill  for  1,550/.  was  paid;  the  Bond  remained 
undischarged. 

The  Lease  assigned  to  Dawson  expired  by  effluxion 
of  time,  and  another  Lease  was  granted  to  him  of  the 
same  Premises,  by  the  Master,  Wardens,  and  Com- 
monalty  of  Freemen  of  the  Art  and  Mystery  of  Cloth- 
workers,  for  twenty-one  years,  from  the  18th  November 
1813,  at  the  Rent  and  with  the  Covenants  contained  in 
the  former  Lease,  and  in  particular,  containing  a  Pro- 
viso that  the  Lease  should  not  be  assigned  without  the 
assent  of  the  Lessors. 


In  August  1815,  Dawson  was  declared  a  Bankrupt 
The  Petitioner  claiming  to  be  entitled,  under  the  Agree- 
ment of  the  2d  May  1811,  to  have  a  beneficial  Interest 
in  the  renewed  Lease,  as  a  Security  for  what  was  due 
to  him,  and,  with  the  assent  of  the  Lessors,  a  right  to  call 
for  an  Assignment  of  the  same  by  way  of  Mortgage, 
applied  to  the  Assignees  of  Dawson  for  that  purpose, 
who  refused  to  make  such  Assignment. 

The  Petition,  stating  these  Facts,  prayed,  that  on 
the  Petitioner's  obtaining  the  License  or  Consent 
of  the  said  Master,  Wardens  and  Commonalty  of 
the  Clothworkers  Company,  the  Assignees  of  Wm. 
Dawson  might  be  ordered  forthwith  to  assign  the  Inden- 
ture of  Lease  of  the  18th  day  of  November  1813,  to  the 
Petitioner,  or  to  such  person  or  persons  as  he  should 
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appoint;  and  that  the  Petitioner  might  be  at  liberty  to 
dispose  of  the  beneficial  Interest  in  such  Lease  by  pnbUc 
Auction,  and  to  apply  the  Proceeds  thereof  (after  de- 
ducting the   Costs  of  the  Application  and  Sale,  and 
incidental  Expenses  thereto)  in  reduction  of  the  said 
Debt  of  5,000/.  and  Interest;  and  that  the  Petitioner 
might  be  at  liberty  to  prove  the  residue  of  the  said  Debt 
and  Interest  under  the  said  Commissicm,  and  to  receive 
a  Dividend,  pro  rata,  with  the  other  Creditors  of  the 
said  Bankrupt;  and  that  in  the  mean  time  the  Peti- 
tioner might  be  at  liberty  to  enter  a  Claim  on  the  Pro- 
^seedings  under  the  Commission  for  the  said  sum  of 
^,000/.  and  Interest. 


1816. 
Ex  parte 

jEHVIKOSy 

in  te 
Dawson. 


The  Affidavit  of  the  Petitioner  verified  the  Facts 
stated  in  the  Petition. 

Dawson,  the  Bankrupt,  by  his  Affidavit,  endeavoured 
to  show  that  he  had  been  induced  to  pay  usurious  Inte- 
rest to  Jennings;  but  his  Affidavit  was  contradicted  by 
Jennings,  and  strong  facts,  stated  to  show  that  no 
>i8urious  transactions  had  taken  place. 

Sir  S.  Romilly,  and  Mr.  Cullen,  for  the  Petition. 


Mr.  Hart,  and  Mr.  Montagu,  contra: — 
The  prayer  of  this  Petition  is  not  such  as  an  Equi- 
^ble  Mortgagee  can  be  entitled  to.     Where  such  a 
Mortgagee  calls  for  a  Sale  of  the  Estate,  he  cannot  be 
allowed  to  come  in  under  the  Commission  for  the  defi- 
ciency.   It  is  prayed,  that  the  Assignees  may  assign  to 
^  the  Petitioner,  for  the  purpose  of  selling;  that  is  not  the 
usual  way  of  proceeding  in  these  Cases ;  the  Assignees 
sell. 
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The  Affidavit  of  the  Baqkrapt  i^  veiy  ffsfong  tp  olfifw 
tfa^usu]:iQU9  Interest  has  been  received.  It  i^^  tru^  it  is 
darned  by  the  Pftitioaer;  bijit  the  Court  iviU  not  be 
4;»^fiied  undi^r  i^^h  circumstances^  but  wiH  refer  it  ^ 
the  CoyiOTssi<>ner»  to  ^ft  the  tnyiijftctions*  The  Courts 
vf^  cases  of  Equitable  Mortgi^ges  mil  act  as  is  do^e 
mider  the  General  Order  of  Lord  Rcmlyn  (aX  in  cas^ 
of  L^gal  'Mortgages ;  it  will  refer  iJbe  matter  to  the 
Ciommissionmb  to  inquire  wheth^  tt^^  Petitionee:  is  a 
Mortgagee,  and  for  what  cofnsiderati9n,  and  under 
what  circi?msto^Tyes.  Equitable  Mortgagees  cannot  be 
in  better  circumstaoces  than  a  \j^giX  Moitgagese.;  apd 
the  Court,  which  in  Bankruptcy  acts  as  a  Court  of 
Appeal  from  the  Conmiissioners,  will  not  act  in  these 
cases  as  a  Qoi^t  of  prin^uy  detcpnination.  The  Court 
will  not  supersede  the  functions  of  Comipissionenu  and 
say,  in  cases  of  Equitable  Mortgages,  they  shall  not 
interfere.  Nothipg  is  more  copunon  than  to  refer  Equit- 
able Mortgages  for  the  consideration  of  the  Commit 
sioners ;  and  the  Inquiries  being  at  the  instance  of  the 
l^quitable  Mortgagee,  all  the  expenses  attendiz^  t^Man 
must  be  borne  by  him,  as  held  in  Ex  parte  Garbei{b.y 


Here  there  is  great  contradiction  in  the  Affidavits  9 
and  it  is  a  proper  Case  for  oral  Examination  of  the 
Petitioner  before  the  Commissioners;  a  mode  of  exami- 
nation much  more  satisfactory  than  deciding  upon  Affi- 
davits. If  any  doubt  remains  after  Examination  before 
ihe  Copunissioners,  the  Court  will  direct  an  Issue* 

Sir  S.  Romilly,  in  Reply : — 
The  Affidavits  on  the  part  of  the  Petitioner  remove 


(a)  8  March  1794. 


(6)  3  Rose,  ?8. 


CASES    IN    CHANCERY. 

#v«iy  imputation  of  Usury.    The  Court  will  act  upon  a 
ckar  denial  of  Usury^  supported  by  Faets^  where  these 
is  nothing  but  the  Bankrupt's  Affidavit  as  to  the  Usury. 
When  a  party  has  proved  a  Ddtt,  and  the  Debt  is 
aoi^ht  to  be  expunged  on  an  Affidavit  of  the  Bankrupt 
as  to  Usury,  if  the  Usury  is  positively  denied  by  the 
Creditor;^  the  Chamellor  will  act  upon  that  denial,  and 
will  not  direct  an  Inquiry,  or  an  Issue*    In  the  case  of 
Equitable  Mortgages  the  Court  does  not  act  as  a  Court 
of  Appeal,  but  Itself  decides  upon  them ;  it  never  di- 
jects  an  Inquiry  before  Commissioners,  as  is  done  as  to 
iLegal  Mortgages,  imder  Lord  RMslyvl^  Order,    Before 
-that  Order  the  Court  decided  upon  Legal  Mortgages, 
without  a  reference  to  Commissioners,  as  it  now  does 
as  to  Equitable  Mortgages.    If  Usurious  Interest  was 
-taken,  yet  as  such  Interest  was  not  contracted  for, 
the  Securities  would  not  be  vitiated  by  subsequently 
taking  usurious  Interest ;  that  was  clearly  laid  down  in 
Ferrall  v.  Shaen(c),  and  by  the  Authorities  cited  in  the 
Notes  to  that  Case.    It  is  true  that  an  EquitaUe  Mort- 
gagee pays  all  the  expenses  attending  his  apjriUcation 
to  the  Court  for  relief;  and  that  affords  an  additional 
reason  why  there  should  not  be  a^  Reference  to  the  Com- 
missioners,  for  he  will  have  aU  the  expense  to  pay, 
and  it  is  sometimes  enormous,  of  the  Examination  be- 
fore the  Commissioners,  together  with  all  the  expeose 
of  fm  Appeal,  if  they  should  decide  against  his  claim. 


JwVUiOS, 

fare 
PAwaoir. 


The  Vice-Chan  cellob  : — 
The  Difficulties  raised  on  this  Petition  have  been 
more  as  to  the  Mode  of  proceeding,  than  as  to  the 
Merits.    Where  there  is  an  EquitaUe  Mortgatge,  a  dif- 


(c)  I  Saund.  395,  and  notes  by  Seij.  Williams. 
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Ex  parte 
Jekicimgs, 

in  ft 
Dawsok. 


ferent  mode  of  proceeding  is  adopted  than  is  used  in 
other  Cases.  The  Creditor  applies,  in  the  first  instance, 
to  the  Court,  and  without,  having  previously  apphed  to 
prove  his  Debt  before  the  Commissioners,  as  is  the 
case  of  all  other  Creditors.  The  Court,  in  deciding 
upon  the  validity  of  the  Equitable  Mortgage,  must,  of 
necessity,  consider  the  validity  of  the  Debt,  and  every 
circumstance  may  be  brought  before  the  Court,  by 
which  the  Debt  may  be  impeached.  The  Court  is  not 
precluded  from  deciding,  until  an  Examination  has 
taken  place  before  the  Commissioners.  Having  all  the 
means  of  deciding  upon  the  validity  of  the  'Equitable 
Mortgage,  it  does  not  abdicate  its  authority,  and  send 
the  matter  for  the  Investigation  of  an  inferior  Tribunal. 
It  decides  the  Law,  and  the  Fact,  and  by  doing  so,  in 
the  first  instance,  saves  the  Party  great  expense.  The 
validity  of  an  Equitable  Mortgage  is  never  referred  for 
the  consideration  of  the  Commissioners;  the  Court 
decides  unequivocally  upon  that;  and  having  decided 
that,  it  will,  if  necessary,  refen  it  to  the  Commissioners 
to  ascertain  the  amount  of  what  is  due  upon  such 
Mortgage,  that  being  a  matter  of  account.  If  the 
Court  considers  a  Security  to  be  good,  and  directs 
Commissioners  to  take  an  account  of  what  is  due 
on  such  Security,  the  Commissioners  cannot  examine 
and  undo  its  decision,  but  have  only  to  consider,  as  a 
matter  of  figures,  what  is  due.  There  might  be  Cascb 
where  the  Court,  to  assist  its  decision,  and  satisfy  its 
own  doubts,  would  direct  an  Inquiry,  or  an  Issue; 
that  mtist  depend  upon  the  circumstances  of  the  Case. 
When,  as  in  the  present  Case,  the  Security  is  said  to 
be  tainted  with  usury,  the  Court  will,  in  the  first  in- 
stance, decide  upon  that. 
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The  Contract  here,  for  an  Equitable  Mortgage^  is 
admitted ;  nor  is  there  any  proof  whatever,  that  when 
it  was  entered  into  it  was.  affected   with  usury.      It 
appears  perfectly  yahd.    If  usurious  transactions  after- 
wards took  place,    they  will  not  affect  the  previous 
Contract;  that  is  very  clear.     If  a  Bond  be  given,  se- 
curing Money,  with  5  /.  per  cent.  Interest,  and  7  /.  per 
cent,  is  afterwards  agreed  to  be  given,  that  is  usurious ; 
but  the  Bond  is  not  invalidated;  and  the  Obligee  has 
a  right  to  the  Money  secured  by  it,  with  5/.  per  cent.. 
Interest.     Inquiries  are  asked,  as  to  the  circumstances 
of  the  Contract.  What  Inquiries  are  to  be  made  ?   Is  it  to 
be  sent  to  the  Commissioners,  to  enable  the  Assignees  to 
take  the  chance  of  some  new  Case  that  may  be  made, 
to  invalidate  a  Contract  which  is  apparently  good?     If 
they  had  any  Case  to  make,  they  should  have  brought 
it  before  the  Court,  upon  this  Petition.     The  Court 
having  no  doubt  upon  the  validity  of  the  Contract, 
will  not  send  it  to  the  Commissioners.    It  is  not  mate- 
rial now  to  decide  whether  any  usurious  transaction 
took  place  after  the  Security  was  given.    The  Com- 
missioners will  have  to  consider  that,  on  taking  the 
Account  of  what  is  due  upon  the  Security. 


1816. 
Em  parte 

j£MMIHOS, 

in  re 
Dawsov.! 


It  does  not,  however,  appear  to  Me  that  ther^  was  any 
Usury.  It  has  been  endeavoured  to  show  that  Isinglass 
was  forced  upon  Dawson  at  4  <.  in  the  Pound,  when  he 
ought  to  have  paid  but  3  s.  10  d.;  and  that  the  excess 
of  2  d.  in  the  pound,  which,  on  the  whole  Sale,  amount- 
ed to  200  /.  must  be  considered  as  usurious.  That  de- 
pends upon  what  was  the  market  price  of  the  Isinglass 
at  the  time  it  was  sold.  There  is  a  printed  document 
of  the  price  of  the  article  at  that  period,  from  whence 
it  appears,  that  the  price  of  Isinglass,  at  the  time  of 
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1816«         the  Sale,  was  tnm  4s.  to  5s.  a  poimd;  and  there  is 

the  Affidavit  of  dw  Petitioiier  4o  the  same  effect    The 

J       iM        I*ice»  therefore,  on  diat  day,  k  ascertained,  not  mevdy 

^^  by  Affidai^it,  but  is  conoborated  Iqr  the  printed  dociH 

Da-wsoit*       ment,  ^wdiich  cannot  err. 

The  Allegations  of  a  Baidmipt,  as  to  Usnry^  anui 
abvays  be  received  with  great  caation,  othorwise  great 
mischifirfs  might  ensue.  Had  Dawson  remained  selTOit, 
he  ^Midd  not  have  been  hemd. 

"I3ie  Assignees  have  broa^  forward  no  Evideaee, 
except  the  Bai^mpfs  Affidavit,  v^hich  is  ccmtradictod, 
and  widi  strong  circmnstances  of  probabifity.  If  Ae 
Commissioners  find,  on  taking  the  Acoount  of  what  is 
due  on  the  Seonrity  for  the  5,000  /.  that  usorioos  Into- 
rest  has  been  recoved,  they  will,  of  course,  not  aOow 
it  in  the  Account. 

Petition  granted. 


The  Order  made,  was  as  fc^ws :  ''  I  do  declare. 
That  the  Petitioner,  Richard  Jtnmngs,  is  an  EqukaUe 
Mortgs^ee  of  the  Premises  demised  by  the  Indenture 
of  Lease,  of  the  18th  day  of  Novanber  1813,  in  respect 
of  the  sum  of  5,000/.  due  to  the  Petitioner,  aa  4he 
14th  day  of  May  181 1 ;  cmd  secured  ako  by  a  Bond 
of  that  date,  executed  by  the  Bankrupt ;  and  let  ^bt 
Commissioners  take  an  Account  pf  the  Principal  and 
Interest  now  remaining  due  on  the  said  sum  of  5,000/* 
And  let  the  said  mortgaged  Premises  be  sold  beSNe 
the  Commissioners,  who,  for  that  purpose,  are  to  cause 
due  Notice  to  be  given,  in  the  London  Gazette,  and  in 
such  other  of  the  public  Papers  as  they  'shall  ftink  M, 
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ulteii  faiid  'Whae  lite  baM  tncnUgaged  PrasuMft  aA  'to 
be  sold  li^te  tkett,  (^  ^y  ^ublib ' A^ctkm,  atonyoAer 
nuee  or  PhUM,  if  &ey  lOiail  so  think  fit^  aiid  ^  i^ 
Sale  be  made  accordingly;  and  let  all  proper  Pitftias 
join  in  the  Conveyance  to  the  Purchaser  or  Purchasers, 
as  ikt  s^d  CottdbistNiMieilK  shall  divect.  And  let  the 
llMies  to  4m^  fretti  irach  Sale  be  (apf{)Iied>  in  the  first 
place,  in  payment  of  the  Expenses  attending  micih  Sahi) 
and  then  in  payment  and  satisfaction  of  what  shall  be 
fbulid  due  to  the  Pi^titiotier  for  Principal  and  Interest; 
dnd  let  the  Su^liis  of  the  said  Monite,  if  any,  be  paid  to 
the  Assignees  of  the  Estateahd'Bffeelib  of  the  Batd^arupt. 
But  in  case'  the  Monies  to  iEirise  fttAa  isuch  Sale  shaS 
not  be  -subci^t  to  pay  and  satisfy  what  shall  be  4^ 
finmd  due  to  the  Petiti<iner,  let  the  Petitioner  be  ad- 
witbed  "a  Creditor  under  W6h  Combiissicm,  for  «u<fh 
Deficiency,  end  rec^e  «  Dividend  or  Dividends 
fltenson,  out  of  the  Bankrupt's  Estate  or  EflR^cts,  rate- 
ably  and  in  [^x>portion  widi  the  rest  df  the  Creditbre 
seeking  Relief  under  the  said  Commission.  And  let 
all  Parties  produce,  before  th^  said  Commissioners,  all 
Deeds,  Papers,  and  Writings,  in  their  respective  cus- 
tody or  power,  relating  to  the  Estate  or  Effects  q£  the 
Bankrupt,  as  the  Comimissioners  shall  direct/' 


m 

inrt 


Nd£L  and  another,  v.  WARD,  BLtTNT,  and  another,     asd  March. 

The  object  of  this  Bill,  and  the  nature  of  the  PJea  /*^J^'«*- 
•^  ,  der  the  cvrcum" 

pat  m,  aie  stated  ante,  p.  322.  ,^^^,^  ^^^^^ 

to  be  taken  faOic'pro  tunCf  to  the  'Master* 9  'Repoft,  lof  innsfidencp  of 
iAnswer^  tJUmgh^&fter  such  Tieportf  a  fka  tudfkriher  Ansvmr  were  put  tn, 
ttnd  iPlea'&oeT'^rukd. 
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^ y ^ 

NosL  and 
luiother, 

V. 
WAED,BLVNTy 

and  another. 


On  this  day,  a  Motion  was  made  for  leave  to  file 
Exceptions,  nunc  pro  tunc^  to  the  Master's  Report,  of 
the  insufficiency  of  the  Answer  of  the  Defendant  Mary 
Blunt. 

Sir  A.  Pigott,  and  Mr.  Combe,  for  the  Motion : — 
[They  first  argued  on  the  Merits  of  the  Case,  tus  they 
bad  done  in  the  Argument  of  the  Plea.] 

In  this  Case,  the  Defendant,  instead  of  filing  Ex- 
ceptions to  the  Master's  Report,  when  the  Answer 
was  reported  insufficient,  was  advised  to  file  a  Plea; 
that  Plea  being  over-ruled,  the  only  way  of  object- 
ing to  a  further  Discovery,  is,  by  filing  Excepticms 
to  the  Master's  Report  of  the  insufficiency,  of  the 
Answer,  and  thus  be  enabled  to  have  the  Opinion  of 
the  Court,  whether  this  Defendant  was  bound  to  answer 
further  than  she  has  done.  Valknce  v.  Weldon(a) 
which  has  been  examined  in  the  Register's  Book,  iis  a 


(a)  1  Dick.  290.  The  Case, 
as  extracted  from  the  Regis- 
ter's Book  by  Mr.  Comhcy  was 
thus,  *'  Vallence,  and  others, 
on  behalf  of  Creditors  of  Earl 
of  Yarmouth,  Plaintiff,  and 
Thomas  Weldon,  and  others. 
Defendants ;  and  Thomas  Wel- 
don and  G.  Lane,  by  Bill  of 
Revivor  and  Supplement, 
Plaintifis,  and  Ann  Ashley, 
•  and  others.  Defendants;  Pe- 
tition of  Plaintiffs  in  Supple- 
mental Cause,  to  the  Master  of 
the  Rolls,  to  stay  Decree  for 
Sale  of  Estate.  The  Sale  was 
before  the  Master,  who  reported 


Philip  Price  the  best  Purchaser 
at  93,700/.  The  Report  was^ 
confirmed,  and  Purchaser  let 
into  Possession,  and  paid  his 
Purchase  Money.  The  Pur- 
chaser, having  discovered  Er- 
rors in  the  Particular  of  Sale, 
it  was,  by  Order,  referred  back 
to  the  Master,  to  certify  the 
amouat  of  some  out-goings  on 
the  Estate,  and  «ome  other 
Matters  therein  stated;  and 
what  Allowance  ought  to  be 
made  to  the  Purchaser,  in  re- 
spect of  such  Errors.  Master's 
Report,  dated  ad  August  in- 
stant,   whereby  he  reported. 
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t^lear  authority  in  support  of  this  Application.  No 
Pnx^eedings  have  taken  place  since  the  Report.  We 
are  willing  to  file  the  Exceptions  immediately^  and  pay 
tH  Expenses^ 


1816. 


Noel 
and  another> 


that,  by  the  Deposition  of  De- 
fendant Bennety  who  was  ex- 
amined on  behalf  of  the  Peti- 
tHMier,  and  by  subsequent  Affi- 
davit of  the  Defendant,  he  had 
found  [certain    facts  therein 
itated]  and  no  objection  being 
made  to  such  Evidence  of  the 
Defendant;  and  it  thereby  ap- 
pearing [&c.]  in  respect  where- 
of the  Master  conceived,  that 
an  Allowance  [therein  stated] 
diodld  be  made  to  the  Pur- 
cbaier.    And  the  Master  by 
his  Report  stated  sundry  other  . 
IiHiuiries     and     Allowances, 
wliich  he  had  made  in  conse- 
quence thereof,  entirely  upon 
foundation  of  the  Evidence  of 
said    Defendant,     which    is, 
tiiroaghouthis  said  Deposition, 
oonfined  to  information   and 
relief  only,  and  such  Evidence 
as  given  by  the  said  Defendant, 
the  Master    has  particularly 
stated  as  the  foundation  of  all 
the  said  Allowances  he  has 
Biade  to  the  said  Purchaser. 
That  no  opposition  was  made 
before  the  said  Maifter  to  such 
Evidence  of  the  said  Defen- 
dant being  read ;  it  being  ap- 
prdiendedy  on  the  behalf  of  the 
Petitioiiers,  that  the  particular 
manner  in    which   the   said 


Master  had,  by  his  Report,  Ward,  Blunt, 
stated  the  same,  that  there-      and  another, 
fore  the  Petitioners  would  have 
been  entitled  to  the  judgment 
of  the  Court  upon  such  Evi- 
dence:  and    the   Allowances 
made  in  consequence  thereof. 
That  the  said  Report  is  not 
yet  confirmed,   but   the  said 
Purchaser  having  offered  his 
Petition  to  his  Honor,  for  a 
Confirmation  of  the  said  Re- 
port, and  to  have  the  several 
Sums  paid  to  him,  which  are 
allowed  thereby;  and  the  Court 
having  ordered  an  Attendance 
by  all  Parties  concerned  in  the 
matter  of  the  said  Petition; 
the  said  Petitioners,  on  their 
Briefs  being  delivered  to  Coun- 
sel, upon  such  Petition,  were 
advised,  that,  notwithstanding 
the  said   Master  had  by  his 
Report  so  particularly  stated 
the  Evidence  upon  which  he 
has  grounded  the  Allowances 
made  to  the  said  Purchaser, 
yet  in  regard  as  he  has  drawn 
a  conclusion  from  such  Evi- 
dence   (slight    as  it    is)   by 
making  Allowances  to  the  said 
Purchaser,    upon    foundation 
thereof,  and  which  the  said 
Petitioners    are    advised    he 
ought  not  to  have  done,  yet 
Aa 
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Mr.  Wingfitld: — 
The  Case  cited  is  contrary  to  the  general  Practice* 
It  is  too  late  to  file  Exceptions  after  having  put  in  a 
Plea,  and  failed.    It  is  of  great  importance  that  the 


Noel 
and  another^ 

V. 

Ward,  Blunt,  Practice  should  be  strictly  adhered  to 

and  another. 

that  the  said  Petitioners  are 

not  at  liberty  to  have  the  Judg- 
nieat  of  the  Court  upon  the 
matter  of  such  Evidence  or 
the  allowances  made  upon 
foundation  thereof;  but  that 
they  are  bound  bysuch  Report, 
as  they  ought  to  have  tal^en 
Exceptions  thereto.  That  the 
said  Petition  of  the  Purchaser 
stood  first  in  his  Honor's 
Paper  for  this  day,  and  inas- 
much as  the  said  Petitioners, 
and  many  other  of  the  Cre- 
ditors of  the  said  Earl  of 
Yarmouth,  will  be  great  suf- 
ferers if  the  said  Report  is 
conclusive,  and  the  several 
Allowances  made  to  the  said 
Purchaser  confirmed;  in  re- 
gard the  Estate,  or  the  Money 
arising  by  Sale  tliereof,  is 
likely  to  prove  insufficient  for 
payment  of  the  said  Earl's 
Debts;  and  therefore  it  was 
prayed,  that  the  Petitioners 
might  be  at  liberty  to  file 
Exceptions  to  the  said  Master's 
said  Report,  or  that  the  Re- 
port might  be  referred  back 
to  the  said  Master,  to  review 
the  same;  and  that  the  said 
Petition  now  depending  before 


his  Honor  might  stand  over; 
and  all  Directions  prayed  there- 
upon be  postponed  ontil  after 
the  determination  of  such  Ex- 
ceptions or  Review.  Where- 
upon it  was  ordered,  that  the 
said  Petitioner  should  be  at 
liberty  to  move  the  matter  of 
the  said  Petition  at  the  same 
time  as  the  Petition  of  the 
said  Purchaser  should  coom  on 
to  be  heard  before  his  Honor; 
and  the  Counsel  for  the  Peti« 
tioners  now  moving  the  matter 
of  the  said  Petition  aocood- 
ingly,  in  presence  of  Couiuel 
for  the  said  Purchaser.  Upon 
hearing  the  said  Report,  tWQ 
Affidavits,  and  what  was  nlh 
leged  by  the  Counsel  for  the- 
said  Parties,  his  Honor  dptk 
order,  that  it  be  referred  lo 
the  said  Master  to  review  hie 
said  Report ;  and  that  the  Pe» 
titioner  be  at  liberty  to  take 
Objections  to  the  said  Reportt 
in  order  to  file  ExceptJoas 
thereto;  end  in  the  meaa 
time  it  is  further  ordered,  that 
the  Petition  of  the  Purchase? 
for  confirming  the  said  Bqmi 
do  stand  adjourned  ovq^ 
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Be  then  ai^gued  on  the  merits  of  the  Case,  pQnn&ig         yig.  _ 
ihe  same  line  of  Argument,  he  had  used  in  at^guiiig  the 
Plea.  Noel 

and  another. 

The  Vice  Chancellor  reiterated  the  Opinion  he  had  Ward  Blunt, 
-!^ven  on  the  merits  of  the  Case  when  the  Plea  was      and  another, 
argued;  and  further  observed^  that  the  difficulty  now 
*was,  whether^  in  a  Case  where  the  merits  appeared  so 
snuch  in  favour  of  the  Defendant,  and  a  Plea  had  been      * 
jyiit  in  by  mistake,  she  was  precluded  by  the  strict  forms 
<^>f  the  Court  from  being  let  in,  to   try*  by  means  of 
[Exceptions  to  the  Master's  Report,  whether  she  was 
%K>imd  to  answer  further  than  she  had  done.  He  thought 
mt  reasonable,  under  the  circumstances,  that  she  should 
Slave  that  liberty,   for  otherwise,  irremediable    injury 
mnight  ensue;  and  that  Vullence  v.  Weldon,  particularly 
^8  explained  by  the  Register's  Book,  was  a  Case  in 
■pointy  if  not  exactly  in  circumstances,  at  least  in  prin- 
^ple.    The  great  difficulty  in  maintaining  the  Excep- 
tions to  the  Master's  Report  would  be,  upon  the  Cases 
in  which  it  has  been  determined,  that  if  a  Defendant 
has  answered  in  part^  he  must  answer  the  whole,  of  the 
Bill ;  but,  that  in  aU  those  Cases,  there  was  this  feature 
belonging  to  them — they  were  all  Bilk,  on  which,  if 
taken  to  be  true,  the  Plaintiffs  were  entitled  to  relief; 
Iwt  in  this  Case,  a  Case  certainly  of  great  novelty,  and 
worthy  of  grave  argument,  it  appeared  to  him,  the  Plain- 
tiffs were  not  on  the  face  of  their  Bill  entitled  to  relief; 
and  that  it  might  have  been  demurred  to ;  and  taking 
it  to  be  a  demurrable  Bill,  the  question  would  be,  whether 
•  having  partly  answered  such  a  Bill,  the  Defendant  was 
bound  to  answer  the  whole.    I  would  by  no  means,  said 
JBis  Honor,  encourage  Motions  of  this  description,  which 
in  ordmary  Cases  might  lead  to  vexatious  delay ;  and 
•     .  A  A«    • 
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1816.         nothing  but  a  very  strong  Case  would  have  induced  me 
to  grant  the  Motion. 

Motion  granted. 


BBaSBBift 


S3d,37thMarcb. 

The  Plaintiff  m 
a  Bill  of  Disco- 
very mtut  pay  all 
the  expenses  oft  he 
Defendant  occa^ 
iioned  by  resist- 
ing  Motions 
made  iu  the 
Cause  by  the 
Plaintif. 


NOBLE  V.  GARLAND,  and  others. 

A  BILL  of  Discovery  was  filed,  and  Answers  put  in. 
Considerable  Expense  had  been  incurred  on  several 
Motions,  which  had  been  resisted;  viz.  a  Motion  to  stay 
Trial — a  Motion  for  Commissions  for  the  examination 
of  Witnesses  abroad  (a) — a  Motion  that  Pefendants 
might  bring  into  Court  all  Books,  &c.  menti<Hied  in 
the  Defendants  Answer. 

The  Defendants  now  moved,  that  the  Plaintifis  might 
pay  to  them  the  Costs  t>f  this  Suit^  to  be  taxed  by  one 
of  the  Masters. 


Mr.  Wingfield  for  the  Motion. 

Mr.  Bell,  contra,  contended  that  the  Defendants 
were  not  entitled,  as  of  course,  to  the  Costs  t>cca8ioned 
by  the  resistance  of  the  Motion  to  stay  Trial,  and  on 
the  Motions  for  the  Examination  of  Witnesses  abroad, 
and  to  bring  in  Books  referred  to  in  the  Defendant's 
Answer ;  but  that  the  Court  would  exercise  a  discretion 
as  to  such   Costs.     It  would  be   most  grievous,  if  a 

(a)  See  Noble  v.  Garland,     Cheminant  v.  De  La  Cour, 
Coop.  232 ;  and  the  Obser-     ante^  p.  208. 
vations   on     that    Case    in  ^ 
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Plaintiff,  in  a  Bill  of  Discovery  was  obliged  to  pay  all 
the  Expenses  of  vexatious  and  unnecessary  Proceedings, 
occasioned  by  the  conduct  of  Defendants  to  such  Bills. 

Mr.  WingfiM,  in  reply : — 
The  Bill  of  Discovery  was  filed  merely  for  delay;  no 
advantage  has  been  derived  to  them  by  the  Discovery. 
Though  they  obtained  Commissions  for  the  Examination 
of  Witnesses  abroad,  they  sent  out  no  Commission; 
and  after  a  delay  of  ten  months  the  Injunction  was  dis- 
solved. The  Rule  is  general,  that  a  Plaintiff  must  pay 
^XL  the  Costs  of  a  Bill  of  Discovery* 

The  Vice-Chancellok  : — 
No  authority  is  cited,  as  to  what  is  the  practice  of 
ihe  Court  on  these  occasions.    Let  the  Motion  stand 
over,  and  Inquiry  be  made  as  to  the  Practice. 

The  Motion  being  mentioned  again  this  day*  Mr.  Bell 
said,  he  had  not  been  able  to  find  any  Case  in  his 
Savour,  though  he  had  inquired  of  the  most  experienced 
3^ractitioners. 
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■V" 


Noble 

Garland, 
and  others. 


87U1. 


The  VlCE-CflANCBLLOB  : — 

The  Plaintiffs  then  must  take  their  Motion. 


Motion  granted. 


A  A  3 
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6tb  &  27th      £y  ^^rtc  PEAKE  in  re  UGHTOIXER,  a  Banknipe. 

March. 

Vendor  ha$  a  -i-N  thia  Case,  a  Petition  was  presented  on  the  purt  or 

lAtn  on   Estate  Samuel  Peake,  praying.  That  certain  Premises  su^t  be 

ma  for  hu  g^jj  before  the  Commissioners  named  and  appointed  in- 

th     k  h   h         ^^  Commission  awarded  against  Thomas  lAgktetter,  a 

receroed  BiUs       Bankrupt,  and  that  out  of  the  Purchase  Moftey  arising 

from  the  Vendee  by  such  Sde,  the  sum  of  8,009  /.  with  Interest  thereon, 

in  payment  of  the  5/.  per  cent,  might  be  paid  to  the  Petitioner;    and 

eame,  and  though  ^^t  of  the  residue  thereof,  that  the  Partnership  Debt0 

p    L    \   ^^®  ^y  ^^®  Petitioner  and  Thomas  Lightoller  might  be 

'  paid* 

One  Partner  may 

agree  with  re*  The  Petition  stated,  that  the  Petitioner  and  I^nnas 

tiring  Partner  to  Lightoller,  the  Bankrupt,  in  the  month  of  May  1814, 
giw  ^^ /^  ^^^  agreed  to  enter  into  Co-partnership,  as  Calico-printers^ 
thoutrh  thevkn  '  ^^^  *^  purchase  certain  Bleaching  Works  and  Premises 
the  Partnership  situate  in  Halltwell,  in  the  County  of  Lancaster,  for  the 
to  be  insolvent,  purpose  of  carrying  on  the  same  business^  at  the  price 
provided  no  of  5,050  /. ;  that  these  Premises  were  conveyed  joindy 
fraud  voas  ^  ^^  Bankrupt  and  the  Petitioner,  in  consideration  of 

the  sum  of  5,050/.,  by  Indentures  of  Lease  and  Re- 
lease, bearing  date  the  27th  and  28th  of  May  1814  j 
and  that  the  Petitioner  and  the  Bankrupt  entered  into 
Possession  of  the  Premises,  and  carried  on  the  business 
as  Co-partners,  until  the  month  of  September  1814, 
when  they  agreed  to  dissolve;  and  accordingly  dissolved 
their  Co-partnership,  and  the  Petitioner  agreed  to  sell 
to  the  Bankrupt  his  Interest  in  the  Premises. 

The  Petition  then  stated,  that  by  Indentures  of  Lease 
and  Release,  bearing  date  respectively  the  lOth  and 
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11th  days  of  October  1814,  made  between  the  Peti-  1816^ 

tioner  of  the  first  part^  Thomas  Ughtoller  of  the  second 
part,  and  Thomas  Hewit  of  the  third  part,  reciting  the  fg^^B 
Indentures  of  the  27th  and  28th  of  May  then  last,  and  '  ^^  ^^ 
that  Samuel  Peake  and  Thomas  LightolUr  became  Liohtollxr. 
Partners  together  soon  after  the  execution  of  that  In- 
denture^ and  carried  on  the  business  at  Halliivell;  and 
that  the  Partnership  was  lately  mutually  dissolred  by 
the  Parties ;  and  that  lAghtoUer  had  repaid,  or  secured 
to  be  repaid,  to  Samuel  Peake,  all  the  Money  and  other 
Effects  advanced  by  him  to  the  Co-partnership  Concern. 
And  it  was  agreed,  that  the  Premises  should  be  released 
and  conveyed  as  after  mentioned.  It  was  witnessed,, 
that  in  pursuance  of  this  Agreemait,  and  in  order  to 
carry  the  same  into  effect,  and  for  the  consideration,  of 
los.  paid  by  Ldghtoller  to  Peake,  Peake  granted,  &c. 
onto  Lightoller,  his  Heirs  and  Assigns,  his  undivided 
moiety,  or  equal  half  part  of  and  in  those  Erections, 
Buildings  and  Works,  lately  used  as  Bleach  Works, 
and  the  Closes,  Fields  or  parcels  of  Lands  mentioned 
and  described  in  the  Indentures  of  Lease  and  Release 
of  the  27th  and  28th  of  May  then  last,  with  the  Ap- 
purtenances, To  Hold  said  undivided  moiety  of  him 
said  Samuel  Peake  in  the  Premises,  unto  Lightoller,  his 
Heirs  and  Assigns,  to  the  use  and  behoof  of  such 
person  and  persons,  and  for  such  Estate  and  Estates, 
and  in  such  parts,  shares  and  proportions,  manner  and 
Ibrm,  as  he,  Lightoller,  by  any  Deed,  or  his  Will, 
should  direct ;  and  for  want  of  such  direction^  to  the  use 
of  Lightoller  and  his  Assigns.  And  in  the  same  Inden- 
ture, Peake  bargains,  8ic.  unto  Lighioller,  his  Executors, 
Administrators  and  Assigns,  his  {Peake^s)  moiety  or 
balf  part  of  and  in  the  Imjdements  and  Utensils  therein 
before  particularly  mentioned  and  described,  and  com- 

A  A   4 
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1816.  prised  in  the  Indenture  of  Release  of  the  28th  of  Ma]r 

1814,  To  hold  the  same  to  Lightolkr,  his  Executony 
p  ^  Administrators  and  Assigns,  absolutely  for  ever. 

in  re 
LiOHTOLLER.        '^^  Petition  then  stated.  That  the  consideration  for 

that  Indenture  was  the  sum  of  2,oog/. — ^That  that  sum 

was  not  paid;    but  that  UghtoUer  gave  his   Drafts^ 

payable  at  different  dates — ^That  on  the  first  of  such 

Drafts  becoming  due  on  the  14th  December  1814,  and 

which  was  giren  for  the  sum  of  509/.  g^.  as  part  of  the 

Purchase  Money,  the  same  was  dishonoured ;  and  that 

the  Petitioner  then  being  alarmed  for  the  safety  of 

his  Money,  and  insisting  on  a  security  for  the  same, 

Lightolkr  agreed,  and  did  deposit  the  Deeds  of  ths 

Premises  in  the  hands  of  the  Petitioner,  as  a  Security 

for  the  whole  of  the  Purchase  Money;  and  directed  him 

to  borrow  money  on  Mortgage  upon  Security  of  th« 

Premises,  to  discharge  his  Debt ;  and  whieh  Deeds,  the 

Petitioner  stated,  had  ever  since  been,  and  were  then,  in 

his  Possession.    The  remainder  of  the  Bills  became  due, 

and  were  dishonoured,  and  returned  to  the  Petitioner 

for  non-payment. 

The  Petition  then  stated.  That  besides  the  simi  of 
2,009/.  ^^^  *o  ^^^  Petitioner,  a  sum  of  670/.  or  there- 
abouts, was  due  to  the  Creditors  from  the  late  Firm  of 
Peake  and  Lightoller,  which  was  to  have  been  paid, 
according  to  the  Contract  at  the  Dissolution,  by 
Lightoller,  the  Bankrupt,  alone. 

The  Petition  further  stated,flTiat  on  the  20th  December 
1814,  after  the  Deeds  had  been  deposited  by  lAghtoller, 
and  while  they  were  in  the  hands  of  the  Petitioner,  the 
Bankrupt  entered  into  and  signed  a  Memorandum,  as 
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ibllows :— *'  Memorandum  of  an  Agreement,  made  the  ^^^ 

aoth  day  of  December  1814,  between  Thomas  LightoUer 

and  Samuel  Pedke:  It  is  agreed,  that  on  Sale  or  Mort-        p»ak« 

gage  of  the  Print  Works  of  the  Parties,  occupied  by  ,*,|  ^^ 

them  in  their  late  Co-partnership  Concerns,  the  Sum  of   Lightollbiu 

d,oog  /.  owing  to  Samuel  Peake  by  said  Thomas  LightoUer^ 

shall  be  paid  and  discharged." 

The  Petition  then  stated,  that  in  May  1815  LightoUer 
stopped  payment,  and  in  June  following  became  a 
Bankrupt. 

The  Facts  stated  by  the  Petition  were  verified  by  the 
Affidavit  of  Peake. 

The  Assignees  of  the  Bankrupt  LightoUer  opposed 
the  Petition ;  and  various  Affidavits  were  made  on  the 
one  side,  and  on  the  other. 

The  Affidavits  by  LightoUer,  and  other  persons,  in 
cSect  were,  that  upon  examining  the  state  of  the 
Account  in  the  months  of  September  and' October  1814, 
the  Estate  of  the  Partnership  was  at  that  time  insolvent 
to  a  very  considerable  amount :  That  if  the  whole  af- 
fairs had  then  been  wound  up,  and  examined  into,  it 
would  have  appeared,  and  did  then  appear,  by  examining 
their  Books,  that  the  Debts  and  Receipts  at  that  period, 
and  allowing  even  the  value  of  these  Premises  to  be 
part  of  the  Partnership  Property  applicable  to  the  pay- 
ment of  the  joint  Debts,  there  still  would  be  a  great 
deficiency  of  Debt  exceediitg  Credit,  to  the  amount  of 
about  Seven  or  Eight  Thousand  Pounds,  according  to 
cme  valuation  of  the  Property ;  and  certainly  of  several 
Thousand  Pounds ;  and  that,  if  the  Partnership  Accounts 
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18l«.  had  been  then  settled,  there  would  have  been  found  fcr 

-_        ^       be  between  Three  or  Four  Thousand  Pounds,  or  between 

PsAKB*         ^^^  ^^  ^^^^  Thousand  Pounds  of  surplus  Debt,  which 

i^  re  Peake  was  jointly  liable  to  pay,  if  the  Afiairs  had  been 

Li^HXOUSii.    then  wound  up,  and  all  the  Debts  paid,  egad  all  the 

Effects  appUed  to  the  payment  of  the  joint  Debts. 

With  respect  to  the  Deposit  of  the  Title  Deeds,  the 
A£Sidavits  applied  to  show,  that  they  were  improperly 
obtained  by  Peake,  out  of  the  hands  of  Cromshuw,  a 
person  who  was  the  Clerk,  and  had  the  care  of  them, 
and  who  was  instructed  to  retain  them  only  for  the 
purpose  of  their  being  delivered  to  a  person  who  was  to 
raise  Money  on  them ;  it  being  alleged,  that  Peake,  in 
the  absence,  and  behind  the  back,  of  Lightoller,  pos- 
sessed himself  not  of  all,  but  of  two  of  the  Title  Deeds, 
without  the  authority  of  Lightoller;  and  that  with 
respect  to  the  subsequent  Agreement  of  Ughtoller,  he 
made  it  on  account  of  being  pressed  for  the  payment  of 
his  Debt,  and  as  a  conditional  Agreement,  upon  the 
express  Promise,  that  the  Deeds  should  l)e  deUvered  up 
for  the  purpose  of  raising  Money  to  answer  the  neceft-* 
sities  of  Lightoller,  which  never  were  complied  ¥nith, 
the  Deeds  being  afterwards  demanded,  and  not  de- 
livered up. 

I 

Peake,  in  one  of  his  Affidavits,  denied  the  feet  of  the 
Insolvency  of  the  Partnership  at  the  time  of  the  Dis- 
solution; and  insisted  that  there  was  enough  of  joint 
Property  to  pay  the  Debts,  as  he  represents  he  under^ 
stood  them. 

With  respect  to  the  Deposit  of  the  Title  Deeds,  he 
swore  positively,  that  they  were  fairly  deposited  with 
him;  that  it  was  by  the  authority  of  Lightoller  he 
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^ibtained  them ;  and,  that  though  there  was  an  intention  1816. 

to  raise  Money,  if  it  could  have  been  raised,  by  means 

of  them,  yet  that  LightoUer  had  expressly,  in  the  pre-        p»  kb. 

sence  of  Witnesses,  acknowledged  that  he  had  deposited  ^  ^ 

those  Title  Deeds  as  a  Security  for  the  Debt ;  and  d^ed   LxoHTOLLzm 

that  there  was  any  express  Promise  to  deliver  them  up. 

He  stated  further,  that  he  was  always  ready  to  co-operate 

in  any  means  to  raise  Money  upon  them,  but  not  in  the 

wny  represented  by  Ughtoller. 

Sir  Samuel  Romilly,  and  Mr.  Heald,  for  Petition : — ' 
The  claim  of  this  Petitioner  is  clearly  sustainable  on 
three  grounds; — ist.  As  a  Vendor  who  has  not  been 
paid  his  Purchase  Money;  2dly,  As  an  Equitable 
Mortgagee,  by  Delivery  of  Title  Deeds  to  him;  and 
Sdly,  Upon  a  written  Agreement  that  the  Estate  should 
be  a  Security  for  the  Debt. 

Mr.  Leach,  Mr.  Bell,  and  Mr.  Montagu,  contra : — 
The  Agreement  made  with  Peake  for  the  Purchase 
of  the  Estate  on  the  Dissolution  of  the  Partnership  was 
invalid,  and  fraudulent,  because  the  Partnership  was 
at  that  time  insolvent,  and  known  by  Peahe  to  be  so ; 
and  if  the  Accounts  had  been  then  wound  up,  it  would 
have  appeared  that  Peake,  instead  of  receiving  any 
thing,  ought  to  have  paid  the  sum  of  3,000/.  as  his 
Share  of  Loss  in  the  Partnership  Concern.  It  was  only 
by  means  of  contracting  new  Debts  in  his  separate 
concern,  that  LightoUer  was  enabled,  after  the  Dissolu- 
tion of  the  Partnership,  to  pay  the  Partnership  Debts ; 
and  it  was  these  disadvantageous  Sales  that  occasioned 
his  Bankruptcy. 

The  doctrine  in  Anderson  v.  Maltbj/  (a)  applies,  which 
(fl)  4  Bro.  C.  C.  423,  &  S.  C.  s  Ves.  jun.  1144. 
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Case  was  lately  sancti(med  by  the  Lord  Chancer,  oa 
^ '  a  Petition  by  the  Executors  of  the  late  Sir  Ste^ten 

PkI^V       LuMngtm. 


til  re 

LioHToLLEiu       Devaynei 


As  to  delivering  the  Title  Deeds  as  a  Security,  th^^ 
fact  was,  that  they  were  only  given  to  Peake  to  enabS^^ 
him  to  raise  Money  on  Mortgage  for  Lighiolkr, 
were  not  therefore  given  by  way  of  Deposit. 

The  Agreement  in  Writing  is  not  binding.     Pi 
having  obtained  the  Deeds  from  LightoUer  on  one  pc 
tence,  and  holding  them  on  another,  and 


wishing  to  raise  Money  on  the  Estate,  he  did  t  i  iliiii  ^       tji 
sign  the  Agreement,  in  order  to  obtain  the  Deeds,  l^  "mxt 

under  such  circumstances  the  Agreement  cannot  '^Kse 

binding. 

Sir  Samuel  Romilly,  in  Reply : — 

It  has  been  stated,   that  further  Inquiries  of  '^r^r. 
Peake  before  the  Commissioners  would  be  proper,  It^'^t 
the  fact  is,  though  it  has  not  been  before  mentioi*"^^^' 
that  Peake  has  already  been  examined,  at  great  leng*^* 
before   the   Commissioners,   and    in   the    presence        ^^ 
Counsel,  who  discovered  no  fraud  in  the  transaction^' 
a  further  Examination  therefore  is  unnecessary.     If   t»-^ 
Examination  would  have  shown  any  circumstances 
Fraud,  they  would,  after  giving  notice,  have  prodiE^^" 
it.      No    Fraud   appears   from    Lightoller^s    Affida"^'-*' 
Anderson  v.   Mahby  was  a  Case  of  Fraud,  and    tt^^ 
Judgment  proceeded   solely  upon  that.     In  the  Ca-^^ 
mentioned  of  Sir  Stephen  Lushington,  arising  out  ^^ 
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Soldero^s  Bankruptcy,  the  Lord  Chancellor  is  said  to  ISIO. 

hare  approved  of  the  Case  of  Anderson  v.  MaUby ;  but,        ^ 
if  I  do  not  greatly  misrecollect  that  Case,  in  which  I         p*  ke 
was  Counsel,  nothing  was  decided ;  the  Chancellor  think-  ^  ^^ 

ing  it  was  a  Case  more  proper  for  a  Bill,  than  a  Petition ;    Liohtollsr., 
and   that  nothing  was  said  there  confirming  Anderson 
▼•  MaHby.    In  a  Case  respecting  Mr.  BircK%  House  in 
Bond-street,  not  reported.  Lord  Eldon  expressed  great 
dcmbt  upon  the  Case  of  Anderson  v.  Maliby.    The  In- 
solvency of  the   Partnership  is  not  proved — ^there  is 
contradictory  Evidence ;  but  if  it  was  insolvent,  Peahe 
<Iid  not  know  it — and  even  if  he  knew  it,  he  might 
"ivithdraw  from  the  Partnership ;  he  could  not  get  rid 
of  his  responsibility  to  the   Creditors;  but  he  might 
^thdraw,  unless  in  doing  so  he  designed  a  Fraud,  as  in 
JLnderson  v.  Maltby.    But  here  was  no  contrivance; 
lAghtoller  states  no  case  of  Fraud,  nor  expectation  of 
'Bankruptcy,  when  Peake  quitted  the  concern.    There 
is  no  necessity  for  a  Bill  in  this  Case,  in  preference  to 
^  Petition.    When  a  Petition  is  before  the  Chancellor, 
lie  sometimes  directs  a  Bill,  because  his  Judgment  may 
^en  be  reviewed,  which  cannot  be  when  he  decides  upon 
«  Petition ;  but  Your  Honof^s  decision  on  Petition  is  liable 
"to  an  Appeal,  and  therefore  there  is  no  reason  for  a  Bill. 

The  Vice-Chancellor  : — 
[After  stating  the  facts  of  the  Case.] 

The  ground  of  this  Petition  is,  ist.  That  Peake  has 
a  lien  on  the  Premises,  as  being  the  Vendor  of  them, 
and  not  paid  the  Purchase  Money,  and  has,  in  that  re- 
spect, a  preference  to  be  paid  the  Purchase  Money, 
l)efore  all  the  other  Creditors;  2dly.  That  he  is  an 
Equitable  Mortgagee  by  the  Deposit  of  Deeds;  and 
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Ex  parte 

Fbakz, 

tJi  re 

LlOHTOLlER. 
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gdly.  That  there  was  an  express  Agreement  in  Writing 
by  the  Bankrupt,  in  December  1814,  by  which  he 
i^^reed  that  the  Premises  should  be  sold,  and  the  ft,oog/. 
paid. 

.  Affidavits  have  been  filed  on  the  part  of  Peake,  and  on 
behalf  of  the  Assignees  of  Ughtolkr'y  and  if  it  were 
necessary  to  decide  between  the  different  statements, 
I  should  have  thought  it  proper  to  have  adopted  some 
•course  for  that  purpose;  but,  I  thinly  sufficient  facts 
are  admitted,  to  enable  me  to  decide  on  the  Question 
of  Lien,  without  putting  the  Parties  to  any  further 
expense. 

• 

It  is  not  disputed  that  Peake  was  in  September  1814 
the  Owner  in  Fee  of  one  Moiety  of  the  Estate  in 
question,  lAghtoller  being  the  Owner  of  the  other 
Moiety — ^That  they  at  that  period  agreed  to  dissolve  the 
Co-partnership-— And  I  will  take  it  (though  that  fact  has 
been  disputed),  that  the  two  Partners  were  e%ch  cog- 
nizant at  that  period,  that  the  Effects  of  the  Partnership 
were  greatly  insufficient  to  pay  its  Debts;  and  that 
LdghioUer  chose  separately  to  remain,  conducting  the 
Business,  and  to  buy  out  the  retiring  Partner,  there 
being  no  deception — no  misrepresentation — ^no  conceal- 
ment— ^no  fraud  on  the  part  of  the  retiring  Partner. 
The  first  question  is.  Is  it  not  competent  to  two  Partn«^ 
to  make  such  a  bargain,  however  advantageous  or  disad- 
vantageous it  may  be  to  either  party  ?  May  not  one  Co- 
partner dissolve  publicly  his  Partnership  with  the  other, 
he  knowing  the  then  state  of  it,  but  having  a  better 
opinion  of  it,  or  choosing,  for  his  own  advantage,  to  give 
a  Sum  of  Money  if  the  other  will  convey  his  Interest  to 
him  ?   They  certainly  might  make  such  an  Agreement, 
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BO  ftaud  being  practised,  or  intended.    Suppose  the  18^1 6. 

Case  of  a  Trade  attended  with  great  risk,  one  Partner 
despairing,  the  other  confident,  and  wiUing  to  buy  the         p  '^ ' 
diare  of  his  Partner,  and  agreeing  to  give  him  2,000/.  ^  ^^ 

for  it;    on  what  possible  ground  could  that  contract    Lightollxr. 
be  invalidated  ?  The  fact  of  the  Contract  is  agreed,  and 
Peake  and   UghtoUer  both  concur,  that  on  the  10th 
and  nth  of  Octobet  1814,  a  Deed  ^9^s  executed  by 
^e   Parties,  by  which   Peake  conveyed  to  LightoUer 
wU  his  Moiety  of  the  Estate  in  question  for  2,0092. 
JLightoller  does  not  say  any  advantage  was  taken  of 
liiin   in  this  transaction,  but  only  says,  that  he  was 
induced  to  enter  into  the  Contract  under  an  expectation 
^diat  time  would  have  been  given  by  Peake  ^adually  to 
^gnty  the'  Money.    Drafts  were  given  for  the  Purchase 
3M[oney,  which  were  not  paid ;  nor  has  any  of  the  Money 
paid. 


In  the  next  place,  it  is  not  disputed,  that  immediately 
^lefter  the  Dissolution  of  the  Partnership,  Lightoller  se- 
2)arately  and  ostensibly  carried  on  the  concern,  Peake 
^^aever  interfering,  and  held  himself  out  as  the  sole 
^)wner  of  the  Property,  obtaining  Credit  with  his  dif- 
'Serent  Creditors  upon  the  Credit  of  the  Property  belong- 
to  him,  separately,  and  as  his  own  Estate. 


It  next  appears,  that  the  Assignees  of  Lightoller^s 
parate  Estate,  he  being  alone  a  Bankrupt,  and  Peake 
solvent,  claim  this  Property,  which  was  before  joint 
Property,  responsible  to  the  Joint  Creditors,  as  the 
separate  Property  of  Lightoller,  applicable^in  discharge 
^  his  separate  Debts*  None  of  the  quondam  joint 
Oieditora  appear,  at  present,  at  least,  to  oppose  this,  but 
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1816.  the  opposition  given  to  it»  is  on  the  part  of  the  separate 

Creditors  of  LightoUer, 
Ex  parte 

^       '  The  first  question  is.  Whether,  upon  these  admitted 

LiGHTOLLER.    ^^c^*  there  is,  as  between  Vendor  and  Vendee,  any 

thing  to  prevent  the  Vendor  claiming  a  Lien  upon 
the  Estate  ?  A  great  variety  of  Cases,  from  Chapman 
V.  Tanner  (6),  and  Nairn  v.  Prgwse  (c),  to  Mackrtth 
▼.  Symonds  (d),  establish  it  as  a  clear  Equity,  that  a 
Vendor  has  in  all  cases  a  Lien  upon  the  Estate  sdd  for 
his  Purchase  Money,  unless  there  has  been  a  special 
Agreement  extinguishing  that  Equity.  The  taking  the 
Drafts,  v^hich  were  subsequently  dishonoured,  does 
not  affect  the  Lien ;  that  clearly  appears  from  Hugha 
V.  Kearney  {e),  and  Gibbons  v.  Baddall  (f),  which 
show,  that  taking  a  Draft  or  a  Note  for  the  Purchase 
Money  does  not,  per  se,  deprive  the  Vendor  of  his  i%ht 
of  Lien.  It  is  equally  clear  this  right  of  Lien  applies 
also,  where  the  Vendee  becomes  a  Bankrupt,  against 
his  Assignees  (g),  they  being  in  no  better  condition  than 
the  Bankrupt. 

The  ground  on  which  the  Assignees  have  endea- 
voured to  defeat  the  Contract,  is,  upon  an  idea  that 
they  have  a  right  to  go  back  to  the  transaction  in 
October  1814,  and  that  finding  the  Partnership  involved 

(b)  1  Vern.  267.  (g)   See  Grant  r.  Miller 

(c)  6  Ves.  75a.  2  Ves.  and  Bea,  309 ;  Bowles 
(rf)  15  Ves.  337.  S.C.  MS.  '^'  ^°^«"»  Cooke's  Bankrupt 
(0  1  Sch.  upd  Lefr.  136;  ^^^!    ^39,   edit.  6;    CoweU 

and8eeGrantt,.Mille8,2Ves.     ^Simpson,    ,6   Ves.    278; 

and  Bea.  306.  ^J^^P"*^  ^-  T"™^y>  '  ^^- 

207 ;  but  see  what  is  said  of 

(/)  2  Eq.  Cas.  Abr.  6S2.         that  Case  in  Amb.  726. 
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at  that  period,  and  the  afiairs  not  then  wound  up,  they  I8I6. 

have  a  right  to  take  the  Account  against  Peake,  and  to 
make  him  responsible  for  part  of  the  Joint  Debts  after-        p   '^^^ 
wards  paid  by  lAghtoUer,  those  Debts  being  so  paid  by  ,•„  ^ ' 

the  Sale  of  Goods,  furnished  to  Ldghtoller  by  the  new    Liqutoller. 
Creditors;  those  Creditors  having,  it  is  contended,  with 
respect  to  such  joint  Property,  an  Equity,  which  the 
Bankrupt  himself  had  not.    I  admit,  that  if  two  Co- 
partners enter  into  a  Contract  for  the  purpose  of  de^ 
firauding  their  Joint  Creditors,  the  one    agreeing    to 
permit  the  other  to  withdraw  Money  out  of  the  reach 
of  the  Joint  Creditors,  such  a  Contract  is  fraudulent, 
and  invalid.    That  I  take  to  be  the  principle  upon  which 
Anderson  v.  Maltby  {h)  was  decided.     It  has  been  said, 
that  Case  has  been  shaken  by  the  Lord  Chancellor; 
hovrever  that  may  be,  and  whatever  may  be  its  autho- 
'  rity,  it  does  not  appear  to  me  to  affect  the  present  Case. 
In  that  Case  there  was  strong  ground  to  believe  a  fraud 
was  intended ;  and  it  does  not  warrant  me  in  declaring, 
generally,  that  the  mere  circumstance  of  the  Partner- 
ahip  being  at  that  time  in  such  a  state,  that  their  joint 
£fl^t8  were  not  sufficient  to  pay  their  joint  Debts» 
^11,  per  56,  be  sufficient  to  invalidate  a  Dissolution  of 
Tartnership,  made  fairly  between  the  Partners  them* 
«dves.     No  Fraud  was  intended  by  LigfUoller — he  paid 
the  Joint  Creditors— there  was,  therefore,  no  contrivance 
with  Penke  to  put  the  joint  Effects  into  a  state  to 
lienefit  Peake.    Anderson  v.  MaUby,  therefore,  does  not 

apply. 

• 

Since  Anderson  v.  Maltby  there  is  a  long  striiig  of 
Cases; — ex  parte  Ruffin  (1);  ex  parte  Taylor  (Jc);  ex 

(A)  4  Bro.  C.  C.  423.  S.  C.  (i)6Ve8.  191. 

s  Ves.  jun.  244.  {k)  14  Ves.  449. 
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1 8 1  a.  farie  Fell  {l) ;  ex  parte  WilUams  (m) ;  ex  parte  Slow  <«), 

and  ex  parte  Rawlandsan  (^) ;  in  wbich  it  is  e8taUi8h6cl> 

PbTsk.        '^^  JoinU  Creditorg  have  no  Eqmty  as  against  the 

^  ^  Joint  Effects,  but  what  they  claim  through  tihe  medium 

XjoBTDLtJEa.    of  the  Partners  themselves — that  a  Joint  Creditor,  if  he 

does  not  take  the  remedy  that  the  Law  givi»  him  by 
Action,    and  by  proceeding  to  seize   upon   the  joint 
Effects,  has  no  Lien  upon  them ;  his  Equity  to  ha^e  the 
joint  Effects  applied  to  the  joint  Debts,  is  through  the 
medium  of  the  Partner,  and  for  die  sake  of  the  Partner, 
eTDcept  in  those  cases  where  a  Baidiruptcy  or  a  Death 
takes  place,  in  which  case  the  Equity  operates  through 
the  medium  of  the  deceased  Partner,  or  the  Partner. 
who  has  become  a  Bankrupt — Then  you  arrange  for  the 
payment  of  the  Debts  by  the  joint  Effects,  and  they 
become  divisible  in  tbat  way ;  but  if  joint  Gteditoni  do 
not  interpose,  the  two  Partners,  if  they  make  a  fiur 
Cbntmct  inter  se ;  if  they  do  actually  dissolve  the  Part- 
nership ;  if  they  fully  efieet  a  Dissolution,  with  a  Can- 
tract  for  Division  of  tiie  Property ;  if  they  make  an 
actual  Assignment  by  Deed ;  if  possession  is  deUvered 
upon  that,  and  enjoyment  makes  it  perfect ;  if  all  these 
circumstances  take  place,  and  there  is  nothing  of  finrad 
impeaching  the  transaction,  then,  of  consequence,  afi  is 
determined  in  all  those  Cases,  the  joint  Property  be- 
comes separate  Property,  by  virtue  of  that  Contract, 
and  the  joint  Property  is  throughout  to  be  treated  as 
separate  Property,  and  the  joint  Creditors  caimot  fellaw 
it  afterwards,  but  it  becomes  the  separate  Estate  of  ihe 
*     Partner  remaining,  and  the  retiring  Partner  has  lost  all 
his  benefit  from  it,  and  the  joint  Creditors,  idthongh 

• 

(/)  10  Ves.  347.  (i»)  11  Ves.  3. 

.      (n)  July  1782.  Cooke  Benk.  Law,  539.      (0)  i  Roie»4i6^ 
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tbet  may  undoabtedly  proceed  against  the  two  Partnen«         \S16. 
<lbr  dwir  Agreement  to  dissolTe  does  not  deprive  the  . 

joint  Creditors  of  their  right  of  applying  for  payment        Puj^xs 
to  diose  Mio  are  responsible  to  tjiem^)  bat  with  respect  ^^ 

to  the  fiflfoct8>  they  become  fiom  that  moment  the   biORTOLLu. 
aepaiate-  Property  of  the  Party  who  has  bought  them, 
JBst  af  madi  as  if  he  had  acquired  them  in  Market  Overt 
ef  any  Stranger. 

These  principles  are  all  wrong,  if  this  Contract  is  not 

good.    How  can  the  separate  Creditors  in  Jiine  1815 

^  back  to  the  transaction  in  Octob^  1B14,  and  say,  that 

^e Contract  then  entered  into  was  not  good?    They 

must  claim  and  operate  their  Equity  thn^h  IdghioUer 

-to  invalidate  it,  and  I  have  shown  he  had  no  Equity  to 

impeach  it.    Upon  what  ground  do  these  Assigness 

-impeach  it?    They  are  the  Assignees  of  the  uparate 

-fislate.    What  right  have  the  Assignees  to  this  aa 

uptuF^ae  Estate  ?    If  tlie  <3ontract  is  good  for  nothing, 

4t  is  jokit  Estate.    All  ^is  Freehdid  Property,  and  all 

-^tiie  Utensils,  and  ever^  thing  else,  ought  to  be  con- 

-«idered  as  joint  Property,  if  this  De^  is  good  for 

^?K>thing.    How  can  that  possibly  be?  They  receive  it, 

4ind  so  did  LightolUr;  he  obtained  credit  upon  it  as 

■s  separate  Property*^t  is  impossible  to  undo  it  after 

interval  from  October  to  the  June  fisl^owing,  when 

h»  wa^  held  out  as  the  sde  Owner;  when  he  acted  as  the 

1^  Owner ;  when  there  was  a  Conveyance  which  put 

Ittm  in  Possession  as  sole  Owner.-^Th^  cannot  be 

made  joint  Effects,  but  they  must  be  the  separate  Property 

of  lAghtoller.    Then    ygu  must  apply  that  principle 

throughout.     How  do  they  become  so?     By  virtue  of 

this  Contract.    Then  is  not  this  Contract  good?    Can 

yon  in  ana  breath  say,  I  take  it  as  separate  Estate,  and 
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^^^^«  yet  say  the  Contract  is  good  for  nothing,  and  I  will  not 


pay  for  the  separate  Estate  I  have  thus  acquired  ?.  But 

Peaks         ^^  ^^^^  ^^  willing  to  say.  We  abandon  it,  and  takcj  it 

in  re  ^  joint  Property,  they  cannot  do  that,  it  has  became 

LioHToLLBn^   separate  Property ;  and  if  it  has  once  become  separate 

Property  it  must  be  treated  so  throughout..  Then  if  it 
has  become  separate  Property,  what  is  the  simple  re-; 
suit  ?  Why,  that  you  must  pay  for  it  according  to  the 
ordinary  case :  You  have  bought  an  Estate,  and  haw 
not  paid  for  it — it  has  become  yours  ;  it  is  yours  allso- 
lutely— it  is  to  go  as  your  separate  Property,  but  subject 
to  the  Equity  always  attaching  upon  Pro[terty:boughty 
to  answer  for  the  Purchase  Money  if  it  has  not  been 
paid.  In  that  view  of  it,  it  appears  to  me  a  very  simple 
Case,  and  that  supposing  the  circumstances  of  tbe  state 
of  the  Account  at  the  time,  and  the  manner  in  which  it 
was  bought,  and  the  dissolution  to  be  as  stated,  those 
iacts  make  no  difference,  provided  there  be  no  circum- 
stances of  fraud,  which  are  put  out  of  question  in 
this  Case.  The  separate  Creditors  of  JJghtoller  are 
bound  to  consider  this  (as  they  do  consider  it)  as  se- 
parate Property,  and  their  Debts  have  been  contracted 
upon  the  footing  and  faith  of  this  being  separate  Pro- 
perty :  to.  that  extent  they  have  a  cle^r  right  to  hotd  it 
as  separate  Property  against  the  joint  Creditors ;  but, 
upon  the  same  principle  that  I  secure  to  them  all  .this 
Property  as  becoming  the  separate  Property  ofUghtoller 
from'  the  moment  of  this  Contract,  of  necessity  they 
mu^t  pay  for  the  Estate,  upon  the  principle  thjEit  the 
Estate  must  pay  for  the  Contract  by  virtue  of  which  it 
has  become  separate  Property. 

With  respect  to  the  Equity  endeavoured  to  be  set  up 
by  the  separate  Creditors,  becaUse  they  have  become  so 
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by  the  Sale  of  goods  to  Lightolkr,  and  the  Money  ^t^^ 

ariging  from  them  has  been  applied  to  pay  off  antecedent 

joint  Debts,  that  was  an  Equity  which  never  ¥ras  heard        p  a  » 

of.    In  such  a  case  you  cannot  go.  back  and  inquite  ,-^  ^^ 

what  was  the  Money  for  which  the  separate  Debts    Liohtollsb*. 

were^  contracted,  and  so  follow  it  as  to  undo  the  ante- 

qedent  transactions*    If,  according  to  all  the  Cases, 

the  joint  Creditors  have  no  Equity  but  through  the 

medium  of  the  Partners,  much  less  can  the  separate 

Creditors  of  Lightoller  take  advantage  of  an  Equity  of 

the  joint  Creditors  of  Lightoller  and  the  antecedent 

Partner,  and  say,  that  they  are  to  have  that  sort  of 

DBquity  which  even  the  joint  Creditors  themselves  could 

"Xiot  have;  that  seems  to  me  to  be  going  one  step  farther 

^tiian  any  of  the  Cases. 

Viewing  it  in  this  way,  it  does  not  seem  to  me  that 
^my  of  the  controverted  facts  in  this  Case  are  at  all 
material  to  its  determination ;  but  it  becomes  a  simple 
<ase  of  Vendor  and  Vendee,  with  the  additional  circum- 
stance of  the  Vendor  being  in  Possession  of  the  Title 
Deeds,  and  of  an  Agreement  that  the  Lien  upon  it 
should  be  satisfied.    I  think,  by  an  Affidavit  it  appears 
'that  the  Estate  has  been  sold,  and  it  is  stated  to  have 
l)een  sold  with  his  concurrence,  on  a  promise  that  it 
should  be  made  responsible  to  the  lien,  if  it  turned  out 
to  be  a  good  Lien.    It  appears  to  me,  that  under  the 
rircumstances  stated,    there    is  no  re^nable  -  doubt    . 
that  the  Vendor  of  this  Estate  has  a  Claim  to  the 
extent  of  2,009/.,  to  be  paid  out  of  the  proceeds  of 
the  Estate. 

With  respect  to  the  other  part  of  the  Case,  that  which 
relates  to  the  application  of  the  Purchase  Money  to 
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pay  off  the  joint  Debts,  to  the  amoant  of  six  hundred 
atid  odd  pounds  that  remain  due,  I  see  no  ground  for 
it,  because  that  is  perfectly  inconsistent  with  the  whole, 
principle  of  the  Cases,  for  that  is  attempting  on  the 
part  of  the  Petitioner  to  consider  some  Lien  that  the 
Creditors  have,  or  he  has,  to  apply  the  joint  Property  to 
the^  payment  of  the  joint,  in  preference  to  the  payment 
of  the  separate.  Debts-— that  is  directly  impeaching  the 
ground  upon  which  he  stands  <m  the  other  part  of  the 
Petition,  that  it  became,  by  virtue  of  the  Dissdution, 
the  separate  Property  of  JJghtoller.  He  cannot  set  up 
the  Equity  of  it  as  a  joint  Property ;  he  must  take  the 
whde  of  it  together,  and  say,  it  has  become  separate 
Property,  and  is  applicable  to  the  separate  Creditors. 
That  part  of  the  Prayer  therefore  he  cannot  succeed  in, 
but  the  rest  I  think  he  is  entitled  to. 


5th,a9thMarch.    BERESFORD  and  another,  v.  HOBSON  and  othws. 

OnaBiUJiled  XhIS  was  a  Bill  filed  by  the  Assignees  of  Rokeri 

f  B    JhT^/^r  ^^y^'  ^  Bankrupt,  against  Hobam,  a  Trustee,  under 

leL^M^eitl  *®  ^^  ^f  ^^'y  ^^*<»/5  ^nd  also  against  the  caid 

wMch  the  Bank-  Hobson  and  Reddish,  Trustees  and  Executors  under 

rupt  was  entitled  the  Will  of  jlgTie^  Wagstaffi  and  against  the  said  JEto- 

in  right  of  his      bcri  Kenyan,  the  Bankrupt,  who  was  stated  in  the 

Wife,  the  usual 

Reference  was  made,  to  consider  Proposals  for  a  Settlement  on  the  Wife 

and  Children*     The  Master  having  approved  a  Settlement  of  the  whole 

Property  on  his  Wife  and  Children,  Exceptions  were  taken  to  his  ttc* 

port,  and  allowed,  md  he  was  directed  to  review  his  Report. 
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Kft  to  be  out  of  the  jurisdiction  of  the  Court,  and  >M6i. 

Agmi  hig  Wift,  praying  payment  oi  the  Legacies  left 
to  Agne$  'Kenyan,  [the  Wife  of  the  Bankrupt}  by  the  >^ 

WSIb  ctMofy  and  iignes  Wagtiajf.    By  the  Decree,  on  ^^ 

the  Qearing  of  the  Cause,  15th  June  1812,  a  Reference  Hobsok  and 
was  diiected  to  the  Master,  to  mqmre,  ^  Whether  others* 
way  Settlement  or  Provision  was  made  on  the  Marriage 
of  the  Defendants,  Robert  Kenifen,  and  Agnes  his  Wife,, 
oih  or  fev  the  said  Agnes,  and  the  Issue  of  the  Marriage,. 
of  the  Property  to  which  she  was  entitled  under  the 
Will  of  the  Testatrix  Agnes  Wagsiuff;  and  whether  such 
Settlement  or  Provisioii,  if  any,  was  a  proper  Settle- 
ment or  Pkt>¥ision.  And  in  case  the  said  Master 
should  not  find  that  any  sudi  Settlement  or  Provisioi^ 
was  made,  or,  if  any,  that  the  same  was  not  proper,  it 
was  ordered,  that  the  Master  do  approve  of  a  Settle- 
ment on  the  said  Agmes,  and  the  Issue  of  the  Marriage. 
And^in  either  case,  the  said  Master  was  to  state  the 
same,  with  his  Opinion  thereon,  to  the  Court.^ 

The  Master,  by  his  Report,  stated,  ^'That  on  or 
dbout  the  30th  April  1807,  a  Commission  of  Bankrupt, 
under  the  Gieat  Seai  of  Great  Britaim,  was  awarded 
and  issued  agahdst  the  said  Robert  Kenyan ;  that  he  was 
tkeseupon  found  and  declared  a  Baid^ruptf  but  that  he 
nefper  surrendered  himself  to  be  examined  und^r  the 
said  Commission;  and  the  Plaintiflb,  together  vnth 
Geerge  Peek,  deceased,  were  chosen  Assignees  of  hia 
Estate  and  Effects* — ^That  Ae  said  Jioiert  Kenyan  re- 
omeA  with  the  said  Agnes  his  Wife,  the  sum  of  9,450/. 
af  her  fortune,  no  part  of  winch,  nor  any  Property  of 
die  said  Rohert  Kenyan,  was  ever  settled  on  the  said 
Agnes  his  Wife,  or  their  Children: — That  the  said^ 
Agnes  Kenyan  has  Children  by  the  said  Robert  KenyWy 
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all  of  whom  are  now  living :  And  that. she  has  for  matiy 
years  past  resided,  and  now  resides,  in  a  small  House, 
at  Manchester,  in  the  County  of  LancaUer,  with  seroal 
of  her  Children,  whom  e|he  maintains : — ^That  the  said 
Robert  Kemfon  has,  for  several  years,  resided^  and  now 
resides,  out  of  the  jurisdiction  of  this  Courts  and  doea 
not  contribute  any  thing  whatever  to  the  support  of 
the  said  Agnes  Kemfon,OT  their  said  Childrooi : — That  the 
said  Agnes  Kenyan  has  not  any  Propeity  f(ur  the  8ap> 
port  of  herself  and  her  Children>  except  her  life  Inte- 
rest in  a  small  real* Estate,  which  was  devised  to  the 
said  Agnes  Kenyan,  by  her  Father,  which  real  Estate 
was,  prior  to  the  Marriage  of  the  said  Agnes  with  the^ 
said  Robert  Kenyon,  settled  upon  the  said  Agnes,  fer: 
Life,  for  her  separate  use,  and  not  to  be  subject  to  the 
Debts  of   her  Husband;  with  Remainder,  to  all.  the 
Children  of  the  Marriage : — ^That  the  whole  of  the  Share 
which  the  said  Agnes  Kenyon  is  entitled  to,  under  the 
Will  of  her'  Aunt  Agnes  Wagstaffe,  in  her  Estates  which 
have  been  sold,  amounts  only  to  the  sum  of  776/.  igs. 
*]\d. ;  and  that  the  whole  of  the  Share  of  the  said  Agmes 
Kenyon  of  the  Estates  of  the  said  Agnes   Wagstaffe 
which  remain  unsold,  will  amount  only  to  the  sum  of. 
100/.   or  thereabouts,  out   of   which  sums   the  said. 
Agnes  Kemfon*s  Share  of  the  Costs  of  the  Suit  will  be. 
to  be  paid.    The  said  Edward  Hobsan  and  John  Red". 
dish  therefore  propose,  that  the  whole  of  the  Property - 
to  which  the  said  Agnes  Kenyon  is  entitled,  under  the 
Will  of  the  said  Agnes  Wagstaffe,  shall  be  conve^d  to 
and  vested  in  Trustees,  upon  Trust,  to   receive  the 
Interest,  Dividends,  Rents,  Produce  and  Profits  there- 
of, and  to  pay  the  same  to  the  said  Agnes  Kenyon,  for 
her  sole  and  separate  use  during  her  Life,  so  that  the 
^ame  shall  not  be  Uable  to  the  Debts,  Control  or  En- 
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gagements  of  the  said  Robert  Keny&n :  And  upon  further  I6i6. 


HoBsOK  and 
others* 


fnatf  upon  the  decease. of  the  said  Agnes  Kenyan,  to  ^  . 

drride  and  pay  the  whole  of  the  said  Property,  which         another 
shall  be  so  ocxiveyed  to  and  vested  in  the  said  Trustees, 
equally  amcmgst  the  said  Six  Children  of  the  said 
Agnes  Kenjfim  by  the  said   Bjobert  Kenyan,  equally, 
share  and  share,  alike;  as  Tenants  in  common,  the 
Shares  of  the  Sons  to  be  payable  to  them  at  their  re- 
spective ages  of  twenty-one  years;  and  the  Shares  of 
the  Daughters  to  be  payable  to  them  at  the  respective 
ages  of  twenty-one  years,  or  days  of  Marriage,  which 
shall .  first   happen,   with   benefit  of  Survivorship    as 
to  t^ie  Shares  of  such  of  the  said  Children  as  shall  die 
under   the   age  of  twenty-one  years  without  having 
been  married.    And  the  Defendants,  Edward  Habson, 
and  John  Reddish,  having  also  laid  a  state  of  facts 
and  proposal  before  me,  suppcMrted  by  two  AflSdavits 
of  the  said  Agnes    Kenyon,  sworn  the  sd  February 
and  the  17th  October  1814,  I  find,  that  previous  to 
the  year  1807,  Robert  Kenyon,  the  person  referred  to 
on  the  Pleadings  in  this  Cause  resided  at  Manchester, 
in    the    County   of    Lancaster,    and    carried   on   the 
trade  or  business  of  a  Muslin-manufacturer,  to  a  consi- 
derable extent:  That  in  the  course  of  his  trade  and 
dealings  he  became  indebted  to  the  Complainant,  and 
to  divers  other  persons,  in  considerable  sums  of  money : 
That  in  or  about  the  year  .  •  • . ,  the  said  Robert  Kenyan, 
secrietly  and  clandestinely  Jeft  this  Kingdom,  without 
providing  for  the  payment  of  his  Debts,  by  which  he 
committed  an  act  of:  Baiikniptcy :  Thsit  Agnes  Kenyon 
his 'Wife,  and  the  rest  of  his.Fainily,  soon  followed  him, 
and  resided  with  him'  for  many  years  in  Ireland,  where 
he  took  up  his.  abode:  That  the  Creditors  being  in- 
.  formed,  ttiat  Hie^.^nidj Agnes 'Kenyan  had,  by  virtue  of 
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the  WiU  of  Agues  Wagttn^i^  of  MmchesUr  ^bxnmi. 
Spinster*  became  entitled  to  a  eonadmUe  Propec^r 
and  knoivkig  that  dbe  had  a  vaUiable  real  Estate,  which, 
pienous  to  ber  Marriage  with  the  said  RoieFt  Kemfom^ 
waa  settled  apoa  heiBelf  sofely,^  and  not  liafale  to  tber 
Debts  or  control  of  her  Husband,  they  the  said  Cie« 
ditorSf  at  a  Meeting  held  by  than  for  tha  pmrpoee  of 
considering  and  detennining  what  was  moat  property 
be  dons  for  their  general  benefit  in  Ae  prosent  alafcs  of 
the  affairs  of  the  said  Robert  Ket^tm,  resolTod,  diat  it 
would  be  most  propor  to  issue  out  a  Commission  of 
BankmptxrjF  against  him,  and  to  proeeeute  the  same^  for 
the  purpose  of  enabling  the  Assignees  to  be  cboeen,  to 
elaim  the  Property  left  by  the  said  Agna  Wmgsti^  le 
the  said  Agnes  Kenyan  as  aforesaid,  and.  to  wUeh  the 
said  Robert  Kew^on  waa  entitled  to  in  her  right;  and  a 
Commission  of  Bankruptcy  was  accordingly  a^ilied  &s 
and  issued,  on  the  Petitk)n  of  the  Comjdainant  JafaiJSBres- 
/ord»  bearing  date  at  Westminster,  the  30th  day  of  ApriU 
in  the  year  of  our  Lord  1807;  and  the  Complainants  toge* 
ther  with  George  Peel,  since  dead„  were  duly  chosen 
AssigMes  oS  the  Estate  and  Efiects  cf  the  said  Robert 
Kensfon^  and  the  usual  Assignment  of  die  Bankrupt's 
Effects  was  duly  made  to  them  by  the  msyot  part  of  the 
Commifisioners,  in  and  by  the  said  Gimmisaion  named 
and  authorized:  That  the  said- liofar<  Ken^m  the 
Bankrupt  ¥ras  summoned  at  his  place  of  reMcnce,  in 
Ireland^  to  surrender  himself  at  the  sereral  Meetii^ 
appointed  for  taking  hia  Examination,  and  submit  hiift- 
sdf  to  be  examined,  but  he  did  not  surrendor  at  any 
of  the  Meetings^  thoa^  the  usual  ProdamajMin  waa 
made  at  the  Meeting  appointed  for  his  last  Examina- 
tion: Thai  the  said  J2oAer^  Kem^  wrote  aeteial 
letters  to  (be  Solicitors  to  the  said  Commismon,  offiesing 
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to  gire  up  to  hit  Creditors  the  Property  lie  was  entitled 
to  in  right  of  his  said  Wife  as  aforesaid,  if  they  wemld 
rdease  him  from  their  respective  Dehts,  and  they  hav- 
ing assented   thereto,  Mrs.  Kemfon  came  over  from 
Ireland  to  Manchester,  for  the  purpose  of  seeing  the 
Money  paid,  and  the  business  completed,  she  being 
very  anxious  for  its  being  terminated  upon  those  terms ; 
and  the.  Defendant  John  Gaskett,  came  over  tratii  his 
place  of  residence  at  Warrington  to  Manchester,  with 
the  Monies  the  sulgect  of  this  present  Suit,  with  the 
intention  of  paying  the  same  to  these  Complainants, 
but  was  prevented  paying  the  same  by  the  interference 
of  the  Def(ffidant  Edward  Hobstm,  who,  it  is  believed, 
is  alone  the  sole  cause  of  the  present  litigation;  and 
but  for  his  intenneddling  the  Money  would  have  been 
paid  over  long  ago :  That  previous  to  the  Marriage  of 
Ihe  said  Robert  Kenyon  with  the  said  Agnes  his  Wife 
a  Settiement  was  made,  by  which  several  Estates,  of 
which  she  was  then  seised  in  fee,  were  limited,  settled, 
and  assured  to  the  separate  use  of  the  said  itgTier 
Kenyon,  free  from  the  -Control,  Debts  or  Engagements 
of  the  said  Robert  Kenyon  her  Husband ;  and  that  she 
has  been  since  the  making  of  the  said  Settiement,  and  is 
now,  in  the  actual  receipt  of  the  Rents  and  Profits  thereof , 
which  said  Estates  consist  of  a  Messuage  and  Land, 
ntuate  at  Bolton  in  the  county  of  Lancaster,  called 

Crow  Nest,  of  the  annual  value  of I.  at  the  least  • 

also  of  a  certain  Messuage  and  Land,  situate  in  the 
township  of  Denton,  in  the  county  of  Chester,  ca&ed 
Weyde,  of  the  yearly  value  of  40/.  at  the  least ;  also  of 
a  certain  Messuage  or  Dwelling  House,  situate  in 
Bri^  Street,  in  Manchester  aforesaid,  let  at  the  annual 
rent  of  to  I.  at  least;  and  lastly,  of  a  certein  other 
Estate,  caBed  WooNey,  situate  in  the  county  of  Chesteri 
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in  which  she,  the  said  Agnes  Kenyan,  is  justly  interested 
with  other  persons,  of  the  annual  value  to  her  of  the 
sum  of  14/.  and  upwards,  and  altogether  of  the  annual 
▼alue  of  200  /•  or  thereabouts;  the  particulam  of  which 
will  more  fully  appear  if  the  said  Agnes  Kemfou  will 
produce  the  said  Settlement,  and  permit  a  fair  valuatioQ 
of  the  said  several  Estates  to  be  taken :  That  at  the 
date  of  the  said  Commission,  and  for  many  years  after- 
wards, the  said  Agnes  Kenyon  resided  with  her  Husband 
in  Ireland,  oiit  of  the  jurisdiction  of  this  honomable 
Court,  who  supported  himself  and  his  family  by  the 
Funds  which  he  took  away  with  him  at  the  time  of  hia 
absconding  finom  his  Creditors,  and  leaving  this  Kingr 
dom:   That  the  said  Agates  Kenyon  had«  for  two  or 
three  years  last  past,  resided  in  a  comfortable  house,  in 
the  neighbourhood    of  Manchester,   but  had  not  six 
children  to  support,  as  all  her  children  are  able  to  sup^ 
port  themselves ;  and  that  nearly  the  whole  of  them  are 
settled  in  trade,  and  get  their  own  living,  and  have  done 
so  for  some  time:  That  the  said  Complainants^  or  either 
of  them,  or  any  person  for  their  use,  have  never  received 
one  farthing  of  effects  under  the  said  Commission;  and 
that  to  pay  the  expenses  thereof,  and  of  this  Suit,  or 
any  Dividend  to  the  Creditors  who  have  sought  reli^ 
under  the  same,  their  sole  reliance  is  on  the  Money 
they  shall  receive  by  virtue  of  the  Decree  herein :  That 
it  is  submitted  to  this  honourable  Court,  that  the  Estates 
settled  upon  the  said  Agnes  Kenyon,  to  her  sole  and  sepa- 
rate use,  and  of  which  she  is  now  in  the  actual  receipt 
of  the  Rents  and  Profits,  are  a  very  ample  and  sufficient 
inaintenance  for  herself  and  such  children  as  she  has  to 
support,  exclusive  of  what  she  may  receive  from  her 
said  Husband    (who  still  continues  to   reside  in  the 
kipgdom  of  Ireland)  or  of  the  Property  the  sub/ect  of 
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lieve,  is  to  the  amount  altogether  of  the  sum  of  870 /.  ^  ^ 

or  thereabouts ;  but  that  the  sum  of  766/.  195.  yd.  only 
18  now  ready  to  be  paid,  for  the  share  of  the  said  Agyies 
Kemfon,    the    residue    not    being  yet  converted  mto 
Money. — I  have  considered  of  the  said  state  of  Facts 
and  Proposal,  and  the  Evidence  in  support  thereof,  and 
am  of  Opinion  that  there  was  no  Settlement  or  Pro- 
vision made  on  the  Marriage  of  the  said  Defendant 
RfObert  Kenytm  and  AgMs  his  Wife,  on  or  for  the  said 
Agnes,  and  the  Issue  of  the  Marriage,  of  the  Property 
to  which  she  is  entitled  under  the  Will  of  the  said 
Testatrix  Agnes  Wagstajfe ;  I  have,  therefore^  (pursuant 
to  the  directions  of  the  said  Decree)  settled  and  ap- 
proved of  a  Draft  of  Indenture  of  Settlement  of  three 
parts,  purporting '  to  be  made  between  the  Defendant 
^Edward  Hobson,  and  John  Gaskett,  surviving  Trustees 
and  Executors;  named  and  appointed  in  and  by  the 
Will  of  the  said  Testatrix  Agnes  Wag^qffe,  and  which 
said  Defendant,  Edward  Hobson,  is  the  surviving  Trus- 
tee and  Executor  named  and  appointed  in  and  by  the 
Will  of  Mary   Wagstaffe,  of  the  first  Part;  the  said 
Defendant,  Agnes  Kenyan,  of  the  second    Part;  and 
James  Beard,  of  Manchester,  Esq.  and  Edward  Dakm, 
of  Warrington,  Timber  Merchant,  of  the  third  Part. 
And  I  have  caused  two  Parts  of  the  said  Indenture  of 
Settlement  to  be  ingrossed  on  eight  skins  of  parchment 
each:    And  in  testimony  of  my  approbation,   I  have 
signed  my  name  to  the  allowance  written  in  the  margin 
of  the  eighth  and  last  skin  of  the  Ingrossment  of  the 
said  Indenture  of  Settlement;   and  of  the  other  part 
thereof;  and  also  my  Initials  in  the  margin  of  every 
other  skin  of  the  Ingrossment  of  the  said  two  parts 
thereof  respectively.    All  which/'  8cc.    . 
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AS&9.  Ta  Uiii  IU|K>rt  the  Plaintiffs  excepted :--- 

''  For  that  the  said  Master  has  in  and  by  his  said 
Report  stated,  that  he  is  of  opinion,  that  diere  wm 
not  any  Settlement  or  Provision  made  on  the  Marriage 
HoBsoir  aa0  <^  the  said  Defendants,  Robert  Kemfcm  and  Agiiet  his 
•Ibera.  Wi£i^  on  (mt  for  the  said  Agnes,  and  the  bene  cf  the 
Marriage,  of  the  Property  to  which  the  said  jdgnet  iras 
i9ntitled»  under  the  Will  of  Agsiei  Wagstaffk,  one  of  the 
Teatatrixes  in  the  Pleadings  of  this  Cause  named;  and 
that  he  had,  pursuant  to  the  directions  of  the  said  De- 
cree, settled  and  approved  of  the  Draft  of  an  Ind^itoie 
lof  Settlement  of  tfaiee  Parts,  pivporting  to  be  made 
betwemi  the  said  Defendant  Edward  Hobson,  and  Janut 
Gaskell,  of  the  first  part;  the  said  Agne$  Kergfon,  of 
the  second  part;  and  James  Beard  and  Ednowrd  DMm, 
o£  the  thinl  part;  and  that  he  had  caused  two  pertsof 
the  said  Indenture  of  Settlement  to  be  ingrossed,  and 
had  approved  of  such  Ii^rossmttits  as  tbeiein  i«en- 
;tioned :  Whei»as  Hit  said  Master  ought  (as  these  Bsc- 
ceptants  are  advised,  and  humbly  insist)  ia  and  by  Us 
said  Report  to  have  ^^tated,  that  the  said  Agnes  Kenyem 
ivas  not  entitled  to  haue  a  Settlement  made  upon  hex  of 
the  whole  of  the  Property  which  she  was  entitled  to 
under  the  Will  of  the  said  Testatrix  Agnes  Waget^eJ" 

Mr.  Hart,    and  Mr.  Parker,   an  support  of   the 

Exceptions  :-^ 

There  is  no  Instance,  where,  on  a  Reference  to  the 

Master  to  consider  4)i  a  proper  Settlement  out  of  the 

Wife's  Property,  die  whole  has  been  given  to  her  against 

the  Assignees  of  her  Husband. 

Sir  S.  Romilfy,  and  Mr*  Agar,  contra  ;-^ 
The  Bankrupt  has  committ^  a  Felwy  by  not  sur- 
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raideriog.  He  has  abtodoaied  fais  Wife^  znik  Vrteu  in 
4ttiotlier  oountry;  and  it  ii  vaiy  dear  tliat  if  he  were 
sohrent  lie  would  not  be  entitled  to  any  part  4if  this  Pve^ 
fperty;  nor  can  his  Assigneea  be  entitled,  if  he  is  not; 
for  they  stand  in  his  eitualion.  If  the  Hasbaxid  coi&r 
mits  a  Felony^  the  Court  would  not  give  him  any  part 
of  die  Wife's  property.  Here,  he  has  eommitted  a 
Fdony;  and  hie  Assignees  are  not  entided  to  any  thing 
more  than  whalt  the  Bankrapt  would  hare  been  entitled 


ISlidu 


*         ^         0 


Heasovaid 


B&nd  T.  SymoMds{b)  was  cited,  as  applying,  in  prin«- 
eipie« 

The  Vi€S-Chancbllor: — 
(After  stating  the  Facts  x)f  the  Case.] 
Hits  Cause  now  comes  befisre  me  on  Exceptions  to 
the  Master^s  Report.  It  is  admitted,  that  by  some  mis- 
lalte  the  Decree  was  wrong  in  not  directing  a  proposal 
ibc  aSettienient,  in  respect  of  what  was  claimed  under 
the  Will  of  Mary  Wagskffe,  as  well  as  in  respect  of 
what  was  olaimed  under  the  Will  of  Agms  Wagtiijfe. 
As  aU  Parties  agree  that  that  shp  in  the  Decvee  shidl  be 
rectified,  it  is  not  necessary  that  the  Cause  diould  be 
iPs-heard,  to  correct  that  error.  If  the  Master  be  rights 
and  the  Settlement  appro^^  by  him  is  proper,  the  ob* 
ject  of  this  Suit  will  be  ivvhoUy  defeated. 

The  Legacies  left  to  Agm$  Kemf4m  were  posterior  te 
her  Marriage.  There  was  a  Settlement  on  her  Mar- 
riage; whidi  I  haire  looked  into;  and  I  find  dM  Matfter 
is  ooirsct  in  observing,  that  it  does  not  affect  Proper^ 


(a)  Jacobson  v.  Williams, 
1  F.  Wms.  382. 


{b)  3  Atk.  20. 
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left  to  the  Wife  sutiBequent  to  her  MaiTiage«  He 
settles  her  real  Estate  to  her  separate  use,  and  takes  to 
himself  the  perscmal  Property  she  then  possessed;  but 
,the  Settlement  is  silent  as  to  any  Acquisition  of  Pro- 
perty by  his  Wife  subsequent  to  the  Marriage. 

;  Taking,  as  I  suppose  I  must,  the  state  of  Facts  to  be 
correct,  it  appears,  from  the  Affidavit  of  Mrs.  Kef^fon, 
that  the  Bankrupt  offered  to  give  up  to  his  Creditors 
the  Property  he  was  entitled  to  in  right  of  his  Wife,  if 
they  would  release  him  from  his  Debts,  and  they  agreed 
to  that  offer;  and  Mrs.  Kenyan  was  anxious  to  give 
effect  to  it,  and  that  such  arrangement  was  prevented 
only  by  Hobson,  the  Trustee,  who  refused  to  concur 
in  it.  It  18  singular  that  a  Bill  was  not  filed  to  cany 
that  Agreement  into  effect,  and  obtain  Mrs.  Xejgfoii's 
consent  in  Court,  instead  of  resorting  to  the  present 
Bill.  When  it  is  considered  that.  Mrs.  Kenyam  is  in 
Possession  of  a  settled  real  Estate  to  the  value  of  200  L 
a  year, — ^that  her  Children  are  able  to  support  them- 
selves, and  nearly  all  of  them  are  settled  in  triads,  and 
get  their  own  living ; — thai  she  has  lived  in  Ireland  for 
several  years  with  her  Husband  and  Children,  upon  the 
Property  of  his  Creditors,  who  have  not  received  a 
sixpence  under  the  Commission; — that  she  and  her 
Husband  agreed  with  the  Creditors  to  give  up  their 
Legacies  on  their  releasing  him  from  their  Debts; — ^it 
seems  an  extraordinary  proposition  that  this  Property  is 
all  to  be  settled  on  the  Wife  and  Children ! 


It  is  said  the  Husband  has  committed  a  Pel<my  by 
not  surrendering,  and  that  the  Wife  is  separated  from 
her  Husband,  and  grounds  of  compassion  are  urged; 
but  the  Felony  was  subsequent  to  the  Commission,  and 
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the  separation  from  the  Husband  was  not  constrained, 
and  was  long  posterior  to  his  Bankruptcy,  when  all  the 
Husband's  rights  had  vested  m  his  Assignees ;  and  as  to 
compassion,  it  must  be  remembered,  that  it  is  due  as 
much  to  the  Creditors  and  their  Families,  as  to  Mrs. 
Kenycn  and  her  Children. 
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Legacies  given  to  a  Wife,  belong  tp  the  Husband  in 
her  rig^t,  provided  he  reduces  them  into  Possession  ;-^if 
he  dies  without  reducing  them  into  Possession,  they 
survive  to  his  Wife ;  but  if  she  dies  before  him,  they 
go  to  him.  If  the  Husband  is  obliged  to  file  a  Bill  for 
the  Legacies,  the  Court  requires  that  a  Settlement  shall 
be  made  on  his  Wife  and  Children,  as  the  price  of  its 
assistance ;  an  Equity,  as  the  Master  of  the  Rolls  ob- 
serves, in  Murray  v.  Lord  Ellibank{c\  which  stands 
**  upon  the  peculiar  doctrine  of  this  Court ;"  and  which, 
whatever  may  be  its  merit,  was  acted  upon  so  early  as 
in  the  time  of  the  Lord  Keeper  Coventri/.  The  same 
Equity  applies  against  the  Assignees  of  the  Husband 
seeking  the  Property  by  Bill  in  this  Court  (d).  A  doubt 
was  once  entertained,  whether  the  Equity  could  be  en- 
forced against  Assignees  of  the  Husband  for  a  valuable 
consideration  (e),  but  it  never  was  doubted  that  the 
Equity  applied  against  the  Assignees  of  a  Bankrupt 
Husband ;  they  standing  in  precisely  the  same  situation 
as  the  Bankrupt  stood. 


(c)  13  Ves.  6. 

(d)  Jacobson  v.  Williams, 
1  P.Wms.  382. 

(e)  See  Worrall  r.  Marlar, 
1  Cox,  158  ;  but  subsequent 
Cases  clearly  establish  that  an 


Assignee  of  the  Husband  for  a 
valuable  consideration  of  all 
the  Wife's  Property,  takes, 
subject  to  the  Equity  of  the 
Wife.  See  Wright  v.  Morley, 
11  Ves.  17.  S,C.MS. 


Co 
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The  question,  therefore,  here,  is  not  whether  the 
Assignees  of  a  Bankrupt  are  subject  to  this  Equity, 
but  to  what  extent  it  is  to  be  carried  as  against  them. 

I  have  looked  into  all  the  Authorities ;  in  no  Case  has 
the  whole  of  the  Property  been  -settled  cm  the  Wife  and 
Children.  In  Sleech  v.  Thoringtcn  (f),  the  Husband 
was  gone  abroad,  lea^ng  his  Wife  unprovided  tear,  *and 
yet  all  the  Oourt  appeared  disposed  to  do,  in  oonfbr- 
mity  with  *a  case  there  mentioned 'by  the  Master  of  tlie 
Rolls,  wvLS,  to  direct  the  payment  of  the  Interest  of  the 
Money  to  her  till  he  returned  and  maintained  her.  In 
Bond  Y.  Simons  (g),  the  Wife  having  brought  the  Hns- 
band  a  considerable  Portion,  of  which  no  Settlement 
was  made,  and  he  aiterwards  filing  a  Bill  for  a  Legacy 
left  to  her,  the  Court  decreed  a  Settlement  should  be 
made,  but  he  obstinately  refusing  to  make  a  Setdement, 
and  dying,  it  was  held  she  was  entitled  to  the  Principal 
and  Dividends. 


In  Ptyor  v.  Hill  (k).  Creditors,  imder  a  general  As- 
signment to  them  by  the  Husband,  for  payment  of  then- 
Debts,  were  held  entitled  to  the  Life  Interest  of  the  Wife, 
on  making  a  Provision  for  her.  In  Burdon  v.  Z>Mrji  (t) 
the  Assignees  filed  a  Bill  in  respect  of  Property  be- 
longing to  the  Bankrupt  in  right  of  his  Wife,  and  the 
Wife  claimed  a  further  Provision,  she  having  be^i 
provided  for  before  by  Settlement ;  the  Master  of  the 
Rolls  said,  '*  It  is  impossible  to  give  her  the  whole ;  for 


(/)  2  Ves.  560. 

{g)  3  Atkins  so ;  and  see 
Mitford  V.  Mitford,  9  Ves.  87. 
Wright ; .  Morley,  1 1  Ves.  ij. 


(A)  4  Bro,  C.C.  139, 
(«)  2  Ves.  jiiu.  607. 
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that  would  be  to  admit  that  a  marriied  woman  is  en- 
titled to  the  whole  of  her  separate  Property  to  her 
separate  use."  He  directed  a  Reference  to  the  Master 
£or  a  Proposal.  In  Oswell  v.  Probert  (k),  where  Assignees 
claimed  the  Estate  of  the  Wife,  in  right  of-her  Hus- 
bandj  proposals  for  a  Settlement  were  in  Uke  manner 
4irected.  In  Worral  v.  Marlar(l),  the  Fund,  on  a 
claim  by  Assignees,  was  equally  divided  between  the 
Assignees*  and  the  Wife  and  Children  of  the  Bankrupt. 
|n  Browne  v.  Clarke  (m),  half  the  Property  was  given 
to  the  Wife.  In  Freeman  v.  Parsley  {n)^  and  Lumb  v. 
Milnes  {o\  the  Assignees  of  a  Bankrupt,  claiming  Pro- 
perty of  the  Wife  in  his  right,  were  directed  to  make  a 
Provisionfor  the  Wife.  In  Like  v.  Beresford{p\  where 
a  Ward  of  the  Court  had  been  run  away  with,  the 
Court  would  not  give  the  Husband  any  part  of  the 
Wife's  Fortune.  It  has  a  discretion,  in  such  cases; 
whether  it  will  give  the  whole,  or  a  part,  to  the  Wife. 


1816.^ 

BBR£SFORDan4 

another^ 

V. 

HoBSOK  and 
others. 


In  Gooie  v.  Davis^  in  1794,  not  reported,  but 
mentioned  in  the  sixth  edition  of  Mr.  Cookers  Bank- 
nipt  Law  (9),  the  Lord  Chancellor  referred  the  Report 
back  to  the  Master,  to  be  attended  by  the  Assignees^ 
the  Master  having  by  his  Report  approved  a  Settlement 
of  the  whole  Fund. 

In  Jacobs  &  Ux.  v-.  Amyatt  and  others,  before  the 
Master  of  the  Rolls,  14th  November  1792,  and  17th 
May  1793,  Pix)perty  was  left  to  the  Wife  of  the  Bank- 


et) 2  Ves.  jun.  680.      • 
(/)  I  P.Wms.  459,  in  note 
by  Mr,  Cox.  S.  C.  x  Cox,  158. 
(m)3Vje8.  166, 


(»)  3^  Ves.  421. 
(o)  5  Ves.  517. 
ip)  3  Ves.  506. 
(7)  Edit,  by  Gregg,  p,  287. 
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nipt  for  Life,  and  claimed  by  the  Assignees  of  her  Hu^ 
band,  the  Plaintiff,  who  was  a  Bankrupt;  and  the 
Master  of  the  Rolls  directed  a  Reference  to  the  Master  to 
receive  proposals  from  Jacobs,  the  Bankrupt,  for  a  Set- 
tlement on  his  Wife.  The  Bankrupt  prc^posed  that  the 
wkok  should  be  settled  on  his  Wife,  and  that  Proposal 
was  approved  by  the  Master;  no  Exceptions  were 
taken ;  and  therefore  the  Court  was  not  called  upon  ta 
give  its  opinion  upon  the  Report.  There  seems  to  hare 
been  a  want  of  form  in  directing  the  Husband  to  lay 
proposals  bei(bre  the  Master  (r),  because  he,  of  coarse^ 
would  propose,  that  the  whole  should  be  given  to  his 
Wife,  rather  than  any  part  to  his  Assignees.  The 
Assignees  must  have  consented  to  this  arrangement  (t). 


(r)  See  on  this  point,  Wor- 
rall  V.  Marlar,  i  Cox,  155. 


Bequest  of  Re^       (0  The  Case  of  Jacobs  h 
stdueo/Realand   ^^^  ^    j^^^^    ^^    ^^^^^^ 

Personal  Estate  appears,  from  the  Register  s 
vnto  L.  J.  to  be  y^j,,  to  have  been  thus  :_ 
placed  at  Interest  ^^„  ^^^^  ^y  her  Will,  9th 
until  twenty-one,  February  1775,  after  several 
arriage,ana  pecuniary  Legacies,  gave  all 

e      ccu'  j.^^Y  and  personal,    unto    the 

1  /«  ^  ,  '^^     ^  hookey  to  be  placed  at  Interest 
and  for  her  use 

during  her  Life,  and  after  her  decease  unto  the  Heirs  of  her  Body  lawfully 

begotten^  equally  to  be  divided  between  them,  share  and  share  alike,  and  for 

default  of  such  Issue,  or  in  case  of  the  Death  of  the  said  L.  J.  before 

twenty' one,  or  Marriage,  such  Residue  to  h  C,  and  his  Heirs  forever; 

held  to  pass  only  an  Estate  for  Life  to  L.  J.  in  the  Residue  of  the  Per^ 

sonal  Estate,  and  not  to  her  separate  use  \  and  she  being  married,  and 

her  Hmbaml  a  Bankrupt,  Proposals  were  directed  for  a  Settlement  on  her 

and  her  hsue. 


antil  her  age  of  twenty-cme 
years,  or  day  of  Marriage,  and 
then  the  whole  thereof,  tog^ 
ther  with  the  Interest  accu- 
mulating thereon,  to  be  paid  to 
her,  to  and  for  her  use,  during 
her  Life ;  and  from  and  imme- 
diately after  her  decease,  unto 
the  Heirs  of  her  body  lawfulfy 
begotten,  equally  to  be  divided 
between  them,  share  and  share 
alike  ;  and  for  default  of  such 
Issue,  or  in  case  of  the  death 
of  the  said  Lucy  before  her 
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In  Carr  v.  Taykr,  the  Assignees  of  the  Husband 
claimed  Property,  in  right  of  the  Wife,  who  had  a  Set- 
tlement on  her  Marriage,  and,  on  the  usual  Reference^ 
a  proposal  was  made  to  the  Assignees,  that  half  should 


age  of  twenty  one  years,  or 
day  of  Marriage,  she  then  de- 
▼ised  and  bequeathed  the  said 
residue  of  her  Estate  unto 
her  Brother,  John  Cooke^  to 
hold  the  same  unto  the  said 
John  Cooke  and  his  Heirs  for 
ever. 

iffifi  Dyer,  died  soon  after 
the  making  of  her  said  Will, 
leaving  the  Plaintiff  Lucy 
Cooke,  then  an  Infant,  and 
Jokn  Cooke,  her  Executor,  who 
proved  her  Will.  The  sum  of 
lySOolL  received  by  Cooke,ws^, 
with  the  consent  of  the  Infant 
Lucy,  laid  out  by  him  in 
tf^lL  il#.  3(f.  Three  per 
Cents,  in  the  names  of  the 
Defendants  James  Amyatt  and 
RobeHWiUmg,  upon  the  Trusts 
of  the  Will.  John  CooArc  died, 
leaving  the  Defendant  Wil- 
Uam  Cooke  his  Executor,  who 
proved  his  Will. 

On  the  15th  November 
1791,  a  Commission  issued 
against  the  Plaintiff  Samuel 
JaiaAn,  and  he  was  declared 
a  Bankrupt,  and  the  Defen- 
dants Halion  and  Moody  were 


chosen  Assignees,  and  the  usual 
Assignment  made. 

At  the  time  of  the  Bank- 
rupt's Marriage  he  made  no 
Settlement  on  his  Wife,  and 
she  had  no  other  provision 
than  what  she  might  be  enti- 
tled to  under  the  Will  of  Ann 
Dyer. 

The  Plaintiff,  Lucy  Jacobs, 
charged,  she  was  entitled  to 
have  the  Property  bequeathed 
to  her  by  Ann  Dyer  settled  to 
her  separate  use,  and  claimed 
the  Dividends  of  Amyatt  and 
JVilling,  but  they  declined  so 
doing  without  the  Authority 
of  the  Court. 

The  Bill  prayed,  that  the 
Defendants  Amyatt  and  JViU 
ling  might  be  decreed  to  trans- 
fer the  said  1,401  /.  11  #.  3</. 
into  the  name  of  the  Ac- 
countant General,  and  that 
the  Interest  might  from  time 
to  time  be  decreed  to  be  paid 
to  the  Plaintiff  Lucy  Jacobs 
during  her  Life,  for  her  sole 
and  separate  use,  with  liberty 
for  the  persons  entitled  thereto 
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1810.  be  settled  (m  the  Wife  and  Children,,  and  the  other  half 

go  to  the  Assignees^  and  that  proposal  was  approved  of 
BsRESFORD  and 


another^ 

9m 

HoBSON  and 
•others. 


by  the  Master. 

to  apply  upon  her  death  ;  and 
that  the  Interest  already  ac- 
cmed  dne  might,  in  the  first 
place,  be  applied  in  payment 
of  the  Costs  of  the  Suit,  and 
that  the  residue  might  be  paid 
to  the  Plaintiff,  Lucy  Jacobsy 
during  her  Life,  for  her  sole 
and  separate  use,  as  aforesaid. 

The  Assignees,  by  their  An- 
swer, claimed,  in  right  of  the 
Bankrupt,  the  Money  left  by 
Jnn  Dyer  to  the  Bankrupt's 
Wife,  and  particularly  to  the 
said  sum  of  i,30o/.  received 
and  laid  out  as  aforesaid. 

The  Cause  came  on  before 
the  Master  of  the  Rollsy  the 
14th  of  November  1792,  and 
on  the  17th  of  May  1793,  and 
it  was  declared,  that  on  the 
construction  of  the  Will  of 
the  Testatrix  Ann  Dyer^  the 
Plaintiff  Ltfcj^,  the  Wife  of  the 
Plaintiff  5amt/f/  Jacohs^  took 
an  Estate  for  Life  only  in  the 
Residue  of  the  Testator's  per- 
sonal Estate,  and  ordered  that 
1401/.  115.  3(/.  Three  per 
Cents,  standing  in  the  name 
of  the  Defendants  Amy  at  t  and 


Willing,  be  transferred  into 
the  name  of  the  Accountant 
General,  subject  to  the  fur- 
ther Order  of  the  Court  And 
it  was  referred  to  Mr.  Fepys 
to  inquire,  whether  the  Plain- 
tiff Somtif/  Jacobs^  the  Hus- 
band of  the  said  Luc^  Jncobs^ 
had  made  or  entered  into  an 
Agreement  to  make  a  Settle- 
ment on  his  said  Wife,  and  the 
Issue  of  their  Marriage ;  and 
in  case  he  had  not,  or  having 
made  such,  the  said  Master 
should  not  think  the  same 
proper,  then  that  the  said 
Plaintiff  Samuel  Jacobs  was  to 
lay  proposals  before  the  Mas- 
ter for  a  proper  Settlement  on 
his  said  Wife,  and  the  Issue  of 
their  Marriage ;  and  in  either 
event,  the  said  Master  was  to 
state  the  same,  with  his  opi- 
nion thereon,  to  the  Court. 

The  Master  made  his  Re- 
port the  17th  of  July  i793» 
and  stated,  that  proposals  had 
been  laid  before  him  on  the 
part  of  the  Plaintiff  Samtiel 
Jacobs,  whereby  he  had  prs- 
posed  that  the  said  sum  of 
1,401/.  lis,  3 (f.  Three  per 
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In  Wright  V.  Morley  (t\  the  present  Master  of  the  Rolls 
says,  ''  When  the  Husband  beocmies  a  Bankrupt,  and 
consequently  incapable  of  maintaining  his  Wife,  it  is  not 
held,  that  she  is  entitled  to  the  wh(de  of  the  Dividends  of 
her  Fortune,  or  of  any  Life  Interest  that  she  may  have, 
any  more  than  she  is  entitled  to  the  whole  of  her  Fortune 
consisting  of  a  capital  Sum;"  and  further  observes, 
'*  If  then,  in  this  Case,  instead  of  a  particular  Assignee 
for  a  valuable  consideration,  I  had  before  me  merely 
the  general  Assignees  under  a  Commission  of  Bank- 
ruptcy, the  Wife  could  not,  as  against  them,  set  up  a 
claim  for  the  whole  of  the  Dividends.  I  should  think 
they  dealt  fairly,  and  even  favourably  towards  her,  if  out 
of  260/.,  the  produce  of  this  Fund,  they  allowed  her  to 
retain  160/."  This  is  a  strong  Authority  to  show,  that 
even  where  the  Husband  has  left  his  Wife,  and  gone 
abroad,  she  is  not  entitled  to  the  whole  Property* 
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In  no  Case  has  the  Court  given  the  whole  to  the 
Wife.    The  question,  in  most  of  the  Cases,  has  been. 


CentB.  should  he  settled  upon 
the  PlaintiflT  Lucy  JacobSy  for 
her  Life,  which  proposal  he 
had  thought  fit  to  approve* 

The  Defendants  HaUon  and 
Moody  appealed  from  Jhe  De- 
cree, which  Appeal  came  on 
the  31st  of  March  I794y  and 
also  upon  the  Master's  Report ; 
whtti  the  Chancellor  affirmed 
the  Decree ;  and  it  was  ordered 
that  the  C^h  in  the  Bank, 
after  payment  of  the  Costs 


directed,  should  be  paid  to 
Lucy  Jacobsy  for  her  sole  and 
separate  use,  and  the  future 
Interest  to  grow  due  on  the 
said  sum  of  1,401  /.  1 1 «.  3  ef. 
standing  in  the  Accountant 
General's  name,  should  be 
paid  to  the  Plaintiff  Lucy  Ja^ 
cobSf  for  her  sole  and  separate 
use,  during  her  life,  and  on  her 
death,  the  Parties  interested 
to  be  at  liberty  to  apply. 

(0  11  Ves.  p.  20,  {11. 
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181(J«  how  much  the  Wife  shall  have;    and  in  detennining 

that,  the  Court  has  exercised  a  discretion,  and  has  not 

anoth  ^^  itself  down  to  any  precise  Rule ;  but  has  never  given 

p^  the  whole.    The  Exception  must  be  allowed ;  and  let 

HoBsoN  and  the  Master  review  his  Report, 
others. 


END    OF    PART    II. 
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VICE-CHANCE  LLOR^ 


HAMPSON  V.  BRANDWOOD,  and  others, 

John  abbs  GORTON,  the  Brother  of  the  Plain-  12th  Dec.  1815. 

tiflF,  for  settling  and  assuring  certain   Copyhold  Pre-  ^3d  Jan- 1816. 

mises,  to  such  uses,  intents^  and  purposes,  as  should  be  Lmitation  in  a 

declared  in  and  by  a  certain  Indenture  duly  executed.  Deed,  declaring 

the  Uses  of  a 
Copyhold^  to  the  use  (uid  behoof  of  the  first  Male  Issue  lavfuUy  begotten 
by  the  Settler,  which  should  attain  to  the  age  of  2\,  and  to  the  Heirs 
and  Assigns  of  such  Male  Issue  for  ever,  charged  and  chargeable,  Sfc.  and 
for  default  of  such  Mole  Issue,  to  the  use  and  behoof  of  all  and  every  the 
Daughter  and  Daughters  of  the  Settler,  lawfully  begotten,  and  to  their 
several  Heirs  and  Assigns,  for  evtr,  to  hold  as  Tenants  in  Common,  dis- 
charged  of  any  further  or  other  Limitation  over ;  and  for  default  of  such 
Issue,  then  over ;  held  to  vest  a  Fee  in  Three  Daughters  of  the  Settler,  his 
only  Children,  and  who  died  unmarried  in  his  Life-time ;  and  that  Plaintiff  was 
entitled  as  Heir  at  Law  to  them,  in  exclusion  of  the  Devisees  of  the  Settler. 

Dd 
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and  for  a  nominal  Consideration  of  55.  paid  by  John 
Elton  (since  deceased,)  and  John  Brandwood,  (one  of 
the  Defendants)  on  the  13th  day  of  February  1778, 
surrendered  into  the  hands  of  the  Lords  and  Ladies 
of  the  Manor,  a  Messuage    called    Hole   House,  and 
certain  Closes^  &c.   To  the  use  of  the  said  John  Elton 
and' James  l?ramfti;oo£?>  and  their  Heirs^  and  the  Survivor 
of   them,  and  the  Heirs  of  such   Survivor  for  ever, 
according  to  the  Custom  of  the  said  Manor^  to  such 
uses,  intents,  and  purposes,  and  subject  to  such  Powers 
Provisoes,   Limitations,  and    Appointments,    as    were 
mentioned,  expressed,  and  declared  by  an  Indenture, 
bearing  even  date   therewith,  and    made  between  the 
said  Hohn  Abbs  -Gorton  on  the  one  Part,  and  the  said 
John  Elton  and  James  Brandwood  on  the  other  Part, 
and  according  to  the  purport,  true  intent  and  meaning 
of  the  said  Indenture;  and  the  said  John  Elton  and 
James  Brandwood  were,  at  a  Court  held  for  the  said 
Manor,  on  the  14th  day  of  May  in  the  said  year  1778, 
duly  admitted   accordingly.      By   Indentures,  l)earing 
date  also  the  13th  February  1778,  and  made  between  the 
said  John  Abbs  Gortcfn  of  the  one  Part,  "and  the  siM 
John  Eltoh  tod  James  'Btandwood  of  fhe  other  PaH;, 
(being  thelnddntute  rcfferred^  in  the  said  Surrtind^) 
It  was  witnessed,  that  for  a  hdniindl  Consideration  df  5^. 
and  for  settling  and  conveying  the  said  Messuages, 
Lands,  &c.  he  the  said  John  Abbs  Gorton,  pursuant  to 
the  said  recited  Surrender,  did  grant,  bargain,  &c.  and 
it  vras  declared,  and  the  said  John  Abbs  Gorton  did 
grant,  bargain;  8lc.  all  and  singular  the  said  Messuages, 
Lands,  &c.  called  the  Hole  House  Tenement,  mentioned 
and  comprised  in  the  said  Surrender,  with  their  Appur- 
tenances, unto  and  to  the  use  of  the  said  John  EUan 
and  James  Brandwood,  and  their  Heirs,  and  ^the  Sur- 
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viyor  of  them^  and  his  Heirs,  for  ever.  In  Trust  never- 
theless to  permit  and  suffer  Elizabeth  Gorton,  Mother  of 
Ike  said  John  Abbs  Gorton  (and  of  the  Plaintiff)  to  have 
and  receive  the  Rents,  Issues,  and  Prc^ts  of  the  said 
surrendered  Premises  for  her  life ;  and  from  and  after 
her  Decease,  that  the  said  John  Elton  and  James  Brand- 
wood,  and  their  Heirs,  and  the  Survivor  of  them,  and 
ia»  Heirs,  should  permit  and  sufi^r  the  said  John  Abbs 
Gorton  and  his  Assigns,  to  receive  the  Rents  and  Pro- 
fits of  the  said  surrendered  Premises  during  the  term  of 
hisoiatural  Life,  if  he  should  survive  the  said  Elizabeth 
Gorton,  his  Mother ;  and  firom  and  ^afiber  his  decease  to 
Jthe  use  and  behoof  of  the  iirst  Male  Issue  law&dly 
hegottMi  by  the  said  John  Abbs  Gorton,  which  should 
attain  to  the  age  of  twenty-one  years,  and  to  the  fleirs 
and  Assigns  of  Buch  Male  Issue  for  ever,  charged  and 
chargeable  as  therein  mentioned;  and  for  default  of 
such  Male  Issue  as  aforesaid,  to  the  use  and  behoof  of 
all  and  every  the  Daughter  and  Daughters  of  the  said 
.John  Abbs  Gorton,  begotten,  and  to  their  several  Heirs 
and  Assigns  for  ever,  to  hold  as  Tenants  in  Common, 
and  not  as  Joint  Tenants,  discharged  of  any  further  or 
jotltker  Limitation  whatsoever:  Provided,  fuoid  it  was 
thereby  dedar^,  thpjt  if  Ae  siud  John  Abbs  Gorton  at 
fthe  time  of  his  Dei^ea^e  should  leave  one  or  more  Male 
J^^oe  to  inherit  as  afo^pe^d,  (then  and  in  such  case  it 
jlboidd  and  mi^  be  layi^iil,  ajiid  should  tbe  oonatitied, 
iBimlAhe  trust  therein  .i^qposed^  f^d  the>emcutiQo.of  ^he 
fliad  Indenture  was  and  y^ei^  -.th^re^  rdeolared  to  be 
uppn  ^\B  condition,  ^fh^t  ,4he  s$^d  John  Ai^  Gorton 
•did  tjb^reby  reserve  a  power jtOihrinu^lf,  which  ihe  should 
Altve  libesty  and  be  fully  ^^powe^ed,  in  ^nd  by  his  last 
W^\\  »nd  Testament  duly  executed,  or  by  any  other  iiis 
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act  and  deed  in  Writing  duly  executed,  to  chaise  and 
make  chafgeable  the  said  surrendered  Premises  with 
any  and  what  Sum  and  Sums  of  Money  to  the  use  of 
all  or  any  of  his  other  Children  lawfully  begotten,  which 
he  should  in  and  by  such  Will,  or  such  other  his  act 
and  deed  in  Writing,  duly  executed,  direct,  limit,  and 
appoint ;  and  for  default  or  want  of  such  Issue,  to  the 
use  and  behoof  of  the  Plaintiff  (then  Love  Gorton),  dur- 
ing the  Term  of  her  natural  Life,  if  she  should  be  then 
liying;  and  from  and  after  her  decease,  (the  said  John 
Abbs  Gorton  being  dead  without  Issue  as  aforesaid),  to 
the  use  and  behoof  of  all  and  every  the  Children  of  the 
Plaintiff,  lawfully  begotten,  their  Heirs  and  Assigns, 
for  ever,  as  Tenants  in  Common,  and  not  as  Joint 
Tenants,  share  and  share  alike;  and  for  default  of  such 
Issue  to  the  right  Heirs  of  the  said  John  Abbs  Gorton 
for  ever. 

John  Abbs  Gorton  died  on  the  loth  day  of  January 
1811,  having  only  had  Three  Daughters  (viz.)  Elizabeth 
Gorton,  Charlotte  Gorton,  and  Eleanor  Gorton,  who  all 
died  in  his  Ufe-time  unmarried. 

John  Abbs  Gorton,  in  the  year  1803,  which  was  sub- 
sequent to  the  death  of  his  Three  Daughters,  being 
advised  that  he  had  an  absolute  power  of  disposition 
over  the  Estate  and  Premises,  in  the  event  of  his  dying 
without  leaving  any  Issue  surviving  him,  subject  to  the 
Life  Estate  therein  of  the  Plaintiff,  and  subject  also  to 
such  other  uses  of  the  said  Settlement,  if  any  should  take 
effect  after  her  decease,  surrendered  the  Estate  and  Pre- 
mises to  the  use  of  his  Will ;  and  by  his  Will,  dated  loth 
August  1809,  ^^^  ^^  Codicil,  dated  the  gth  January 
1811,  devised  the  said  Estate  in  favour  of  the  Defendants, 
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{Brandwood  excepted).  The  Plaintiff,  upon  the  death 
of  the  surviving  Daughterof  the  Wd  John  Abbs  Gorton, 
was  the  Heir  at  Law  of  the  said  Three  Daughters 
of  the  said  John  Abbs  Gorton,  and  Heir  according 
to  the  Custom  of  the  Manor  of  which  the  said  Premises 
were  hdd.  The  Plaintiff,  by  her  Bill,  insisted,  that 
upon  the  death  of  John  Abbs  Gorton  she  became  en- 
titled to  the  said  surrendered  Premises  and  Heredita- 
ments in  Fee  Simple  in  Possession,  as  Heir  to  the 
Daughters  of  the  said  John  Abbs  Gorton,  the  Nieces  of 
the  Plaintiff,  and  prayed,  that  the  Defendant  James 
Brandwood  the  surviving  Trustee,  might  be  decreed 
forthwith  to  surrender  to  her,  or  as  she  should  direct, 
iSie  Copyhold  Estate  and  Premises. 

The  Defendant  Brandwood,  the  Trustee,  by  his 
Answer  insisted,  the  Defendants  the  Devisees  were 
entitled,  but  submitted  to  act  &s  the  Court  should  direct. 
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The  other  Defendants,  the  Devisees  of  John  Abbs 
Gorton,  claimed  to  be  entitled  to  the  Interests  devised 
to  them  under  his  Will;  and  insisted^  that  by  virtue 
of  the  Limitation  of  the  Indenture  of  13th  February 
1778,  and  in  consequence  of  the  Events  which  took 
place,  the  ultimate  Reversion  in  Fee  of  the  Copyhold 
Premises,  was  vested  in  John  Abbs  Gorton ;  and  that, 
subject  to  such  Estates  and  Interests  as  were  given  by 
that  Deed,  he  had  a  right  to  dispose  thereof,  and  had 
effectually  disposed  of  the  same  by  his  Will^  and  that 
the  Plaintiff  as  Heir  at  Law,  or  Customary  Heir  of  the 
Daughters  of  John  Abbs  Gorton,  or  otherwise,  was  not 
entitled  to  the  Premises. 

Sir  Samuel  Romilly,  Mr.  Heald,  and  Mr.  Perry^ 
for  the  Plaintiff. 
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Mr.  Leach,  Mr.  Bell,    and  Mr.  Blenman,  for 
the  Defendants  (a). 

The  Vice-Chancellor: — 
The  Question  is.  What  is  now  the  right  of  the  Plain- 
tiff, Love  Hampson  ?  That  depends  upon  the  Words  of 
the  Deed  of  13th  February  1778.  Being  a  Deed  to 
declare  Uses,  it  ought  to  receive  a  Ubcral  interpretation^ 
according  to  the  intention  of  the  Settler,  consistently 
with  the  words  he  has  used. 

After  some  Recitalis,  the  Deed  proceeds  to  the  li- 
mitation, the  Construction  of  which  is  now  in  questioti. 

The  Defendant,  the  Trustee,  by  his  Answer,  idiista 
that  the  Limitation  of  the  Copyhold  Estates  to  the 
Daughters  of  John  Abbs  Gorton  was  Hot  a  vested,  but 
a  contingent.  Limitation ;  and  that  the  Fee  Simple  was 
net  vested  in  the  Plaintiff  as  Heir  at  Law  of  the  DftHgh- 
ters,  but  continued  in  John  Abbs  Gorton ;  and  that  he 
had  an  absolute  power  of  Disposition  over  the  Pt^mlses, 
in  the  event  of  his  dying  without  having  any  Issue  iBUf- 
vivitig  him,  subject  to  the  Life  Estate  therein  of  thife 
Plaintiff;  and  subject  also  to  such  other  Uses  of  the 
Settlement,  as,  if  any,  should  take  effect  after  her 
decease. 

It  was^  certainly,  a  Contingent  Limitation  in  FeeSiifei- 
pie  to  the  Daughters ;  but  on  their  coming  into  existence^ 
and  dying,  the  Contingent  Limitation  of  the  Inherit- 
ance to  them,  descended  on  their  Heirs  (6) ;  it  being  a 


(a)  The  most  material  Ar- 
guments being  stated  and  ob- 
served upon  in  the  Judgment, 
they  are  not  here  noticed. 


(6)  yick  V.  Edwards,  3  P. 
Wms.  p.  371.  VVealev.  Lower, 
Poliexf.  54. 
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Kiile,  that  a  Coodtingent  Remainder  of  Inheritance  is 
transmissible  to  the  Heirs  of  the  per^n  to  whom  it  is 
limited,  if  such  person  chance  to  die  iiefore  the  Ccotin- 
gency  happens^  except  where  the  exbtence  of  the  De- 
visee of  the  Contingent  Interest,  at  some  particular  time, 
may  by  implicatipn  enter  and  make  a  part  of  the  Con- 
tingency itself  upon  which  such  Interest  is  intended 
io  take  effect  (c).  Here  the  Daughters  to  whom  the 
Contingent  Limitation  of  the  Estate  was  made,  came 
into  existence,  and  therefore,  on  their  deaths,  it  descended 
on  their  Heirs.  It  was  a  double  Limitation,  first  to  the 
Sons  in  Fee,  and  for  want  of  Sons  there  is  a  substitu- 
tional Limitation  to  the  Daughters  in  Fee. 


Hampson 

Bbandwqop 
and  other9* 


Whether  the  Estate  thus  vested  in  the  Daughters  on 
tiieir  birth,  would  have  opened  again  in  favour  of  an 
after-bom  Son,  it  is  not  necessary  to  decide. 

It  has  been  argued,  that  the  first  Limitation  to  the 
^ns  was  too  remote,  and  therefore  bad,  and  that,  con- 
sequently, the  subsequent  Limitations  were  bad — that 
the  words,  "  First  Male  Issue  lawfully  begotten  by  the 
said  John  Abbs  Gorton,  which  should  attain  twenty-one 
years,  and  to  the  Heirs  and  Assigns  of  such  Male'Issue," 
means,  Male  Descendants ;  and  that,  as  the  first  Son 
might  have  lived  till  twenty,  and  died,  leaving  a  Son, 
-who  might  also  have  died  under  twenty,  letting  a  Son, 
'^nd  so  on,  the  Estate  might  have  been  rendeted 
unalienable  beyond  the  period  allowed  by  Law;  and 
Davenport  v.  Hanbury  {d).  Freeman  v.  Parsley  (e),  and 
Leigh  V.  Norbury  (f)  have  been  cited,  to  show,  that  the 

(c)Fearneon  Contingent  Re-        (f)  lb.  421. 
mainders,  p.  364,  Butler's  Edit.        (/)  13  Ves.  340. 
(d)  3  Ves.  257.    . 
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word  Issue,  is  construed  to  mean.  Descendants.  It  i&. 
true,  that  prtma  facie  the  meaning  of  the  word  Issue 
is.  Descendants;  but  wherever,  in  a  Deed  or  a  Will, 
the  Intention  appears  to  be,  that  the  word  Issue  w 
not  intended  to  mean  Descendants,  but  Children,  th 
Courts  give  it  such  a  construction;  as  in  Sibley  v» 
Perry  (g),  where  the  word  Issue,  was  construed  CMld\ 
In  the  present  case,  to  interpret  the  word  Issue  to 
Descendants,  would  be  to  render  the  Deed  a  mere  nullity 
A  Deed,  if  possible,  must  be  interpreted  so  as  to 
effectual — ut  res  magis  valeat.  If  in  this  case  the  woi 
Male  Issue  are  construed  Sons,  the  Deed  is  good  anc 


effectual,  because  it  must  be  known  at  his  death  whethen^ 
or  not  he  has  Sons.     If  Issue  here  means  Descendant 
we  must  reject  the  words  ''  begotten  by  the  said  Ja 
Abbs  GortonJ'    No  Case  has  been  found  where  I 
''  begotten  by"  the  Settler,  has  been  held  to  mean  oth 
than  Children.    The  word  Issue  in  this  Deed  is  ui 
synonymously  with  Children,  and  not  Descendants.    I 
was  used  in  the  same  way  in  his  Father's  Will,  whic 
he  might  have  had  in  his  recollection. 


The  Provision  in  the  Deed,  that  if  Male  Issue  wi 
bom,  the  Father  should  have  a  power  of  providing  f< 
his  other  children,  strongly  shows  that  by  Male  Issui 
was  meant.  Sons.  Where  he  speaks  of  Issue,  generall; 
he  means  Children.  He  first  gives  to  his  Male 
and  in  default,  to  his  Daughters ;  thereby  contrasti 
them  with  his  Sons,  whom  he  denominated  under  th( 
term  Male  Issue.  He  discovers  no  intention  to  provid 
for  remote  Descendants,  except  through  their  Parents. 

Thjre  are  difficulties,  I  admit,  in  construing  the  word 

(g)  7  Ves.  522. 
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•'  Male  Issue''  to  mean  **  Sons;"  for,  according  to  this 
Deed,  if  he  had  two  Sons,  and  his  eldest  Son  died  in 
his  life-time,  leaving  a  Son,  such  Son  would  not  take, 
but  the  second  Son,  on  attaining  twenty-one  during  the 
minority  of  his  Nephew,  would  take,  in  exclusion  of  the 
Son  of  the  eldest  Son.  But  if  the  words  ''  Male  Issue  " 
are  to  be  construed  **  Descendants/'  difficulties  would 
equally  occur ;  for  if  having  only  Daughters,  say  seven, 
and  one  had  a  Son,  that  Son  on  attaining  twenty-one, 
would  take,  in  exclusion  of  his  Mother,  and  of  aU  the 
other  Daughters. 

In  default  of  Male  Issue  the  Estate  is  given  to  the 
Daughters,  *'  discharged  of  any  further  or  other  limi- 
tation whatever;"  in  these  latter  expressions,  following, 
probably,  the  words  used  in  his  Father's  Will,  and 
meaning,  that  they  should  take  without  being  subject 
to  the  power  reserved  in  case  there  should  be  Male 
lame  which  took,  ftnd  without  the  necessity  of  arriving 
at  twenty-one  before  they  could  take,  as  in  the  Limi- 
tation to  the  Male  Issue.  The  power  reserved  in 
case  there  was  Male  Issue  was  natural,  that  younger 
Sons  and  Daughters  might  be  provided  for;  but  if 
there  were  only  Daughters,  the  Estate  was  to  go  to 
them  equally,  and  the  reservation  of  such  a  power  was 
annecessary. 

It  is  said,  the  words  after  the  limitation  to  the  Daugh- 
ters, "  for  and  in  default  of  such  Male  or  Female  Issue 
to  the  use  of  Love  Gorton,"  cut  down  the  Fee  which 
would  pass  by  the  words  previously  used  in  the  Limi- 
tation to  the  Daughters,  to  an  Estate  Tail.  It  is  not 
said,  "  in  default  .of  Issue  of  the  body,*'  &c.;  and  if  by 
Issue  he  meant  Children,   as  I  have  endeavoured  to 
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show>  it  only  meaiiSf  that  if  he  has  no  Childien,  thet^ 
the  Eatate  is  U>  go  to  Love  d^riim,  the  next  object  o 
his  bounty. 


To  construe  the  words  as  giving  an  Estate  Tail,  w 
be  contrary  to  the  [dain  meaning  of  the  language  ui 
in  the  Limitation  to  the  Daught««,  which  gave  a  F 
'*  mthout  any  further  or  other  Limitation ;"  but 
Issue  to  mean  Children,  every  part  of  the  Instrument  i 
capaUe  of  effect. 


It  was  urgeil,  that  in  Lee  and  Brace,  reported  in 
Raymond  {h),  the  words  "  for  want  of  Issue ^^  were  bel^^^ 
to  cut  down  a  previous  Fee  which  had  been  given,  to  a^i=m 
Estate  Tail;  but  that  case  appears  to  have  been  iiiii        i 
reported  in  Raymond,  and  that  the  words  were,  **  fi        Mr 

want  of  Issue  of  the  body.  See."  as  appears  by  the  R< 

port  of  the  same  case  in  Modem  Reports  (i),  and 
Carthew  (A) ;  that  was  a  strong  expression,  indicating 
clear  intention. 


The  case  which  approaches  nearest  to  the 
is  Doe  V.  Perryn  (/).    "  In  the  first  place  then,''  sa; 
Lord  Kenyon,  *'  do  these  words  confer  an  Estate  TsiiS^ 
or  a  Fee,  in  Dorothy'^  Children  ?    The  words  are, ' 
all  and  every  the  Children  of  Dorothy,  begotten  or 
be  begotten  on  her  body  by  James  Comberbach, 
their  Heirs  for  ever-,  and  for  default  of  such  Isme^ 
then  over."      Now  words  more  emphatical  camiot 
used  to  create  a  Fee,  than  to  'A.  and  his  Heirs  f< 


(A)  Ld.  Raymond,  loi. 
(0  5  Mod.  266. 
(A)  Caith.  343.    The  same 
Case  is  reported  in  Holt>  668, 


where    the    words   are 
want  of  Issue  of  liini.'' 
(0  3  T.  R.  4«4. 
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evtf  /  Undoubtedly  these  words  may  be  controUed  by 
subsequent  ones ;  and  were  property  bo  in  Ives  v.  Legg, 
cited  by  the  Defendant's  Couniel;  because  there  the 
Limitation  was  to  his  Daughter,  and  the  Children  of 
her  body  begotten,  and  their  Heirs,  and  afterwards  to  a 
person  who  might  by  possibility  hare  been  Heir  to 
those  Children.  That  sufficiently  explained  the  Inten- 
tion of  the  Devisor,  because  there  could  not  be  a  failure 
of  Heirs  general  while  the  Remainder-man,  or  any  of 
his  Descendants  were  living.  But  that  case  differs 
firom  the  present,  because  there  the  Limitation  over 
was  *  in  default  thereof,*  namely,  -Heirs ;  and  here,  '  in 
default  of  Isme!  which  is  refcrrible  to  Children** 


IBI6. 
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It  has  been  argued,  that  this  Testator  contemplated 
that  he  might  have  no  Children,  or  that  they  might  die 
in  his  life-time,  and  that  under  that  idea,  and  for  default 
and  want  of  Issue,  he  limited  over  the  Estate  to  the 
Plaintiff  for  Life,  and  to  her  Children  in  Fee,  and  for 
default  of  such  Issue  to  his  own  right  Heirs ;  and  that 
die  words  **  for  default  and  want  of  Issue,''  mean,  "  in 
default  of  Issue  living  at  my  death;"  but  the  woids, 
'^in  default  of  Issue"  arc  not  construed  to  mean  **  in 
defiuili  of  Issue  living  at  my  death,"  unless  in  cases  of 
ftnowU  EstatOi  as  was  stated  by  Mr.  Justice  Bulkr  in 
Jioe  ▼%  Perryn  (m). 


I  do  not  find  any  words  in  this  Settlement  expressive 
of  an  Intent  that  if  the  Settler  had  Daughters  in  his 
lifb*tiaie,  who  should  die,  that  the  Estate  should  go  over ; 


C»»)  3   T.  R.  494.      Lord 

^^on  appears  to  have  been 

•  different  opinion  in  Porter 

Bradley,  3  T.  R.  143;  but 


Lord  Udon^  in  Cooke  v.  De 
Vandes,  9  Ves.  197,203,  con- 
curs in  the  opinion  of  Mr. 
Justice  Buller, 


392 


1816. 


Hampson 

Brandwood 
and  others. 


CASES  IN  CHANCERY. 

but  he  appears  to  have  meant,  first,  that  his  Male  Issue, 
his  Sons,  should  take  a  Fee,  and  if  there  were  none, 
then  that  his  Daughters  should  take  a  Fee. 

The  Plaintiff,  therefore,  must  have  a  Decree  accord- 
ing to  the  Prayer  of  her  Bill. 

With  respect  to  the  Costs,  I  wish  to  hear  what  the 
Counsel  have  to  say. 


23d  January.         The  question  as  to  Costs  was  now  spoken  to. 

Mr.-  Leach,  TAr.  Bell,  and  Mr.  Blenman: — 

The  Trustee  must  have  his  Costs,  he  having  acted 
according  to  the  opinion  of  an  eminent  Conveyancer, 
who  (hought  the  Defendants  were  entitled  to  the  Estate. 
Then,  how  are  his  Costs  to  be  paid?  He  has  a  lien 
on  the  Trust  Estate  for  them.  The  Plaintiff  must  pay 
his  Costs,  and  thereby  redeem  the  lien  on  the  Estate ; 
or  the  Court  may  order  the  Estate,  or  part,  to  be  sold,  to 
pay  them.  It  may  direct  the  Trustee  to  sell,  and  the 
Plaintiff  to  join  in  the  Sale. 

Then,  as  to  the  Costs  of  the  Infant  Defendants. 
They  were  necessary  parties ;  they  could  not  disclaim. 
In  the  case  of  a  Will,  if  the  Testator  has  so  expressed 
himself  that  a  doubt  arises  as  to  his  property,  and  he 
has  an  Estate  beyond  the  subject  of  the  suit,  such 
Estate  pays  the  Costs  of  litigating  his  Will ;  if  no  such 
Estate,  then  the  property  in  dispute  pays  the  Costs. 

The  same  principle  applies  to  Deeds.  The  doctrine 
is  clear  as  to  Personal  Estate,  and  why  is  it  not' to 
extend   to  Real   Estate?     In    the    Angell  Case,    the 


CASES    IN   CHANCERY. 

Defendant's  costs  were  ordered  to  be  raised  by  Sale  or 
Mortgage  of  the  Estate.  Those  who  take  under  'a  Gift, 
take  the  Estate  subject  to  the  expense  of  litigating 
doubtful  questions  arising  out  of  such  Deed  of  Gift. 

When  a  Trustee  files  a  Bill  to  have  the  opinion  of 
the  Court  upon  the  Construction  of  a  Trust  Deed,  the 
Court  gives  the  Trustee  and  Cestuis  que  Trust  their 
Costs  out  of  the  Trust  Property ;  and  Bills  of  this  sort 
are  often  filed,  because,  if  the  Cestuis  que  Trust  filed  the 
Bill,  and  it  was  dismissed,  they  would  have  to  pay  the 
Costs. 
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Sir  Samuel  Romilly: — 
Angell  V.  Angell  bears  no  analogy  to  this  Case.    Here 
are  DO  Trusts  to  be  executed.  '  It  was  a  very  strong  case. 
There,  the  Costs  of  Ejectments  were  apportioned. 

The  Trustee  must  have  his  Costs  from  the  Plaintiff, 
bat  the  Plaintiff  is  entitled  to  have  them  over  against 
the  other  Defendants.  There  is  no  equity  or  justice  in 
making  a  successful  Plaintiff  pay  the  Defendant's  Costs. 
If  the  Trustee  had  surrendered  to  these  Defendants,  and 
3n  Ejectment  had  been  brought,  they  must  have  paid 
tJie  Costs  on  both  sides.  It  being  a  Trust  Estate  makes 
no  diflference  in  regard  to  Costs.  It  is  very  different 
'here  doubts  arise  on  the  Construction  of  a  Will. 


The  Vice-Chancellor  :— 
[After  stating  the  nature  of  the  Suit  and  the  Decree, 

observed,] 
lliis  suit  has  arisen  in  consequence  of  claims  by 
erse  Litigants,  to  an  Estate  in  the  hands  of  a  third 
n,  a  Trustee;   the  question,  whose  Estate  it  is. 
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depending  upon  the  Construction  to  be  placed  on  the 
words  of  a  Deed. 

The  Court  has  a  disccetionary  authority  on  the  sub- 
ject of  Costs,  but,  in  general,  it  makes  the  unsuccessful 
Party  pay  them,  unless  there  are  particular  ciiGum- 
stances  which  induce  the  Court  not  to  give  any  Costf; 
but  it  is  not  the  course  of  the  Court  to  order  the  Costs 
of  the  tmsuocessful  party  to  be  paid  out  of  the  contested 
property.  In  all  Bills  for  the  recovery  of  an  Estate,  the 
question  must  arise  upon  the  Constructiim  of  some  In- 
strument, and  the  parties  litigate  at  the  peril  of  Costs. 


The  Deed,  which  gave  rise  to  this  Suit  was  so  darkly 
framed  as  to  occasion  fair  doubts  as  to  its  Constructioo, 
and  therefore  there  is  ground  to  excuse  the  Defendants 
from  paying  Costs ;  but  the  Court  will  not  compel  (be 
successful  party  to  pay  the  Defendant's  Costs  out  of  the 
'recovered  \Bstate.    No  Case  goes  so  far  as  that. 

OostSipf  ^aXitigation,  in  the  course  of  administering 
a  Will,  are  given  out  of  general  Assets,  or,  in  caie  of 
deficiency,  out  (rf*  tlie  Fund ;  but  that  is  a  very  diflfeieot 
case  from  the  present ;  and  if  the  analogy  hold,  th^ 
general  Assets  of  ^he  person  creating  4he  dispute  jvv^ 
be  resorted  to,  not  the  Estate  in  Utigartion. 

The  case  of  Angell  v.  Angell,  which  is  not  reported, 
does  not  apply.  The  Defendant's  (Costs  in  Equity  were 
Rot'given  out  of  the  Estate,  bvt  only  liis  Costs  «t  U^» 
and  that,  as  it  has  been  admitted,  was  going  Aither 
than  any  case  had  gone  b^oe.  There,  the  Gosls  >^ 
Law  paid  by  one  individual,  were  directed  to  be  rbo0^ 
conlributiv^ly,  because  all  parties  were  interested  in  ^ 
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steps  taken  at  Law,  which  were  for  the  presenration  of 
the  property  in  dispute.  That  case,  thwrfore,  beax^  no 
^uudogy  to  the  present. 

According  to  the  doctrine  contended  {or,  it  must  be 
laid  down  as  a  general  rule,  that  if  a  person  devises  or 
grants  an  Estate,  so  as  to  give  occasion  for  litigation 
on  a  doubtful  question,  the  Estate  must  pay  the  Costs 
<m  both  sides.  No  Case,  no  Dictum  has  been  cited,  to 
warrant  such  position. 

The  Trustee  must  have  his  Costs.  Those  Costs  the 
Plaintiff  does  not  object  to  pay.  The  other  Defendants 
are  excused  from  paying  Costs,  but  are  not  to  receive 
them. 
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Uampsok 

r. 

Brajidwood 

and  others. 


'TOOMPSON  and  another,  v.  SMITH  and  others. 

WfLLIAM  LUEWEL'LYN  'being  the  Owner  of 
One  Third  l^art  or  Share  of  a  Ship,  called  the  Eliza 
Ramses,  belonging  to  the  Port  of  liondon,  which  Ship 
was  ^en  8(t  Sea,  in  order  lo  indemnify  the  Plaintiffs 
tigain^'l!hepaymeilt  df  certain  ^ills  of  Exchange  -Which 
Ihey  had  indorsed  for  the  benefit  of  UeweJlyn,  'Gntnt, 
and  others,  executed  to  the  Plainirfis,  on  the  '3d  of 
December  181 1,  a  Bill  of  Sale,  or  Assignment,  of  such 
Que  Third  Part  or  Share  of  the  Ship*  to  hold  the  same 
UBto  tlie  Haintiffs,  iheirEooecmtoisi,  AidministiatOFSAiid 
Attogns,  for  their  own  use,  .and  ^as  <tlidir  proper  <GoedB 
foitt  Chattels  from  'thenceforth  for  ever,;  with  a  Power 
of  Attorney  themn  contained,  empowering  >the  Plainliffii 


21st,  22d  Dec. 

^ V • 

A  Mortgage 
of  a  Ship  at  Sea 
{the  Forms  re- 
quired by  the 
Registry  Acts 
being  observed)^ 
held  to  be  valid  \ 
and  an  Injunc- 
tion granted  to 
prevent  an  im- 
proper Indorse- 
ment on  the  Cer- 
tificate of  the 
Registry  of  the 
Ship. 
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' V ' 

Thompson  and 
others, 

r. 

Smith 

and  others. 


for  him,  and  in  his  name,  on  the  return  of  the  Ship  to 
Port,  to  make  and  subscribe  all  such  Memorandums 
and  Instruments  on  the  Certificate  of  the  Registry  of 
the  Ship,  and  to  do  such  other  acts  and  things  as  should 
be  requisite  and  fit,  to  confirm  and  complete  the  Sale 
and  Conveyance  by  such  Bill  of  Sale  intended  to  be 
made  of  such  One  Third  Part  or  Share  of  the  Ship, 
he  the  said  William  Llewellyn  thereby  ratifying  and 
confirming,  and  agreeing  to  ratify  and  confirm  the 
same. 

Previous  to  this  Bill  of  Sale,  and  unknown  to  the 
Plaintiffs  when  the  Bill  of  Sale  was  made  in  their 
favour,  Llewellyn  had  executed  a  Bill  of  Sale  of  his 
Interest  in  the  Ship,  dated  the  26th  of  March  i8ii»  to 
Basket  Smith,  for  securing  the  payment  of  856  /. 


Hasket  Smith  then  was,  and  at  the  filing  of  the  Bill 
continued  to  be.  Agent  for  the  Owners  of  the  Ship ;  and 
in  January  iSog  the  Ship  was  hired  on  behalf  of  his 
Majesty,  by  the  Commissioners  for  managing  the  Affiurs 
of  the  Transport  Service,  and  the  Agreement  was  made 
with  Hasket  Smith,  and  .  by  the  Charterparty  the 
Freight  of  the  Ship  was  payable  to  him  alone,  and  he 
received  considerable  Sums  in  respect  of  Freight,  and 
more  Freight  was  becoming  due,  the  Ship  being  still  at 
Sea,  and  in  the  Service  of  Government. 


Hasket  Smith  was  by  Grant,  at  the  instance  of  the 
Plaintiffs,  satisfied  hi^  Debt  for  which  the  Bill  of  Sale 
was  given  to  him  as  a  Security;  but  he  refused  to 
give  up,  cancel,  or  assign  the  same ;  and  by  another 
Bill   of   Sale    dated    the    17th    of  March    181s,   he 
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re-assigned  to  Llewellyn,  the  One-third  Part  or  Share  of 
the  Ship. 

Previous  to  any  of  these  Bills  of  Sale^  the  Ship  Eliza 
Frances  was  duly  registered  at  the  Custom-House  in 
the  Port  of  London^  and  the  usual  Certificate  was 
granted ;  and  the  Ship  being  at  Sea  with  the  Certificate 
on  board,  prior  to  the  26th  of  March  181 1,  and  ever 
since,  the  Bill  of  Sale  of  that  date,  and  the  subsequent 
Bills  of  Sale  of  the  3d  of  December  1811  and  17th  of 
March  1812,  had  not  been,  nor  could  be,  indorsed  on 
the  said  Certificate ;  but  Memorandums  were  entered  in 
the  Registry  Book  at  the  Custom-House  of  such  several 
Bills  of  Sale. 


1816. 

V ' 

Thompson  and 
others 

f. 

Smith 

and  another. 


In  May  1812  Llewellyn  was  declared  a  Bankrupt, 
and  the  Defendants,  Hooper  and  Nicholls,  were  chosen 
Assignees. 

The  Sum  of  2,122/.  remained  due  to  the  Plaintiffs,  in 
respect  of  what  they  had  been  called  upon  to  pay,  as 
Indoi-secs,  and  as  a  Security  against  which  payments, 
the  Share  in  the  Ship  had  been  assigned  to  them. 

The  Bill,  stating  these  facts.  Prayed,  that  the  Defen- 
dants might  be  restrained  by  Injunction  from  taking 
out  of  the  hands  of  the  Master  of  the  Ship  or  Vessel 
the  Eliza  Frances,  and  from  receiving  from  him  or  any 
other  person,  the  Certificate  of  the  Registry  of  such 
Ship  or  Vessel,  and  from  indorsing  or  causing  to  be 
indorsed  thereon,  the  Bills  of  Sale  of  the  26th  of 
March  i8ii,  and  17th  of  March  1812,  or  either  of 
them,  or  any  Memorandum  of  the  same,  or  of  either  of 

E  E 


398 


CASES    IN    CHANCERY. 


IS  10. 

'^ , — — ' 

Thompson  and 
others 

V. 

Smith 
and  others. 


them,  and  irom  -doing  any  act  to  prevent  or  hinder  the 
Plaintiffs  from  procuring  to  be  indorsed  on  said  Certi* 
ficate,  the  said  Bill  of  Sale  of  the  3d  of  December  181  i« 
until  they,  or  some  or  one  of  them,  should  have  fiiUy 
paid  cmd  satisfied  the  money  remaining  due  to  the 
Plaintiffs  on  the  Security  of  the  Bill  of  Sale  of  the  3d  of 
December  1811 ;  and  that  the  said  H.  Smith  might  be 
decreed  to  pay  to  the  Plaintiffs  One  Third  pwrt  of  the 
amount  of  the  several  sums  of  money  which  had  been 
received,  or  should  be  received  by  him  from  Government 
for  the  Freight  of  the  said  Ship  or  Vessel,  or  so  much 
of  the  same  as  should  be  necessary  to  satisfy  the 
demands  of  the  Plaintiffs. 


The  Answers  of  the  Defendants  Smith,  Llewellyn,vxki 
of  Hooper  and  NichoUs,  his  Assignees,  admitted  the 
before-mentioned  facts,  but  the  Assignees  resisted  the 
Relief  sought  by  the  Bill. 


Sir  Samuel  RomiUy,  and  Mr.  Johnson,  for  the 
Plaintiffs : — 
We  have  a  clear  equitable  Title  to  this  One  Third 
of  the  Ship;  no  l^al  Title  could  be  acquired  till  its 
return.  If  Llewellyn  had  paid  Smith,  he  was  entitled 
to  have  Smithes  Bill  of  Sale  delivered  up ;  and  the 
Plaintiffs  having  in  them  Lktoellyn^s  interest,  were 
entitled  to  have  Smith's  Bil)  of  Sale  delivered  to  them 
when  his  Mortgage  was  paid  off.  No  case  has  de- 
cided that  an  Equity  of  Redemption  in  a  Ship  cannot  b^ 
assigned.  The  Bankruptcy  of  Llewellyn  does  not  affect 
the  Plaintiffs  rights.  It  was  a  iraud  in  Smith  to  assign 
to  Llewellyn,  after  notice  of  the  Plaintiffs  Bill  of  Sale* 
All  that  the  Register  Acts  require  has  been  done  by  ^ 
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entry  of  the  Bill  of  Sale  at  the  Custom-House.  The 
Assignees  of  Llewellyn  can  be  considered  only  as  Trustees 
for  the  Plaintiffs  of  the  Bill  of  Sale  made  by  Smith  to 
Uewellyn. 

The  inclination  of  the  Chancellor  appears  strongly 
in  favour  of  Relief  where  the  Indorsement  on  the  Cer- 
tificate within  the  ten  days  is  prevented  by  Fraud ;  but 
here  the  Ship  £as  not  arrived,  and  our  application  is  to 
prevent  a  fraud. 

Mr.  Leach,  Mr.  Cooke,  and  Mr.  Matthew,  for  the 
Defendants : — 
After  the  Conveyance  by  Smith  to  Llewellyn  he 
became  the  apparent  Owner.  Since  the  Register  Acts 
there  can  be  no  such  thing  as  an  equitable  Title  to  a 
Ship ;  and  in  several  cases.  Courts  of  Equity  have  re- 
fused to  give  efl^t  to  an  equitable  Tide.  The  pro- 
perty in  the  Vessel,  though  at  Sea,  vested  in  Smith 
by  the  Bill  of  Sale  to  him ;  and  though  he  was  after- 
wards paid,  yet  as  no  Re-conveyance  had  been  made  by 
Smith  to  Llewellyn  before  the  Bill  of  Sale  to  TTurni^son 
and  Brymer,  the  Transfer  to  them  was  ineffectual  and 
invalid  in  Law  and  Equity,  and  the  subsequent  Assign- 
ment by  Smith  to  Llewellyn  vested  the  legal  Estate  in  him; 
and  his  Assignees  are  now  entitled.  The  Titie  must  be  in 
them  whom  the  public  documents  designate  as  Owners. 

It  is  clear  from  Newnham  and  others.  Assignees  of 
Bland  and  others  v.  Graves  and  others.  Assignees  of 
Dawson  and  another ;  and  from  Barker  v.  Chapman  {a), 

(a)  These  two  Cases  were  voured  the  Reporter  with  the 
stated  by  Mr.  Cooke j  from  bis  use  of  them.  In  Newnham 
MS.  Notes,  and  he  has  fa-     and  others,  Assignees  of  Bland 
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Thompson  and 
others 

Smith 
and  others. 


determined  by  the  Master  of  the  Rolls,  that  this  Couft 
has  no  jurisdiction  to  relieve  in  cases  of  Fraud  relating  to 


and  another  v.  Graves  and 
another,  Assigneens>( Dawson 
and  another,  23d  April  1808, 
it  appears,  Dawson  and  hit 
Partner,  for  a  valuable  con- 
sideration, assigned  to  Bland 
and  his  Partner,  a  ship,  called 
the  Venus,  by  a  proper  Bill  of 
Sale.  The  vessel  was  then  at 
sea.  A  Copy  of  the  Bill  of 
Sale,  with  notice,  .was  duly 
sent  to  the  Commissioners  of 
the  Customs,  according  to  the 
Act  34  Geo.  III.  c.  68/ 

In  May  1808  Bland  and  Co. 
became  Bankrupts,  and  the 
Plaintiffs  were  appointed  As- 
signees. 

In  the  same  month.  Damson 
and  Co.  'became  Bankrupts, 
and  Graves  and  another  were 
chosen  Assignees. 

On  the  3i8t  July,  1^08,  the 
Vessel  arrived  in  London,  to 
which  Port  she  belonged.  The 
Plaintifis  immediately  took 
actual  possession,  and  applied 
to  the  Captain  for  the  Certi- 
ficate of  the  Registry,  to  get 
it  indorsed  within  the  ten  days 
afler  the  arrival  of  the  ship, 
as  required  by  the  Act,  but 
the  Captain  acting  in  collusion 
with  the  Assignees  of  DaQwn, 
delivered  it  to  them,  and  it 
was  admitted,  that  application 
had  been  made  to  the  Assig- 


nees of  Damson  to  direct  the 
Captain  to  deliver  the  Certifi- 
cate within  ten  days,  and  that 
they  refused  to  do  so,  conceiv- 
ing they  were  not  bound  to  do 
any  act  to  assist  the  Plaintiflb 
in  making  perfect  their  Title. 
The  Master  of  the  Rolls  was 
of  Opinion,  that  the  Registry 
Act  precluded  the  Court  from 
giving  any  relief,  .and  dis- 
missed the  Bill,  but  without 
Costs. 

In  Barker  v.  Chapman  and 
others.  Assignees  of  Rohson, 
3d  March,  1813,  the  Bank- 
rupt, Robsony  had  executed  a 
Bill  of  Sale  of  the  ship  Br- 
chus  to  the  Plaintiff,  and  aauk 
an   Indorsement  on   the  Re- 
gistry in  the  presence  of  t«o 
Witnesses,  and  sent  the  In- 
strument to  the  Broker,  but 
from  inadvertence  or  desigBf 
the  Witnesses  had  not  ugpf^ 
the  Attestation,   and  it 
sent  back  to  Robson  to 
the   proper  Attestation, 
he  detained  the  same  till 
became   Bankrupt,    and 
Assignees  refused    to  del^*^^ 
up  the   Bill  of  Sale,      ^f^ 
Master  of  the  Rolls  dismi^^^ 
the  Bill,  so  far  as  relate^  ^ 
the  ship  Bacchus y  but  witb^^ 
Costs. 


be 
the 
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"rtic  Registry  of  Ships.     If  it  could  ihierferc  in  cases 

of  Fraud,  why  not  in  cases  of  Accident  ?  ^ 

Thompson  and 


others 

V. 

Smith 
and  others. 


There  can  be  no  such  thing  as  an  Equity  of  Re- 
•demption  in  a  Ship  since  the  Register  Acts. 

The  Plaintiffs  have  permitted  Llewellyn  to  be  the 
visible  Proprietor,  and  the  Act,  21  Jac.  I.  c.  19.  sec.  1 1 . 
applies. 

Sir  Samuel  Romilly,  in  reply  : — 
The  two  MS.  Cases  cited  by  Mr.  Cooke  do  not  apply, 
for  in  those  cases  the  ten  days  after  the  retitm  of  the 
Ship  had  elapsed,  and  no  Indorsement  was  made  on  the 
Certificate  of  Registry.  Here  the  Forms  have  been  ob- 
served as  far  as  they  could  be.  If  Llewellyn  had. remained 
solvent,  and  tendered  the  money  lent  by  Smith,  this 
Court  would  have  ordered  Smiih^s  Bill  of  Sale  to  be 
delivered  up.    We  stand  in  the  situation  of  Llewellyn. 


The  Vice-chancellor: — 
The  utmost  effect  of  the  Cases  hitherto  decided  on  sist  Deccuiber. 
this  Subject  has  been,  that  when  the  question  is,  whether 
the  Forms  prescribed  by  the  Registry  Acts  shall  prevail, 
or  the  Equitable  Title  be  made  good,  the  Forms  must 
prevail. 

In  the  Ccfee  determined  by  the  Master  of  the  Rolls  of 
Barker  v.  Chapman,  there  was  direct  Fraud,  but  he 
held  it  not  to  be  relievable.  The  Court,  he  thought, 
could  not  dispense  with  the  Forms  on  equitable  grounds, 
or  acknowledge  any  Title  not  clothed  with  the  legal 
f(Hins  prescribed  by  the  Acts;  but  in  this  case,  those 
Forms  have  been  observed,  in  letter  and  spirit.    Thompson 
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and  others. 


h^  entered  his  Bill  of  Sale  at  the  Custom-houae ; 
he  has  form  and  substance— the  legal  and  equitaUe 
right.  Why  then  are  not  the  Plaintiffs  entitled  to  the 
relief  they  pray  ?  As  against  Uewettyn,  if  solvent,  his 
right  would  be  clear,  and  his  Assignees  can  be  in  no 
better  situation.  Putting  out  of  the  way  the  entangle- 
ment of  the  question  by  these  R^stry  Acts,  the  case 
would  only  be  the  ordinary  one  between  Mortgagor 
and  Mortgagee.  Smith's  was  the  only  Mortgage 
previous  to  the  Plaintiffs ;  and  when  that  was  paid,  the 
right  of  the  Plaintiffs  was  clear.  The  whole  fallacy  c^ 
the  Defendants  case  arises  from  applying  the  Decisions 
in  Cases  where  the  Forms  prescribed  by  the  Register 
have  not,  to  a  case  where  the  Forms  have,  been  ob- 
served. When  those  fonsis  are  observed,  the  rights  of 
parties  must  be  determined  on  general  principles. 


It  has  been  said,  there  can  be  no  such  thing  as  a  valid 
Mortgage  of  a  Ship ;  and  that  there  has  not  been  one 
since  the  Registry  Acts  which  passed  nearly  thirty  years 
ago !  What  authority  is  there  for  so  strange  a  propo- 
sition? Every  day  there  must  be  instances  of  such 
Mortgages ;  and  a  variety  of  Cases  have  occurred  both 
in  Law  and  Equity,  where  they  have  been  recognized. 
The  Acts  only  invalidate  Contracts  without  the  proper 
Foiins. 


It  was  once  argued,  that  under  these  Acts,  part  of  a 
Ship  could  not  be  transferred ;  but  it  was  determined, 
it  might,  as  before  the  Acts  ($).    A  power  of  moit- 


(6)  Underwood  v.  Miller, 
1  Taunt.  387.  In  that  case 
Chief  Justice  Mansfield  said, 
*'  where  the  Act  of  Parliament 


contemplates  a  Transfer  of  the 
whole  Ship,  it  uses  the  ex- 
pression '  all  my  [or  our]  r^t, 
share  and  interest ;'  and  it  is 
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^ilging  Ships  existed  before  the  Acts,  and  they 
h^T^  not  taken  that  ppwer  away«  The  Acts  were  de- 
IB^gned  to  prevent  Foreigners  acquiring  an  interest  in 
Ships  of  whidi  British  Subjects  were  the  apparent 
Qwners;  but  there  is  nothing  in  the  reason^  the  letter, 
or  th^  spirit  of  them,  which  prevents  a  Mortgage  of 
a  Ship,  provided  Uic  pjcoper  Forms  are  observed.  A 
Mortgage  of  a  Ship  is  just  as  good  as  the  Mortgage  of 
'M4y  other  Chattd. 


1816. 

Thompjbon  and 
others 

V. 

Smith 

and-oAers. 


The  BiU  of  Sale  of  One  Third  of  the  Ship  to  Hasket 
Smith  in  March  1811,  for  securing  856^.,  passed  only 
a  partial  Interest,  the  remaining  Interest  being  in 
Lfewettyn ;  and  the  subsequent  Bill  of  Sale  to  the  Plain- 
tiffs in  December  1811,  passed  the  Interest  which 
l«mained  in  I^lewellyn,  to  Thompson,  the  proper  Forms 
l^eing  observed*  Smith  being  paid  his  856/.,  assigns 
his  Bill  of  Sale  to  Lktvellyn,  but  that  gave  Llewellyn  no 
new  Interest,  he  having  before  parted  with  all  his  In- 
terest to  Thompson,  subject  to  the  claim  of  Smith  in 
/espect  of  his  .856/.  A  Mortgagor  cannot  set  up  a 
l^;al  Interest  in  opposition  to  his  Mixigagee  (c). 

% 

e 

The  Plaintiffs  resort  to  Equity  to  prevent  Smith  com- 
mitting a  Fraud,  and  to  enable  them  to  perfect  their 
BiU  of  Sale.  It  is  but  justice;  and  there  is  nothing  in 
the  Acts  wUchxripple  the^arm  pf  a  Court  of  JBquity. 


filab  that  the  persons  who 
f)enned  the  Act  omitted  to  pro- 
vide for  the  case  of  the  Sale 
of  a  part ;  but  the  Lipgislaturc 
<mlj  meant  that  the  Indorse- 
ment should  show  what  was 
the  Interest  conveyed;  for  it 


would  be  impossible  literally 
to  follow  this  Act,  and  to  say 
**  all  my  Interest,"  when  the 
Vendor  meant  to  convey  a 
part  only,  p.  389. 

(c>  See  Goodtitle  v.  Bailey^ 
Cowp.  6oi|  2. 
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Is  it  to  be  said  that  a  Court  of  Equity  can  have 
nothing  to  9o  with  Ships ;  or  that  the  Statutes,  by  de- 
claring that  without  certain  prescribed  Fiunns,  no  Sale 
c^  a  Ship  shall  be  valid,  have  established,  conclusively, 
the  Validity  of  every  Sale  in  which  these  Forms  are  ob- 
served, however  fraudulent  or  objectionable  it  may 
be  on  other  grounds?  As  weU  might  it  be  said, 
that  the  Act  which  provides  that  no  Will  of  Real 
Estate  shall  be  good  without  three  Witnesses,  has 
made  every  Will  good  which  has  three  Witnesses-  The 
Raster  Acts  decide  nothing  between  two  Parties  who 
have  obeyed  the  Forms  required  by  the  Acts,  and  this 
Court  must  abdicate  its  power  were  it  not  to  prevait 
these  Defendants  doing  an  act  which  must  be  fatal  to 
the  rights  of  the  Plaintiff.  The  question  is  not  what 
relief  could  be  given  if  the  ten  days  had  elapsed— or  if 
there  were  no  Bill  of  Sale— or  no  Entry  at  the  Custom- 
House. 


With  respect  to  the  objection  as  to  the  Statute 
of  James,  there  is  no  evidence  that  Uewellyn  had  the 
ordering  and  disposition  of  the .  Ship  after  the  Bill  of 
Sale  to  the  Plaintiff.  There  is  no  weight  therefore  in 
that  objection. 

This  is  the  opinion  I  have  at. present  formed  upon  the 
Case;  but  I  shall  give  my  final  Judgment  To-morrow. 


The  Vice-Chancellor: — 
22d  Dec.  1815.       The  Facts  of  this  Case  are  not  disputed-     In  order  to 

determine  the  question,  it  is  proper  to  consider,  1st. 
How  the  case  would  stand  supposing  the  Register 
Acts  "were  out  of  the  question.  2dly.  What  is  the 
effect  of  those  Acts. 
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1.  The  Mortgage  of  a  Ship  is  like  a  Mortgage  of 
any  other  Chattel^  and  subject  to  all  the  principles  laid 
down  in  Courts  of  Law  and  Equity^  relative  to  such 
Mortgages.  Llewellyn  was  bound  to  give  validity  to 
the  Bill  of  Sale  to  the  Plaintiffs,  and  this  Court  would 
not  suffer  it  to  be  defeated  by  the  Conveyance  from 
Smith  to  him.  When  Smith's  Mortgage  was  paid  off 
the  Plaintiffs  were  entitled  to  call  upon  Llewellyn  to 
complete  their  Tide,  by  clothing  their  equitable,  with 
the  legal.  Interest.  There  was  a  valuable  Consideration 
for  the  Mortgage  to  the  Plaintiffs;  and  Llewellyn  ought 
not  to  have  taken  an  Assignment  from  Smith  when  his 
Mortgage  was  paid  off;  but  Smith  ought  to  have  con- 
veyed to  the  Plaintiffs,  his  Mortgage  having  been  paid 
off  by  Grant  on  behalf  of  the  Plaintiffs.  The  Assignees 
o(' Llewellyn  stand  in  no  better  situation  than  Llewelfyh 
himself;  it  would>  therefore,  have  been  clear,  inde- 
pendent of  the  question  raised  on  the  Register  Acts, 
that  the  Plaintiffs  would  have  been  entitled  to  the 
relief  they  pray  by  their  Bill,  both  on  genei-al  prin- 
ciples, and  the  express  Covenant  contained  in  Llewel- 
hfn^B  Bill  of  Sale  to  Thompson. 


1816. 

^ V ' 

Thompson  and 
ethers 

V. 

Smith, 
and  others. 


2.    How  does  the  Case  stand  under  the  Register 
Acts: 


It  is  admitted  that  Thompson's  BiU  of  Sale  was  ac- 
companied with  all  the  requisites  which  the  Acts 
prescribe,  on  the  Transfer  of  a -Ship  at  Sea.  His 
Bill  of  Sale  duly  recited  the  Certificate;  a  copy  was 
transmitted  to  the  Custom-House;  the  Entry  on  the 
Oath,  and  the  Memorandum  in  the  Register,  were  duly 
snade,  and  notice  given  to  the  Commissioners.  One 
form  remains  to  be  complied  with  when  the  Ship  re- 
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* ^ ^ 

THOMvaoN  and 
others 

Smith, 
and  others. 


turns  to  Port,  viz.  to  indorse  the  Bill  of  Sale  on  the 
Certificate.  The  object  of  the  Bill  is  to  secure  this 
form  for  the  true  Owner,  and  to  prevent  its  being  frau* 
dulently  intercepted  by  those  who  are  under  a  positive 
obligation  to  do  all  acts  necessary  for  the  completion  of 
his  Title.  What  is  there  in  the  Agister  Acts  to 
deprive  the  Plaintiffs  of  this  manifest  Equity  ? 


The  difficulties  in  all  the  Cases  hitherto  have  arisen, 
as  in  Hibbert  v.  RoUeston(d),  from  the  Forms  required 
by  the  Act  not  having  been  attended  to.    In  such  esse 
the  Statute  nuUifies  the  Sale,  both  at  Law  and  in  Equi^. 
In  Mestair  v.  Gillespie  (e),  the  ten  days  had  elapsed  witb- 
out  an  Indorsement,  which  had  been  prevented  by  a 
palpable  Fraud,  a  Fraud  so  very  gross,  that  the  Lord 
Chancellor  felt  a  strong  inclination  to  relive;  and  tlie 
Master  of  the  Rolls,  though  rather  inclined  to  think  the 
Court  could  not  relieve,  concurred   so  far  with  the 
Chancellor  as  to  allow  an  Issue  to  be  directed  to  asoer- 
tain  the  Facts  relating  to  the  Fraud,  and  the  Cause  w 
afterwards  compromised.     The  Master  of  the  Rolb,  ifi 
the  cases  mentioned  by  Mr.  Cooke^  determined,  that 
Fraud  in  such  cases  was  not  relic vable.  In  a  recent  case, 
however,  the  Lord  Chancellor,  I  understand,  continued 
to  express  a  doubt  whether  Fraud  might  not  form  & 
ground  for  Relief.    In  the  cases  alluded  to  in  Bank' 
ruptcy,  Yallap  (/),  and  the  ^th^rs,  the  Forms  not  being 
attended  to,  the  Bill  of  Sale  was  not  recognized,  .^ 
the  want  of  such  Forms  was  held  fatal. 

What  is  there  in  the  Act  which  makes  void  the 


(d)  3  Bro.  C.  C.  571.  (/)  15  Vea.  60,  and  see 

(c)  1 1  Vcs.  626.  S.  C.  MS.      Curtis  i\  Teriy,  6  Vcs.  739- 
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Plaintiffs  BiU  of  Sale?  Their  Title  was  communi- 
cttled  ta  the  Public.  AU  wat^  done  that  the  Act 
feqoiret  to  be  done;  they  could  do  no  more,  00  long 
as  die  Ship  was  at  Sea.  All  the  Parties  in  this  respect 
stand  m  jmri  jurti  The  Plaintiffii,  being  fearful  that 
ihe  only  remaining  form  to  be  obsenred  on  the  return 
of  the  Ship  to  complete  their  Title-  would  be  prevented 
by  the  activity  of  the  Assignees  of  Uewellyn,  file  this 
Bill;  and  I  see  nothing  in  the  letter  or  the  spirit  of  the 
Act  to  disappoint  their  claims  to  the  assistance  of  the 
Court;  the  Act  not  having,  between  Claimants  who 
have  equally  attended  to  the  Forms  of  the  Act,  taken 
awiy  the  equitable  Title  to  Relief,  which  in  other 
raapects  one  may  have  against  the  other. 


1816. 

Thompsom  and 
ochers 

Smith, 
and  others. 


I  was  struck  by  the  assertion,  that  since  the  Registry 
Acts  there  can  be  no  valid  Mortgage  of  a  Ship;  that  such 
Mortgages  are  merely  made  upon  honour,  the  Bill  of 
Sale  in  such  cases  being  absolute  and  without  any  de- 
feazance,  and  the  Mortgage  of  a  Ship  not  being  con- 
sidered as  capable  of  being  enforced  in  Law  or  Equity. 
It  seemed  to  me  an  alarming  position,  that  if  a  Ship, 
worth  10,000/.  was  mortgaged  for  100 /•  there  is  no 
other  than  an  honorary  engagement  to  return  the  Ship,  on 
repayment  of  the  100  /.  and,  therefore^  if  in  such  case  the 
Mortgagee  becomes  Bankrupt,  his  Assignees  may  claim 
the  absdute  right  to  the  Ship !  Before  the  Registry 
Acts,  Ships  might  have  been,  and  constantly  were,  mort- 
gaged, and  the  free  Transfer  of  Property  has  always  been 
encouraged.  The  Registry  Acts  were  intended  for  the 
benefit  of  the  British  Owners,  and  of  Trade  and  Com- 
merce; but  if  it  be  true  that  they  operate  to  deprive  the 
Owners  of  their  former  right  of  raising  money  by  Mort- 
gage, the  consequences  to  Commerce  would  be  most 
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Thompson  and 
others 

V. 

Smith 
and  others. 
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injurious  and  alanning.    Such  a  proposition,  publicly 
stated,  calls  for  immediate  reprobation;  it  is  totally 
without  foundation.    The  Acts  only  meant  to  confine 
the  Ownership  of  Ships  to  British  Subjects,  and  were  not 
intended  to  have  any  effect  on  the  right  of  mortgaging. 
A  Transfer,  by  Mor^i^e,  made  known  to  the  Public,  and 
confined  to  British  Subjects,  is  within  the  Spirit  of  the 
Acts,  nor  is  there  any  thing  in  the  Letter  to  confine  the 
Transfer  to  an  absolute  Sale.    Ever  since  the  passing 
of  the  7  th  and  8th  William,  and  the  more  recent  Statutes, 
it  appears  from  many  cases  in  Law  and  in  Equity  to 
have  been  admitted,  that  a  Ship  maybe  mortgaged,  and 
no  doubt  has  ever  been  suggested  on  the  subject  (g).  Id 
Hibbert  v.  Rollestone  (A),  and  in  'Mestair  v.  Gillespie  (i), 
there  were  Mortgages  of  the  Ship,  and  no  objection 
was  made  in  that  respect.    In  the  late  case  of  Wilson  ?. 
Heather,  in  the  Common  Pleas  {k\  the  Court  considered 
the  Mortgage  of  a  Ship  as  valid,  provided  the  Forms 
required  by  the  Register  Acts  are  attended  to. 


Are  we  then,  in  the  absence  of  all  Authority,  and  in 

the  teeth  of  decided  Cases,  without  even  a  dictum  to  the 

contrary,  and  without  any  thing  either  in  the  ieit^ 

or  spirit  of  the  Acts,  to  decide,  that  a  Ship  cannot  be 

^mortgaged  ? 

It  is  said   Mortgages  of   Ships    arc  prevented  by 


(g)  la  King  v.  King,  3  P. 
Wms.  360,  mention  is  made 
of  a  Decree  of  Lord  Harcourt, 
on  the  Mortgage  of  a  Ship  at 
Sea,  v^hich  Ship  was  taken, 
and  tbc  Executors  of  tbc 
Mortgagor    were   decreed   to 


pay  the  money  for  whkb  the 
Ship  was  mortgaged. 

(A)3Bro.  CCsTii^"^^"^ 
3  T.  R.  709- 
(1)  1 1  Ves.  6^6. 
(k)  5  Taunt.  642. 
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the  difficulties  raised  at  the  Custom-House  upon  the 
Register  Acts,  the  Custom-House  refusing  to  register 
9'  Mortgage;  and  that  the  Registry  Acts  prescribe  a 
certain  form  of  Entry  to  be  made  at  the  Custom-House 
which  is  incompatible  with  a  Mortgage ;  and  that  the 
Acts  have  thus  indirectly  prohibited  Mortgages.  If  all 
equitable  Titles  in  Ships  are  put  an  end  to,  what  is  the 
meaning  of  the  words  '^  Contract  and  Agreement  ?  "  The 
Act  (/)  says,  "  No  Transfer,  Contract  or  Agreement  for 
Transfer  of  any  property  in  any  Ship  or  Vessel,  made  or 
intended  to  be  made  after  the  1st  day  of  January  1795, 
shall  be  valid  and  effectual  for  any  purpose  whatsoever, 
either  in  Law  or  Equity,  unless  such  Transfer,  Contract 
or  Agreement  for  Transfer  of  property  in  such  Ship  or 
Vessel  shall  be  made  by  Bill  of  Sale,  or  Instrument  in 
Writing,"  containing  such  recital  as  prescribed  by  that 
clause.  To  say  there  cannot  be  an  equitable  Title  to  a  Ship 
is  to  contradict  the  very  words  of  the  Act.  It  is  correct  to 
say  there  cannot  be  an  equitable  Interest  in  a  Ship  not 
notified  at  the  Custom-House ;  because  if  there  might  be 
an.abaolute  Bill  of  Sale  registered,  and  a  separate  Deed 
of  Defeazance  not  registered,  the  Act  would  be  baffled, 
and  Foreigners  might  be  secretly  possessed  of  the  Owner- 
ship of  the  Ship. 


1816. 

Thompson  and 
others 

V. 

Smith 
and  others. 


Thinking  this  Question  to  be  of  extreme  importance, 
I  have  taken  some  pains  to  collect  all  the  knowledge  I 
could  on  the  subject.  I  have  seen  the  Officers  engaged 
in  this  Department  at  the  Custom-House,  and  certainly, 
there  seems  to  have  prevailed  a  very  strong  notion, 
there,  as  well  as  in  the  Profession,  that  some  difficulties 
occur  in  consequence  of  the  prescribed  Form  of  Indorse- 


(0  34  Geo.  III.  c.  68.  s.  14. 


4ip 


CASES  IN  CHANCERY. 


i8ia. 


Thompson  and 
others 

Smith 
ana  othen . 


ment  in  the  34  Geo.  III.  c.  68.  s.  15,  which  is  in  the 
following  terms : — 


"  Form  of  Indorsement  on  change  of  Property, 


n 


4i 


€« 


u 


it 


it 


tt 


"  Be  it  remembered.  That  [I,  or  We]  \Names,  Ren- 
denee,  and  Occupation  of  tie  Persons  selling]  hane 
this  day  Bold  and  transferred  all  [my  or  otfT]  right, 
"  Share  or  Interest  in  and  to  the  Ship  or  Vessel  [Name 
of  the  Ship  or  Vessel]  mentioned  in  the  within 
Certificate  of  Registry,  unto  [Names,  Residaioe, 
and  Occupation  of  the  Purchasers].    Witness  [my 
or  our  hands]  this  [date  in  words  at  full  length].*^ 
'*  Signed  in  the  presence  of 
"  [Two  Witnesses]/' 

This  Form  is  adapted  only  to  a  total  and  absoiote 
Sale,  and  will  not  ap[dy  to  a  Transfer  by  Mortgige, 
the  Mortgagor  not  being  properiy  within  the  term 
Seller ;"  nor  can  he  truly  jdedare  that  he  has  loU 
all  his  right,  share,  or  interest  in  and  to  the  Shipw 
Vessel";  nor  is  the  Mortgagee  properly  a  Purchtfcr. 
At  the  Custom-House  the  Officers  will  not  permit  toy 
Entry  but  according  to  this  prescribed  Form,  the  Statute 
not  having  provided  for  a  deviation  from  it  in  any  case^ 
nor  allovnng  any  Sale  to  be  valid  without  a  strict 
observance  of  it. 


u 


*t 


The  consequence  has  been  that  where  a  Ship  is  mort- 
gaged, the  practice,  I  find,  has  sometimes  been  to  have 
two  Instruments ;  one,  an  absolute  Conveyance  of  the 
Ship;  the  other,  a  Deed  of  Defeasance;  the  former 
only  being  registered  at  the  Custom-House :  In  such  a 
case  a  difficulty  arises  in  enforcingi  in  a  Court  of  Justice, 
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the  Mortgagor's  Right  of  Redemption,  by  setting  up 
the  unregistered  Deed  in  opposition  to  the  registerec! ; 
and  from  thence  has  proceeded  the  idea,  that,  since  the 
Register  Acts  no  Transfer  of  Property  in  a  Ship  could  be 
made,  except  by  way  of  absolute  Sale ;  and,  consequently, 
that  no  valid  Mortgage  of  a  Ship  could  be  made,  since 
these  Acts.    But  this  course  of  reasoning  is  founded  in 
mistake.    If  the  fact  were  established,  that  the  Form  of 
Raster  prescribed  by  the  Acts  were  applicable  only  to 
the  case  of  an  absolute  Sale  of  a  Ship,  and  could  in  no  way 
be  suited  to  a  Transfer  by  way  of  Mortgage,  still  it  would 
not  follow^  as  a  consequence,  that  no  other  than  an 
absolute  Sale  was  intended  to  be  .fllowed,  but  merely 
that  the  Provisions  of  the  Act  should  be  deemed  to 
apply  only  to  an  absolute  Sale,  leaving  all  other  Trans- 
fers of  Property  untouched  by  the  Acts,  to  be  governed 
by  the  same  rules  and  forms  which  prevailed  before  the 
Acts  were  passed,  there  being  nothing  either  in  the 
letter  or  spirit  of  the  Acts  unfavourable  to  the  con- 
tinuance of  the  Mortgage  of  Ships ;  and  it  being  utterly 
imreasonable  that  such  Mortgage  should  be  rendered 
invalid  merely  from  the  non-compfiance  with  a  Form  of 
Register,  which,  according  to  the  hypothesis,  could  in 
no  way  be  adapted  to  it«    It  is  impossible  not  to  see 
that  the  greatest  inconveniences  would  arise  if  either 
^  these  alternatives  prevailed— if  any  prohibition  or 
xestraint  Were  imposed  on  the  right  of  Mortgaging 
fittiips— or  if  the  guards  [tfovided  by  the  Register  Acts 
against  Foreigners  acqiuring  ah  Interest  in  British  Ships 
did  not  extend  to  tiiis  mode  of  Transfer  of  Property. 
It  is  dierefore  of  great  importance  to  have  it  clearly 
miderstoody  that  for  neither  of  these  positions  is  there 
any  foundation.  The  contrary  of  both  is  assumed  in  the 
late  case  of  Wilson  v.  Heather,  decided  by  the  unanimous 


isid. 

» ^ ' 

Thompson  and 
others 

V, 

Smith 
and  others. 
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Thompson  and 
others 

V. 

Smith 
and  others. 


Opinion  of  the  Court  of  Common  Pleas,  without  any 
doubt  on  either  point;  and  in  that  Opinion  I  entirely 
concur.    I  have  no  doubt  that  the  power  of  Mortgaging 
a  Ship  exists  as  fully  since  the  Register  Acts  as  it  did 
before,  provided  the  requisites  prescribed  by  the  Re- 
gister Acts  are  observed.    I  think  there,  is  no  difficulty 
in  effectuating  this.    The  Mortage  will  be  made  by  the 
usual  Bill  of  Sale  of  the  Ship,  containing  in  the  same 
Instrument  a  Defeazahce,  or  Condition  of  Re-transfer 
on  payment  of  the  Mortgage  Money.    This  Bill  of  Sale 
must  contain  the  Recital  of  the  Certificate,  as  the  Act 
directs ;  and  must  be  fully  indorsed  on  the  Certificate 
of  Registry,  if  the  Ship  be  in  Port ;  or  if  at  Sea,  a  fall 
copy  of  it  must  be  transmitted  to  the  Custom-House. 
The  form  of  Indorsement  will  be  the  one  prescribed  by 
the  Act,  but  with  the  addition  of  the  Defeazance,  to 
express  the  true  nature  of  the  Contract  between  the 
Parties,  whenever  it  becomes  material  to  resort  to  en- 
dence  of  it.    There  is  nothing  in  the  Act  to  prevent 
such  an  addition  being  made  to  meet  the  exigency  of 
the  case.    A  greater  deviation  from  the  Form  prescribed 
by  the  Act  was  sanctioned  by  the  Court  of  Common 
Pleas,  in  the  case  of  a  partial  Transfer  of  the  Interest  in  a 
Ship  (m) ;  and  an  ingenious  living  Writer  {n)  has  weO  ob- 
served, that  the  Act  seems  to  require  a  similar  deviation  in 
the  case  of  a  mere  Contract  for  the  Sale  of  a  Ship,  which 
the  Act  directs  to  be  registered,  but  which  cannot  be, 
in  the  exact  words  of  the  Form  prescribed.    A  liberal 
interpretation  of  the  Act  must  be  adopted  to  make 
Form  give  way  to  Substance.    In  the  subsequent  ¥onns 
to  be  observed  at  the  Custom-House,  the  Defeaxance 


(i«)  See  ante,  402,  note  b.      Abbott,  on  Merchant  Sbip8» 
(n)  Mr.  (now  Mr.  Justice)    &c.  p.  44,  and  note  (y.) 
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will  probably  not  be  noticed  either  in  the  Entry  in-  1816^^ 

dorsed,  or  the  Oath,  or  in  the  Memorandum  made  in 
the  Book   of  Registers,  but  adhering  simply  Jto  the  ^ 

form  prescribed  by  the  Act,  it  will  be  registered  as  an  ^ 

absolute  Bill  of  Sale.    But  neither  the  Mortgagor  nor        Smith 
Mortgagee  can  suffer  by  that  omission.    The  Statutes      and  others, 
inyalid&te  the  Transfer  only  in  the  event  of  a  neglect  of 
the  prescribed  requisites  by  the  Parties,  not  for  any 
mistake  or  neglect  by  the  Public  Officers.    And  in  the 
event  of  any  dispute  of  the  Title  in  a  Cjpurt  of  Justice, 
the  proper  evidence  of  Title  will  be  the  original  Docu- 
ments themselves,  not  any  imperfcict  Abstract  made  of 
diem  at  the  Custom-House.    By  that  Abstract,  the 
Mortgagee  will,  it  is  true,  appear  the  sole  and  absolute 
Owner,  and  so  he  is,  pro  tempore,  till  redemption ;  but 
die  Mortgagor's  right  to  call  for  a  Re-transfer  will  ap- 
pear from  the  Bill  of  Sale,  fully  indorsed  on  the  Certi- 
ficate, if  the  Ship  be  in  Port,  or  if  at  Sea,  by  a  full 
copy  transmitted  to  the  Custom-House ;  and  I  see  no 
ground  on  which  that  right  can  be  resisted.    It  is  a 
mistake  to  suppose  that  the  Owner  of  a  Ship  cannot 
make  any  Transfer  of  Property  without  parting  entirely 
%nd  irredeemably  with  all  his  Interest.    The  right  to  re- 
deem, if  it  be  the  Contract  of  the  Parties,  (as  it  was 
in  the  present  Case  between  lAeweUyn  and  Smith),  even 
tiiough  not  noticed  at  the  Custom-House,  still  con- 
tinue to  exist,  and  passed  by  the  second  Bill  of  Sale 
fiom    Llewellyn   to  ITiompson,   by    which    Thompson 
Btood  in  the  place  of  Llewellyn,  and  acquired  against 
liim  and  his  Assignees   the  right  which  he  seeks  to 
enforce  by  this  Bill,  of  possessing  himself  of  the  Certi- 
ficate when  die  Ship  returns  to  Port,  for  the  purpose  of 
faddorsing  diereon,  within  the  ten  days,  his  Bill  of  Sale. 
To  secure  the  attainment  of  that  right,  die  Plaintiffs 
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Thompson  and 
oibors 

•  * 

Smith 
and  others. 


are,  I  think,  clearly  entitled  to  the  assistance  of  a  Court 
of  Equity,  and  to  prevent  the  infraction  of  it,  which 
caniiot  take  place  without  the  breach  of  an  express 
Contract,  and  the  violation  of  every  principle  of  Equity 
and  Justice.  On  these  grounds,  I  think  the  Prayer  of 
the  Bill  is  proper ;  and  as  the  Ship  lias  by  consent  be^i 
sold,  subject  to  the  Decision  of  the  Court,  the  Purchase 
Money  must  be  paid  to  the  Plaintiffs ;  but  as  it  is  a 
Case  in  which  there  was  great  doubt,  I  give  no  Costs. 


25th  February. 

4th  March. 
A  Voluntary  Set- 
tlement in  favour 
of  Strangers f  by 
one  not  indtbted 
at  the  time,  nor 
meaning  aFraud, 
good  agaimt 
subsequent  Cre' 
ditors. 

On  the  Hearing 
of  the  Cause f  an 
Inquiry  will  not 
be  directed 
before  the 
Master,  unless 
a  ground  for  it 
is  laid  in  the 
Pleadings. 


HOLLOWAY  and  others  v.  MILLARD  and  others. 

1  HIS  was  a  Creditor's  Bill,  filed  against  the  Executors 
of  S.  H.  and  also  against  the  Trustees,,  and  Cestuis  que 
Trust,  under  a  Voluntary  Settlement  made  by  her, 
praying  an  account  against  the  Executors ;  and  that 
if  it  should  appear  that  her  Estate  was  insufficient  for 
the  payment  of  her  Debts,  the  deficiency  might  be 
made  good  out  of  the  Property  of  which  the  voluntary 
Settlement  had  been  made,  and  that  a  competent  part 
might  be  sold  for  that  purpose. 

S.  if.  by  her  Will,  29th  April  1809,  gave  all  her 
Real  Estate,  Slc.  to  the  use  of  M.  Lewis  (since  deceased), 
and  the  Defendant  John  Millard,  their  Heirs  and!  As- 
signs, in  Trust  to  sell  the  same,  and  apply  the  produce 
in  aid  of  her  Personal  Estate,  in  discharge  of  her  Debts, 
&c.  and  gave  the  residue  to  jP.  T.  Lewis  and  Millard 
were  appointed  Executors. 

By  a  Settlement,  dated  22d  of  December  i8ie, 
S,  if.  after  reciting  that  she  was  entitled  as  one  of 
four  Co-heiresses  to  a  fourth  part  of  certain  Estates, 
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estimated  at  the  value  of  1 70,000/.,  parts  of  which  Estate 
had  been  contracted  to  be  sold,  she  covenanted  and 
agreed  with  the  Trustees  Letms  and  Millard,  that^ut  of 
her  share  of  the  monies  to  be  produced  by  the  Sale  of 
the  Estates,  she  would  pay  them  36,000/.  Sterling,  upon 
Trust,  to  invest  the  same  in  Government  Securities,  and 
apply  the  Dividends  as  she  should  appoint,  and  for  want 
of  appointment  to  pay  the  same  to  her  for  her  life,  and 
after  her  decease,  then  upon  the  Trusts  mentioned  in 
the  Deed,  in  favour  of  the  Defendants,  the  Cestuis  que 
Trust.  By  a  Codicil,  5th  March  iSii,  S.  H.  confirmed 
her  Will,  and  the  Settlement.  The  36,000/.  was  after- 
wards paid  to  the  Trustees,  and  they  invested  the  same  in 
Qovernment  Securities,  and  applied  the  Dividends  and 
the  Principal  according  to  the  Trusts  of  the  Settlement. 


1816. 

HoLLOWAYsnd 
others 

Millard 
and  others, 


The  Bill  did  not  state  that  the  Deceased  was  indebted 
at  the  time  she  made  the  voluntary  Settlement;  but 
charged  that  it  was  made  in  favour  of  an  illegitimate 
Child,  and  others,  and  that  the  whole  was  voluntary, 
and  made  without  good  or  valuable  Consideration,  and 
void  against  the  Plaintiffs,  who  were  Creditors  sub- 
sequent to  the  Settlement. 


Mr.  Leach,BXid  Mr.  Abercromby,(or  the  Plaintiffs  :-^ 
The  Assets  of  S.  H.  are  insufficient  for  the  payment 
(tf  her  Debts;  the  Question,  therefore,  is,  whether 
the  voluntary  Settlement  made  by  her,  c^  stand 
against  Creditors  subsequent  to  it.  Tlie  Settlement 
being  in  favour  of  a  natural  Child  is  the  same  as  if 
made  in  favour  of  a  Stranger ;  and  we  contend,  that  a 
votontary  Settlemmt  in  favour  of  Strangers  is  always 
bad,  as  against  future  Creditors,  even  though  the  Settler 
was  not  indebted  at  the  time  the  Settlement  was  made, 

F  F  2 
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lIoLLOWAYand 
others 

Millard 
and  otbers. 


The  distinction  is  laid  down  by  Lord  Hardwicke  in 
Lord  Townshend  v.  Witidham  (a).  ''  There  is  no  Case 
where  a  Person  indebted  makes  a  Conv^ance  of  a  Real 
or  Chattel  Interest  for  the  benefit  of  a  Child,  without 
the  consideration  of  Marriage,  or  other  valusHble  coHsider- 
ation,  and  dying  indebted  afterwards,  that  that  shall 
take  place.  There  is  certainly  a  difference  between 
the  Statutes  of  Fraud  of  the  13th  Eliz.  which  is  in 
favour  of  Creditors,  and  the  27th  HJiz*  which  is  in 
favour  of  Purchasers.  But  that  difference  was  never 
suffered  by  way  of  general  rule  to  go  farther  than  this. 
On  the  27th  Eliz.  every  voluntary  Conveyance  made, 
where  afterwards  there  is  a  subsequent  Conveyance 
for  valuable  Consideration,  though  no  fraud  in  that 
voluntary  Conveyance,  nor  the  Person  making  it  at 
all  indebted,  yet  the  determinations  are  that  such  mere 
voluntary  Conveyance  is  void  at  Law  by  the  subsequ^it 
purchase  for  valuable  Consideration.  But  the  differ- 
ence between  that  and  the  13th  EUz.  is  this;  if 
there  is  a  voluntary  Conveyance  of  Real  Estate  or 
Chattel  Interest  by  one  not  indebted  at  the  time,  though 
he  afterwards  becomes  indebted,  if  that  voluntary  Con- 
veyance was  for  a  Child,  and  no  paiticular  evidence  or 
badge  of  fraud  to  deceive  or  defraud  subsequent  Creditors, 
that  will  be  good;  but  if  any  mark  of  fraud,  collusion, 
or  intent  to  deceive  subsequent  Creditors  appears,  that 
will  make  it  void;  otherwise  not,  but  it  will  stand, 
though  afterwards  he  becomes  indebted.  But  I  know 
no  Case  on  the  13th  Eliz.  where  a  man  indebted 
at  the  time  makes  a  mere  voluntary  Conveyance  lo  a 
Child  without  consideration,  and  dies  indebted,  but 
that  it  shall  be  considered  as  part  of  his  Estate  for  the 
bemefit  of  his  Creditors/'     From  these  passages,  it  must 

(a)  2  Ves.  sen.  10. 
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be  infepred,  that  aveluntary  Settlement,  though  made 
by .  one  not  indebted  at  the  time,  is  not  good  against 
fcture  Creditors,  unless  made  in  favour  of  a  Wife  or 
Child.  If  it  were  not  so,,  great  frauds  might  be  practised, 
and  a  person  would  be  enabled  ta  secure  his  property 
against  all  the  accidents  of  lifb. 

By  this  voluntary  Settlement,  the  Settler  reserves 
to  herself  a  Life  Interest,  which  in  some  Cases  has 
been  considered  as  a  badge  of  Fraud,  as  in  Russell  v. 
Hammond  {b),  and  SHleman  v.  Ashdawn  (c). 


1816. 

HoLLowAYaml 

others 

f. 

Millard 

aad  others. 


If  it  should  be  thought,  that  in  order  to  dlsfeat  this 
Settlement  it  is  necessary  to  show  she  was  indebted  at 
the  time  of  making  it,  the  Court,  in  this  C^se,  which  Js 
a  Creditor's  Bill,  will  refer  it  to  the  Master  to  inquire 
whether  this  Lady  was  indebted  at  the  time  of  making 
the  Settlement. 

Mr.  Hart,  Mr.  Wyatt,  Mr.  Wingfield,  Mr.  Barber, 
and  Mr.  Garrat,  for  the  Defendants : — 

This  voluntary  Deed  is  good  agcdnst  the  Plaintiffs, 
who  are  subsequent  Creditors,  it  not  being  charged  in 

« 

the  Bill  that  this  Settler  was  indebted  at  the  time  of  the 
Settlement.  A  man  must  be  indebted,  and  largely  so 
at  the  time,  to  render  sucit  a  Settlement  invalid ;  mere 
Irifling  debts  which  a  person  of  fortune,  in  the  course 
of  housekeeping  must  unavoidably  incur,  would  not  he 
sufficient.  In  Ltuh  v.  Wilkinson  (d),  the  Master  of  the 
Rolls  thought  the  Settler  must  be  insolvent  when  he 
Hiade  a  voluntary  Settlement,  in  order  to  render  it  null 
as  to  Creditors.    There  being  no  charge  in  the  Bill 


(6)  1  Atk.  13. 
(r)  2  Atk.  481- 


(d)  5  Ves.  384. 
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HoLLOWAT  and 

others 
r. 

Millard 

and  others. 
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that  this  Lady  was  indebted  at  the  time  of  the  Settle- 
menty  the  Plaintiffs  are  not  entitled  to  an  Inquiry 
before  the  Master,  as  to  that  fact. 

The  Vice-Chancellor  : — 
Two  Questions  have  been  made  in  this  Cause;  ist. 
Whether  a  voluntary  Settlement  by  one  not  indebted, 
in  favour  of  an  illegitimate  Child,  and  others,  can:  be 
impeached  by  Creditors  subsequent  to  the  Settlement ; 
and  2dly.  Whether  the  Plaintiff,  though  he  has  not 
stated  in  his  Bill  that  the  Settler  was  indebted  when  she 
made  the  Settlement,  is  entitled  to  an  Inquiry  as  to 
that  fact,  the  Bill  being  a  Creditor's  Bill. 

With  respect  to  the  first  point,  it  appears^  that 
S.  H.  being  entitled  to  42,500/.,  makes  a  Settle- 
ment to  the  extent  of  36,000  /.  It  is  a  pure  voluntary 
Settlement  in  favour  of  Strangers  (for  the  ill^tiinate 
Child  cannot  be  considered  otherwise  than  as  a 
Stranger),  without  pecuniary  Consideration,  or  con^ 
sideration  of  Blood,  by  one  not  indebted  at  the  time. 
It  has  been  strongly  insisted  that,  though  a  voluntary 
Settlement  by  one  not  indebted,  is  good  against  future 
Creditors,  if  made  in  favour  of  a  Wife  or  Child ;  yet, 
that  if  made  in  favour  of  Strangers,  as  in  this  Case,  it 
is  not  effectual  against  future  Creditors. 

It  was  not  from  any  doubt  on  this  point,  but  only 
from  its  general  importance,  and  in  deference  to  the  Ai*- 
gument,  that  I  thought  it  right  to  look  into  the  Cases. 

Let  us  first  see  how  it  stands  independent  of  Au- 
thority. The  word  "  voluntary'*  is  not  to  be  found 
either  in  the  Statute  of  the  13th  Eliz.  c.  5,  (upon 
which  the  present  Question  arises),    or  in  the  27th 
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EHz.c.4.  The  13th  Eliz.  is  pointed  only  against 
*^ fraudulent**  Conveyances,  as  appears  from  the  Pre- 
amble; and  such  Conveyances  only  are  thereby  in- 
validated. Fraudulent  Conveyances  are  such,  to  use  the 
words  of  the  Preamble,  as  are  ^'  devised  and  contrived 
of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  end, 
purpose,  and  intent,  to  delay,  hinder,  or  defraud  Cre- 
ditors.'' This  Conveyance  is  not  one  of  that  descrip- 
tioD.  It  is  not  fraudulent  merely  because  it  is  vo- 
luntary. A  voluntary  Conveyance  may  be  made 
of  Real  or  Personal  Property,  without  any  Consi- 
deration whatever,  and  cannot  be  avoided  by  subse- 
quent Creditors,  unless  it  be  of  the  description  men- 
tioned in  the  Statute.  If  a  Person  having  1,000  2.  a 
year,  and  not  indebted  at  the  time,  giveaaway  500/. 
a  year,  the  Gift  is  not  fraudulent^  unless  it  were'made 
with  an  intent  to  defeat  subsequent  Creditors.  Its 
being  voluntary  is  primfi/aae  evidence,  where  the  Party 
is  loaded  with  Debt  at  the  time,  of  an  intuit  to  defeat 
and  defraud  his  Creditors ;  but  if  unindebted,  Mb  dis- 
position is  good.  There  is  no  suggesticm  in  the-  Bill 
that  this  Settler  was  indebted  at  the  time ;  she  was  not 
in  Trade;  and  the  Settlement  did  not  include  all  her 
Property;  6,000/.  being  left  unsettled.  She  was  cul- 
pable in  becoming  tl^  Parent  of  such  a  Child,  but 
the  Child  being  bom,  it  was  her  duty  to  protect  and  pro- 
vide for  it.  A  voluntary  disposition,  even  in  favour  of  a 
Child,  is  not  good,  if  the  Party  is  indebted  at  the  time  (e). 


1816. 

« ^ ' 

Hollow  AY  and 
others 

V. 
MlLLAED 

and  others. 


A  Dictum  of   Lord  Hardwicke,   in    Toumshend  v. 
Windham  (f)  has  been  much  relied  on.    Supposing 


(«)  Fitier  v,  Fitzer,  2.  Atk. 
511.  Taylor  v.  Jones,  a  Atk. 
600. 


(/)  2  Ves.  Sen.  10. 
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Hollow  AT  and 
others 

V. 

Millard 
and  others. 


Lord  Hardwicke*s  words  to  be  correctly  reported,  they 
only  amount  to  this,  that  he  is  speaking  afiBrmatiyely, 
when  a  voluntary  Deed  will  be  good,  and  so  far  the 
proposition  is  true ;  but  it  is  not  thence  to  be  inferred, 
that  every  voluntary  Conveyance  not  in  favour  of  a 
Child  is  bad  against  subsequent  Creditors.  If,  in  that 
passage,  the  words  *'for  a  Child'*  had  been  omitted,  still 
the  proposition  would  have  been  correct,  and  I  have 
Lord  Hardwicke's  authority'for  saying  so,  as  will  appear 
from  some  Determinations  of  his,  which  I  shall  notice* 
In  Walker  v.  Burroughs  (g\  his  Lordship  says,  ''  It  has 
been  said,  all  voluntary  Settlements  are  void  against 
Creditors,  equally  the  same  as  they  are  against  subse- 
quent Purchasers \mder  the  Statute 27th  Eliz.  c.4 ;  but 
this  will  not  hold ;  for  there  is  always  a  distinction  upon 
the  two  Statutes  (the  13th  Eliz.  c.  5,  and  the  ayth  EKx. 
c.4.)  It  is  necessary,  on  the  13th  Eliz.  to  prove  at  the 
making  of  the  Settlement,  the  person  conoeying  was 
indebted  at  the  time,  or  immediately  after  the  execution 
of  the  Deed,  or  otherwise  it  would  be  attended  with  bad 
consequences,  because  the  Statute  extends  to  Goods 
and  Chattels,  and  such  construction  would  defeat  every 
provision  for  Children  and  Families,  though  the  Father 
was  not  indebted  at  the  time."  In  another  passage  in 
the  same  Case,  he  says, "  Where  a  man  has  died  indebted, 
who  in  his  life-time  made  a  voluntary  Settlement,  upon 
appUcation  to  this"^ Court  to  make  it  subject  to  his  Debts 
as  real  Assets,  the  Court  have  always  denied  it,  unless 
you  show  he  was  indebted  at  the  time  the  Conveyance 
was  executed."  Now  here,  you  observe,  the  proposition 
is  laid  down  generally,  that  a  voluntary  Settlement  by 
one  not  indebted,  is  good  against  subsequent  Creditors ; 

(g)    1  Atk.  93.    The  Re-     of  this   Case,    which  agrsies 
porter  has  seen  a  MS.  Note     with  the  printed  Report. 


CASES    IN    CHANCERY. 


421 


and  it  is  not  said,  that  to  be  good  such  voluntary 
Settlement  must  be  made  in  favour  of  a  Child.    In 
MttsseUy,  Hammond  (A)  Lord  Hardwiche  expresses  him- 
.self  in  the  same  taianner.    In  that  Case  it  was  also 
determined,  that  where  a  Father  took  ba^  an  Annuity 
.  to  the  value  of  the  Estate  comprised  in  the  Settlement, 
it  was  tantamount  to  a  continuance  in  possession,  and  a 
circumstance  of  fraud;  and  he  relieved  the  Creditors 
against  the  Settlement ;  but  it  does  not  therefore  follow 
that  every  Interest  taken  backr  for  Life  is  to  be  con- 
sidered as  fraudulent,  but  only  whei:e  it  is  so  reserved 
.for  the  purpose  of  defeating  future  Creditors.     The 
meaning,  therefore,  of  what  Lord  Hardwiche  said  in 
.  Twomhend  v.  Windham,  is  clearly  ascertained  by  what  he 
said  in  the  other  Cases  to  which  I  have  alluded.   In  Lmh 
,▼•  WHkinson  (t),  a  Bill  by  a  Creditor  subsequent  to  a  vd- 
Juntary  Settlement  made  by  one  not  indebted  at  the  time, 
seeking  to  impeach  the' Settlement,  was  dismissed ;  and 
in  Kidney  v.  Coussmqker  (X;),  a  voluntary  Settlement  was 
held  to  be  fraudulent  only  against  such  as  were  Credi- 
tors at  the  time.    In  Sykes  v.  Hastings,  recently  deter- 
mined at  the  Rolb  (J),  the  same  Rule  was  acted  upon, 
though  the  Settlement  was  made  under  very  extraor- 
^dinary  circumstances.  It  is  clear,  therefore,  from  the  Au- 
thorities, that  a  voluntary  Settlement  of  Real  or  Personal 
•Property,  by  a  person  not  indebted  at  the  time,  nor 
meaning  a  Fraud,  is  good  against  subsequent  Creditors. 


1816. 
^^ ^ f 

Hollow  AT  and 

others 

.«. 

Millard 

.and  others. 


With  respect  to  the  second  point,  I  am  of  opinion 
the  Plaintiffs  are  not  entitled  to  a  Reference  to  the 
Master,  to  inquire  whether  the  Settler  was  indebted 
at  the  time  she  made  this  voluntary  Settlement.    No 


(h)  1  Atk.  15. 
(i) '6-^68.384. 


(k)  13  Vcs.  155. 
(0  A.D.  1814. 
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HoLLOWAT  and 
others 

V. 
MiLLABD 

andoChcn. 


ground  for  such  an  Inquiry  is  laid  in  the  Pleading* 
The  Bill  does  not  allege  she  was  indebted  at  the  tiine 
but  it  is  filed  on  the  broad  principle,  that  wheth^  she 
was  indebted  or  not  at  the  time»  the  Settlement  was 
bad.    In  Lush  v.  Wilkinson,  the  Master  of  the  RoUs 
was  pressed  to  direct  such  an  Inquiry,  but  he  reused  it, 
though  the  feet,  whether  she.  was  indebted,  was  put  in 
Issue  by  the  BilL    There,  the  fact,  that  she  was  in- 
debted being  alleged  in  the  Bill,  but  not  proired,  furtho* 
Inquiry  was  refused.       In  Kidney  v.   Omssmaker  a 
further  Inquiry  was  directed ;  but  the  Master  ef  ike 
Rolh  distinguishes  that  case  from  Lush  v.  Wiikinsm. 
He  says,  "  It  is  said,  as  the  Creditors  liaye  not  proved, 
that  the  Testator  was  indebted  at  the  date  of  the 
Settlement,  that  is  not  now  to  be  made  a  subject  of 
Inquiry.     The  case  of  Lush  ▼•    Wilkimon,   cited  m 
support  of  that  proposition,   does  not  resemUe  tin 
Case.    In  that  Cause  the  Bill  was  filed  for  the  er- 
preift  purpose  of  afiecting  the  S^tlement,  upon  the 
ground,  that  the  Settler  was  insolyent  at  the  time  it 
was  made.    There  was  no  Evidence  in  support  of  tbe 
Bill ;  there  was  Evidence  to  the  contrary  produced  by 
the  Widow.      The  only  reason  for  surprise  thereto 
is,  that  Lord  Alvanley  did  not  absolutely  dismiss  the 
Bill,  instead  of  giving  liberty  to  file  another.    But  in 
this  instance  the  Creditor,  not  apprised  of  the  Setde- 
ment,  filed  the  Bill  to  afiect  all  Uie  Devisees;  and  tiuB 
Settlement  came  out  in  the  Answer,    which  led  to 
Inquiry .**     Here,  the  Plaintiffs  were  apprised  of  ^^ 
Settlement,  and,  as  in  Lush  v.  Wilkinson,  the  BiH  w<s 
filed  for  the  express  purpose  of  impeaching  it,  but  oo 
ground  is  laid  for  the  Inquiry,  in  the  Bill ;  that  Case, 
therefore,  and  Kidney  v.  Coussmaker,  are  clear  Autho- 
rities for  refusing  the  Inquiry.     The  Bill,  so  for  as 
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r^ards  the  Defendant  jP.  7'.  and  the  other  Parties  181C. 

interested  in  the  Settlement,  must  be  dismissed  with 
Costs;  and  the  usual  Decree  taken  for  an  Account 
against  the  Representatives  of  S.  H. 


LOWNDES  and  BATON  v.  TAYLOR  and 

CALLOW.  ^^^  ^^^• 

I8t  April. 

J.  HE  Plaintiffs  were  Bankrupts,  and  the  Defendants       Flea  of  Bank- 
claimed  to  be  Creditors ;  but  instead  of  seeking  Relief  rupicy^  to  a  Bill 
under  the  Commission,  they  brought  an  Action  against  ^^  bankrupts 
the  Plaintiffs.  ieekingaDis- 

cvotry  tnaidqf 
their  Defence  to 
The  present  Bill  was  filed  by  the  Defendants  in  the  ^  Actiofh  and 

Action  at  Law,  -  stating  various  Accounts  between  the  Payment  of  the 

Parties,  and  that  on  the  taking  of  the  Accounts  a  Balance  Balance  found 

would  be  found  due  from  the  Defendants ;  and  the  Bill  ^^  ^^  ^^  ^ 

stated,  that  the  Plaintiffs  '*  being  desirous  to  have  the    /      ^  ^  ^ . 

..  /  ;   1         ,     1      T?  1  .,  t  AccountSyOndan 

said  Accounts  settled,  and  the  Balance  paid  to  them,  Jnjunction  in  the 

had  applied  to  the  Defendants  to  come  to  and  concur  in  mean  time  tyoer" 

a  Settlement  of  the  said  Accounts,  and  to  pay  the  rukd. 

Balance  which  should  appear  to  be  due  from  them  on 

the  taking  thereof.^    The  Prayer  of  the  Bill  was,  that 

an  Account  might  be  taken  of  all  the  Dealings  and 

Transactions  between  the  Plaintiflb  and  the  Defendants, 

and  between  them  and  any  other  Person  or  Persons  on 

joint  Account  or  otherwise ;  and  in  case  the  Plaintiffs 

should  be  found  liable  to  the  Payment  of  the  Sum  of 

136/.  i8«.  *]d.  (the  Sum  for  which  the  Action  was 

brought),  that  the  Defendants  might  have  Credit  in 

AooouAt  with  the  Plaintiffi»  for  such  Sum ;  and  that  the 

Monies  due  to  the  Plaintiffs  from  the  said  Defendants 


i 


t)^'«^  „MA  not  y^^^  '^ 

*^''  ..   ..  Vn suv^^°^t: 3Vft vete ^^ «^^^,^,  , 
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The  Vice-Chancellor: — 
If  the  Plaintiffs  were  solvent,  there  is  no  doubt  a  Bill 
for  a  Discovery,  and  for  Payment  of  the  Balance  that 
might  appear  due  to  them  on  the  taking  of  the  Accounts, 
and  for  an  Injunction  in  the  mean  time,  would  be  proper. 
It  is  equally  clear,  and  it  is  admitted,  that  a  Bankrupt 
may  file  a  mere  Bill  of  Discovery  in  aid  of  a  Defence  at 
Law ;  and  that  this  Bill  would  have  been  good  if  it  had 
not  prayed  Relief.  It  is  clear  the  Plaintiffs  are  not 
entitled  to  that  part  of  the  Relief  which  seeks  the  Pay- 
ment to  them  of  what  may  appear  due  on  the  taking  of 
the  Accounts^  for  that  belongs  to  their  Assignees,  who 
are  not  Parties  to  this  Bill ;  but  I  think  they  are  entitled 
to  «o  much  of  the  Relief  prayed,  as  prays,  that  the  Ac- 
counts  may  be  taken ;  for,  in  complicated  Accounts,  as 
these  appear  to  be  (and  the  Plea  must  be  taken  to  admit 
the  Statements  in  the  Bill),  they  have  a  right  to  say 
they  will  not  be  satisfied  by  the  mere  Answer  of  the 
Defendants.  They  have  a  right,  not  only  to  a  Discovery 
by  the  Defendants  Answers,  but  also  tp  have  the  Ac- 
coiAits  taken,  for  they  could  not  be  taken  at  Law.  This 
is  not  an  objection  for  want  of  Parties,  nor  do  I  think 
such  an  objection  would  have  been  available. 


This  is  my  present  impression,  but  I  will  look  into 
the  Pleadings. 

His  Honor,  on  this  day,  re-stated  his  Opinion,  which,  April  1, 
he  observed,  had  been  confirmed  by  looking  more  par- 
ticularly into  the  Pleadings. 

Plea  over-ruled. 


1816. 

L0WNDK8  and 

Baton 

v.* 

Taylor  and 

Callow. 


N.B.  On  Appeal  to  the  Lord  Chancellor,  24th  July 
1816,  His  Honor's  Decision  was  Affirmed. 
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1816.  Ex  parte  KEY,  in  the  Matter  of  JOSEPH  KERNO'K 

a  Bankrupt. 

9th  April. 

Where  the  1  HE  Bankrupt,  previous  to  a  Commission  of  Bank- 
Grantorofan  ruptcy  issued  against  him,  dated  28th  of  December 
"^"jrI!/ P^*"^^^  1810,  assigned  to  the  Petitioner  certain  Real  Property, 
^\   ,  to  secure  the  payment  of  an  Annuity  of  330/.  granted 

Bankrupt  and     ^^  ^^^  Petitioner;   and  also  executed  a  Warrant  of 
arrears  of  the      Attorney,  as  an  additional  Security. 
Annuity  become 

due  after  the  fhe  Annuity  was  not  in  arrear  previous  to  the  Bank- 

Bmkr^ptcy,  the  ^^^^ .  ^^^  ^^  ^j^^  ^j^^  ^^  presenting  this  Petition,  the 

will  on  thePeti'  ^^^  0^399'*  9«»  6^*  was  due  in  respect  of  Arrears. 
tion  of  the 

Grantee^  be  The  Petition  prayed,  that  the  Premises  so  charged 

ordered  to  be  ^j^h  ^hg  Annuity  might  be  directed  to  be  sold,  and 

'^  *^!fL  ^^^^  *^  money  arising  from  the  Sale  might  be  paid  to 

'      *2  r  ^     r  the  Petitioner,  in  satisfaction  of  so  much  of  the  arrears 
lit  sattsjactton  oj 

so  much  of  the     ^^^  value  of  the  said  Annuity  as  the  same  would  extend 

arrears  and         to  satisfy ;  and  that  the  Petitioner  might  be  at  liberty 

value  of  the        to  prove  the  residue  imder  the  Commission. 

Annuity^  as  the 

same  xnU  extend 

to  satisfy^  and 

the  Grantee  be 

allowed  to  ^Mr.   Cullen,   contra,   insisted,  that  such  an  Order 

prove  the  could  not  be  made ; — 1st,  because  so  long  a  period  liad 

residue  under       elapsed  since  the  Bankruptcy ;  and  adly,  because  Lord 

omnnssum.    JJardtoicke,  in  ex  parte  Artis  (a),  appears  to  have  been 

of  opinion,  that  where  an  Annuity  is  secured  by  Real 

(a)  s  Ves.  sen.  489. 


Mr.  Hone  for  the  Petition. 
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Estate^  it  cannot  be  proved  under  a  Commission;  and  1816. 

he  contended,  that  the  40  Geo.  III.  c.  121,  sec.  17.  does 

not  apply  to  Annuities  so  secured.    In  this  Case  there  ^ 

were  no  arrears  previously  to  the  Bankruptcy,  nor  any  ^ 

Penalty  then  incurred,  which  distinguishes  this  Case       Kernot. 

from  ex  parte  Whitehead  (6),  as  to  which  Case  I  have 

been  informed  by  one  of  the  Counsel  in  the  Cause  that 

the  Security  on  the  Real  Estate  was  given  up,  and  that 

no  point  turned  upon  that. 

Mr.  Hone,  in  reply : — 

The  Act  is  general  in  its  terms,  and  without  any 
exception.  Recently,  in  Ex  parte  Nay/or  in  re  New- 
marsh,  18th  Aug.  1815,  where  Freehold  and  Copyhold 
Lands  had  been  assigned  as  a  Security  for  the  due 
payment  of  an  Annuity,  the  Lord  Chancellor  made  an 
Order  according  to  the  Prayer  of  a  Petition  lijce  the 
present  (c).  According  to  the  Report  of  Ex  parte 
Whitehead,  the  Annuity  was  secured  by  Real  Estate, 
and  it  is  not  stated  that  the  Securities  were  given  up. 
There  is  no  Limitation  of  the  time  within  which  a  Proof 
is  to  be  made. 


(&)  Merivale,  p.  10.  127.  to  be  proved;    and  if  it  was 

(c)  The  Order  made  in  that  found  the  Petitioner  had  not 

Case  was,  to  inquire,  whether  a  good  Annuity,   to  take  an 

the    Petitioner    had  a   valid  account  of  the  Sum  advanced 

Annuity  secured  on  Freehold  for  the  purchase  thereof  and 

and  Copyhold  Premises  and  Interest  at  5  per  Cent.,   and 

ElstateSy  and  to  set  a  value  on  '  deduct  payments  received  on 

it,   and    sell    the   Premises,  account  of  the  Annuityi  and 

and  apply  the  produce  in  sa-  the  Petitioner  to  be  at  liberty 

tisfaction  of  the  vake ;  but  to  prove  the  Balance, 
if  not  sufficienti   the  Surplus 
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1816.  The  Vice-Chancellor  : — 

^        '         It  is  the  course  in  Bankruptcy,  when  the  Penalty  for 

Ex  parte        gecuiing  an  Annuity  is  forfeited  before  the  Bankruptcy, 

the  Annuity  is  valued,  and  proof  is  made  accordingly ; 

Kernot.  ^^^  ^^  "^^  h^en  contended  that  was  never  done  bat 
in  the  case  of  a  mere  Personal  Annuity,  and  not  when 
the  Annuity  was  secured  on .  Real  Property, "  and  er 
parte  Artis  before  Lord  Hardwkke,  is  referred  to*  He 
only  says  how  the  proof  is  where  it  is  a  Personal  An- 
nuity, but  it  is  not  thence  to  be  inferred  that  a  different 
Rule  prevails  where  the  Annuity  is  secured  by  Real 
Estate ;  nor  has  any  Case  been  cited  to  establish  that 
distinction.  The  49th  Geo.  III.  c.  121,  s.  17,  is  framed 
in  general  terms,  and  applies  as  well  to  Annuities 
secured  by  Real  Estate,  as  to  mere  Personal  Annuities;, 
and  it  is  provided  that  the  Certificate  shall  be  a  dis- 
charge of  the  Bankrupt,  **  against  all  Demands  whatever 
in  respect  of  the  Annuity,  and  the  Arrears  and  future 
Payments  thereof  (d)/'     Prior  to  the  Bankruptcy  the 

(d)  The  words  of  the  17th  at  or  before  the  time  of  the 

Section  of  the  49  Geo,  III.  Bankruptcy,    to  prove  under 

c.  121,  are,  ^'  And  be  it  further  such  Commission,  as  a  Credi- 

enactedybytbe  Avthority  afore-  tor  for  the  value  of  such  An- 

said.  That  it  shall  be  compe-  nuity,  which  value  the  Com- 

tent  to  any  Atmiuity  Creditor  missioners  shall  have  power, 

of  am/  Person  against  whom  a  and  are  hereby  reqaired»   to 

Conunission  of  Bankrupt  issues  ascertain;  and  the  Certi/kaU 

after  the  passing  of  this  Act,  of  every  Bankrupt  under  wiate 

whether  the  same  shall  be  se-  Commission  such  proof  be  or 

cured  by  Bond  or  Covenant,  or  might  have  been  madSf  shall  be 

Bond  and   Covenant,    or   by  a  discharge  of  such  Bankrtipi 

•whatever  Assurance  or  Assur^  against  all  Demands  whatever 

ances  the  same  shall  be  secured,  in  respect  of  such  Annuity, 

and  whether   there  shall  or  and   the   arrears  and  fatars 

shall  not  be,   or   have  been,  Payments  thereof  in  the  same 

any  arrears  of  such  Annuity,  manner   as  such    Certificate 
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Creditor  had  a  Pei'sonal  and  a  Real  Security,  but  now,  1816. 

after  the  Bankruptcy,  and  a  Certificate,  he  loses  his 

Persond  Security.    If  the  Certificate  is  by  the  Act  to  ^ 

bar  his  Personal  Claim,  surely  the  Creditor  is  to  be 

allowed  to  prove.    In  the  Case  mentioned  at  the  Bar,       Kbunot. 

£r  parte  Nayhr,  the  Lord  Chancellor  made  such  an 

Order  as  is  here  prayed ;  and,  in  Ex  parte  Whitehead, 

the  question,  how  such   an  Annuity  as   this   was  to 

be  valued,  underwent  great  consideration;   but  not  a 

doubt  was  suggested  whether  it  was  a  Case  where  the 

Annuity  ought  to  be  valued;  and  it  does  not  appear  in 

tiie  Report  that  the  Real  Security  was  given  up.    This 

Annuity  Creditor  is  not,  therefore,  precluded  by  the 

nature  of  his  Annuity  from  making  this  application ; 

nor  does  the  circumstance  that  there  were  no  arrears 

due  before  the  Bankruptcy  make  any  difference,  the 

wiMfds  of  the  49  Geo.  3,  bein^  general. 


The  delay  in  making  the  application  is  of  no  im- 
portance. If  the  Creditor  comes  in  under  the  Com- 
mission, it  must  be  in  respect  of  the  Debt  as  it  stood  at 
the  time  of  the  Bankruptcy;  and  whether  he  comes 
in  immediately,  or  ten  years  after  the  ii^suing  of  the 
Commission,  is  unimportant.  This  Creditor  must,  of 
course,  account  for  what  he  has  received  in  respect  of 
the  Annuity  since  the  Bankruptcy;  he  cannot  prove 
the  value  of  the  Annuity,  as  it  was  at  the  time  of  the 
Bankruptcy,  and  retain  what  he  has  received  subsequent 
to  the  Bankruptcy. 

would  discharge  the  Baidcrupt     have  been  proved  uader  the 
with    respect  to    any    other     Commission/' 
Debt  proTtd,  or  which  might 

Go 
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1616.  Mr.  Hone:-^ 

Ex  parte  '^  ^®  ^^^  ^  account  for  what  has  been  received 

Kit  sii^ce  the  Bankruptcy,  we  had  rather  hare  the  Petition 

V.  dismissed. 

Kbriiot. 

The  Vice-Chancellok  : — 

That  is  for  your  Consideration.  Then  let  the 
Petition  be  dismissed. 

N.  B.  A  Petition  was  afterwards  preferred,  on  the 
15th  of  August,  with  the  same  Prayer  as  in  the  former 
Petition ;  the  Petitioner,  on  consideration,  being  desir- 
ous of  proving  his  Debt,  though  he  should  be  obliged  to 
give  up  what  he  had  received  since  the  Bankruptoy. 
The  Case  was  re-argued  by  Mr.  Cullen  and  Mr»  Hmm^ 
and  the  Vice-chancellor  expressed  himself  to  the  saaie 
effect  as  on  the  former  Petition,  and  directed  the  Ooete 
of  the  Petition  to  be  paid  by  the  Petitioner. 


8tb,  llth,23d,  s======a=a=B=======as======== 

April. 

SAMUEL  BEACHCROFT,  MARGARET  BEACH- 

JJLalTi      CROFT,  WILLIAM    BEACHCROFT,  (since  de- 
Man  "  to  my  ceased),  ELIZA   BEACHCROFT,  and   GEORGE 

Children  the  Sum      BEACHCROFT,    Infants,    by    HENRY    HAKE 
of  Pounds  Ster-        SEWARD,  their  next  Frwnd— Plaintiffs. 
ling  5000  eachr  MATTHEWS      BEACHCROFT,     and     THOMAS 

Parol  Evidence        ggwARD      BEACHCROFT     (since     deceased), 

alloxved  to  show  ^  '' 

who  the  Testator      WCHARD     ROCHE,     and     JOHN     HARVEY 

considered  in  the       DANBY,  and  His  Majesty's  Attorney-Gbnxeal 

Character  of  — Defendants. 

Children^  and        o 

they^hiroing  ob^  OAMUEL  BEACHCROFT,  resident  in   the   Bast 

tainedaName        Indies,  made  his  Will,  dated  24th  of  March  i8q5» 

by  Reputation^ 

admitted  to  take  as  a  Class,  though  Illegitimate,  and  not  named  in  the  JFUL 
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BEACHCaOfT 

and  others 

V. 


oonftaining  the  following  Bequest : — *'  As  to  the  worldly  1 81  a. 

Eiects  I  may  stand  possessed  of  at  the  time  of  my 

death,  I  dispose  of  them  as  follows : — It  is  my  will 

and  desire  that  all  my  lawful  Debts  be  first  satisfied.  Out 

of  the  residue  I  give  and  bequeath  as  follows:  to  my    BAiiCHcaoft 

Children^  the  Sum  of  Pounds  Sterling  5000  each;  to        Ri»GHt, 

the  Mother  of  my  Children  the  Sum  of  Sicca  Rupees      and  oth«fi. 

€000,  which   I  request  my  Executcurs  will  secure  to 

her  in  the  most  advantageous  way.    To  John  Henry 

Cruinard,  employed  in  my  Office,  Sicca  Rupees  2000. 

And  the  residue  to  be  divided  equally  amongst  my 

surviving  Brothers  and  Sisters.    Finally,  I  constitute 

and  appoint  Richard  Roche,  and  John  Harvey  Danby^ 

Esqrs.,  my  true  and  lawful  Executors  in  Bengal,  and 

Matthews  and  Thomas  Seward  Beachcr<^,  Esqrs.^  my 

true  and  lawful  Executors  in  England." 

>  The  Testator  died  a  Bachelor,  on  the  20th  of  March 
1806,  leaving  the  Plaintiffs,  as  the  Bill  charged,  his 
only  natural  Children  by  a  native  Woman,  alluded  to 
in  his  WiU,  as  the  Mother  of  his  Children,  who  also 
survived  the  Testator. 

The  Bill  containing  these  statements,  and  also  stating 
that  the  Defendants  Roche  and  Danby  were  resident 
out  of  the  Jurisdiction  of  the  Court,  prayed  payment 
of  the  Legacies  to  the  Plaintiffs — an  account,  if  Assets 
were  not  admitted — the  appointment  of  Guardians,  and 
an  allowance  for  maintoiance. 

The  Defendants,  Matthews  Beachcroft,  and  Thomas 
Seward  Beachcroft,  by  their  joint  and  several  Answiirs, 
s4«utled  Assets;  but  insisted  the  Pl^tifis  weie  not 
entitlM  to  the  Legacies  they  claimed. 

G  G  2 
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1816. 

' V ' 

Bbacbcroft 
and  others 

V. 
BXACHCROFT, 

tnd  oihen. 


After  these  Answers  were  put  iti,  the  Defendant, 
Thomas  Seward  Btachcroft,  died.  Exceptions  were 
taken  to  the  Answers ;  and  a  further  Answer  was  put 
in  by  Matthews  Beachcrofi. 

After  Publication  had  passed^  the  Plaintiff,  Eliza 
Beachcrofi,  died  at  the  age  of  sixteen,  and  thereupon  a 
Bill  of  Revivor  was  filed  against  the  Attomey^Crtneral, 
who  by  his  answer  claimed  such  Interestt  as  His 
Majesty  might  appear  entitled  to^ 

From  the  written  and  Patol  Evidence  in  die  Cause, 
it  was  clearly  proved  that  the  Plaintifis,  Samuel,  WilUam, 
and  Margaret  Beachcrofi,  were  acknowledged  by  the 
Testator  as  his  Children,  and  took  his  name ;  that  they 
were  sent  from  India  to    the   Defendants,  Matthews 
Beachcrofi,  and  Thomas  Seward  Beachcrofi,  for  Edu- 
*cation.     It  was  in  proof  also,  that  the  Plaintiffs,  EUxa 
and  George  Beachcrofi  were  bom  previous  to  the  Tes- 
tator's Win,  and  sent  after  his  death  to  England.    The 
'Evidence  also,  from  the  correspondence  between  the 
Testator  and  the  Defendants  Matthews  Beachcrofi,  and 
ITiomas  Seward  Beachcrofi,  clearly  showed,   that  the 
Testator    felt   all    the   tenderness   and    anxiety  of  a 
Parent  for  the  Plaintiffs,  Samuel,  WilKam,  and   Marjj 
Beachcrofi. 

Mr.  Hart,  and  Mr.  Phillimore,  for  the  Plaintifis ; 
and  Mr.  Mitford,  for  the  Crown,  in  the  same 
Interest  with  the  Plaintiffs. 


From  the  whole  Will  taken  together,  it  is  clear  that 
future  legitimate  Children  were  not  in  the  Testator^s' 
contemplation. 
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1816. 

Beachcroft 
and  others 

V. 


and  others. 


It  is  evident^  that  present,  existing  Children,  were 
meant  by  the  Testator,  and  being  a  Bachelor  he  must 
mean  his  illegitimate  Children;  and  as  the  Evidence 
has  clearly  shown  that  the  Plaintiffs  were  his  illegiti- 
mate Children,  and  acknowledged  as  such,  they  are  Beachcroft, 
entitled  to  the  Legacies.  It  was  not  necessary  to  name  Roche, 
the  Children  to  enable  them  to  take.  Evidence  being 
admissible  to  ascertain  them.  On  this  point,  Gordon 
y.  Gordon  (a),  Earle  v.  Wihon  (6),  and  Wilkinson  v. 
Adam  (c),  are  Authorities.  In  Blundell  v.  Dumi  and 
the  Attorney-General,  before  the  Master  of  the  Rolls, 
6th  and  8th  of  July  i8o8,  the  Tegtator,  by  his  Will, 
*24th  of  November  1796,  gave  certain  Money  in  the 
Funds  to  Trustees,  "  In  Trust,  to  pay  my  Wife,  or  re- 
puted Wife,  Sarah,  the  Sum  of  40  /.  Yearly,  for  her  Life;*' 
and  his  Trade,  Stock,  and  Implements;  and  directed 
his  Executors  ''  to  educate  my  Children  in  the  way  they 
think  proper ;''  and  after  some  Legacies,  gave  the  residue 
and  remainder  of  his  Estate  and  Effects  to  his  Execu- 
tors, "  In  Trust,  to  divide  the  Interest  among  my 
Children  that  are  now  living,  and  also  the  Child  or 
Children  that  my  Wife  is  now  ensient  with,  at  their 
respective  ages  of  twenty-one  years ;  and  also  to  divide 
the  Principal  at  their  respective  Ages  of  twenty-one  years. 
Share  and  Share  alike ;"  and  died,  leaving  his  Wife,  or 
reputed  Wife,  and  three  Children,  the  youngest  of  whom 
she  was  ensient  with ;  and  the  Plaintiff  and  others,  his 
next  of  kin.  His  Honor  Decreed,  that  the  residue  was 
divisible  into  three  equal  parts,  and  that  the  part  of  one 
of  the  Children,  who  died,  vested  in  the  Crown.  This 
Case  comes  very   near   the  present,  and  shows,  that 


(a)  Merivale,  p.  141. 
(6)  17  Ves.  528. 


(c)  1  Ves.  and  Bea.  4^3<^ 
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BXACHCROFT 

and  others 

v« 

BftACHCROFTy 
.  ROCHI, 

and  others* 


illegitimate  Children  may  take  under  the  description  of 
Children.  So  far  from  being  a  provision  in  faTOur 
of  a  future  Wife  and  Children,  Marriage  and  the  Birth 
of  a  Child,  would  have  revoked  the  Will* 

Sir  Arthur    Pigott,  and    Mr.  ShadweU,  for  the 

Defendants : — 

There  are  not  all  the  proper  Parties  to  this  Suit.    All 

those  interested  as  residuary  Legatees,  some  of  whoa 

perhaps  are  Infants  and  Femes  Covert,  ought  to  have 

been  made  Parties. 

Undoubtedly,  the  Court  will  feel  disposed,  if  it  caa» 
to  decree  in  favour  of  these  Plaintiffs;  but  the  Law 
must  be  administered  on  system  and  principle,  however 
harshly  it  may  operate. 

This  is  a  Case  depending  on  the  Construction  of  a 
Will,  and  no  Case  warrants  the  admission  of  Evidence 
to  influence  such  Construction.  Here  is  no  umbiguitas 
latens,  but  only  ambiguitas  patens.  No  Case  has  oc» 
curred  where  the  word  Children  in  a  Will  has  been 
hdd  to  mean  other  than  legitimate  Children.  When- 
ever illegitimate  Children  have  been  allowed  to  take 
under  a  Will,  they  have  been  clearly  designated  on  the 
face  of  the  Will.  The  Bequest  is  "  to  my  Children" 
only — no  name — ^no  mother — no  number,  mentioned — 
no  description.  It  is  not  said,  "  now  living  with  me,''  or, 
*'  at  such  a  School,''  but  simply,  ^*  to  my  Children."  If  the 
Mother  had  been  named,  and  the  Mon^  was  given  to 
the  Childr^i  of  that  Mother,  there  would  havebe«i  more 
of  certainty.  The  Law  acknowledges  no  Children  but 
those  bom  in  M^iriage.  An  illegitimate  Child  may  be 
made  an  object  of  bounty,  provided  he  is  cleatly  de- 
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Mgn^ted  on  the  face  of  the  Will,  but  can  not  take 
under  a  Bequest»  "  to  my  Children."  When  a  Testator 
in  his  Will,  uses  the  word  Issue,  Heirs>  or  Childreii> 
he  is  taken  to  mean,  legal  Issue,  legal  Heirs,  and 
legal  Children.  Suppose  this  Testator  had  married 
after  the  making  of  his  WiU,  and  had  Children,  would 
not  those  Children  take  under  this  Will  ?  Suppose  the 
Testator  cohabited  with  more  than  one  Woman,  are 
his  Children  by  each  Woman  entitled ;  or  is  Evidence 
to  be  admitted  to  show  what  Children  were  intended  ? 
It  would  introduce  great  inconvenience  if  that  were 
fdlowed.  When  this  Testator  gives  '*  to  his  Children,'' 
^and  has  no  Children  at  the  time,  the  Bequest  must  be 
considered  as  prospeptive,  and  as  meaning  Children 
in  case  he  should  be  married.  If  a  Will  is,  capable  of 
two  Constructions,  such  Construction  must  be  given  as 
is  consistent  with  Law. 


1816^ 

Beacbcroftp 
and  othem 

PiSACHCRPfT, 
ROCHII, 

and  Others. 


No  doubt  an  illegitimate  Child,  if  he  has  acquired 
a  name  by  reputation,  may  take,  as  appears  from  Lord 
Coke  (d),  and  Blodwell  v.  Edwards,  there  referred  to, 
which  Case  is  best  reported  in  Cro,  Eliz.  (e) ;  but  in  this 
Bequest  no  Children  are  mentioned  by  name.  Lord 
Coke's  words  are,  ''  Qui  ex  dumnato  Coitu  nascuntur 
jmter  liberos  noncompytentur\  and,  as  IMtleton  saith,  a 
Bastard  is  Qmosi  nuUiui  Filius,  and  can  have  no  name  of 
reputation  as  soon  as  he  is  bom.  So  it  is  if  a  man  make 
a  Lease  for  life  to  B.,  the  remainder  to  the  eldest  Issue 
Mate  of  B.  to  be  begotten  of  the  Body  of  Jane  S., 
whether  the  same  Issue  be  legitimate  or  illegitimate.  B. 
hath  Issue  a  Bastard  on  the  Body  of  Jisne  S.,  this  Son  or 
shall  not  take  the  Remainder;  for  by  the  name  of 


\ 


(d)  Co.  Litt.  3.  b. 
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ISlC.  Issue,  if  there  had  been  no  other  words,  he  cookL  not 

take;  and  a  Bastard  cannot  take  but  after  he  hath 

and  oth  gstined  a  name  by  reputation,  that  he  is  the  Son  of  B* 

^^  &c. ;  and  therefore  he  can  take  no  Remainder,  limited 

BxACHCROFT    bcforo  he  be  bom ;  but  after  he  be  bom,  and  that  he 

RocHB,        hath  gained  by  time  a  reputation  to  be  known  by  the 

and  others,     name  of  a  Son,  then  a  Remainder,  limited  to  him  by  the 

name  of  the  Son  of  his  reputed  Father,  is  good :  but  if 
he  cannot  take  the  Remainder  by  the  name  of  Issue  at 
the  time  when  he  is  ^ra,  he  shall  never  take  it*'' 

Wilkinson  v.  Adam  (/),  Cartwright  v.  Vawity  (g), 
Godfrey  v.  Davis  (A),  and  Swaine  v.  Kinnersky  (t),  are 
Authorities  to  show  that  illegitimate  Children  cannot 
take  under  the  word  Children,  unless,  as  Lord  Ahanley 
says,  they  are  clearly  designated  on  the  face  of  the 
Will. 

Marriage  and  the  birth  of  Children  would  not  have 
revoked  this  Will,  the  Will  having  made  a  provision  for 
Children ;  that  was  determined  in  Kenebel  v.  Scrafton  (ik). 

In  Eark  v.  Wilson  (/),  a  Bequest  to  a  Child ''  of  whieh 
A\  B.  is  ensient  by  me"  was  held  bad,  as  leading  to 
indecent  Evidence.  So  in  this  Case,  if  Evidence  is  to 
be  allowed,  it  will  lead  to  indecent  Evidence. 

The  Case  alluded  to  of  Blundell  v.  Dunn  and 
Attorney^General,  does  not  appear  to  have  been  much 
argued.    It  is  distinguishable  from  the  present.    Th' 

{f)  1  Ves.  and  Bea.  422.  {k)  2  East,  530.  S.  C.  sVf 

ig)  5  Ves.  530.  663. 

{k)  6  Ves.  43.  (^)  1 7  Ve8.  523. 

f^   1  Ves.  and  Bea.  469.  J 
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Will  on  the  face  of  it  plainly   showed  illegitimate     ^^ l^l6. 

Childien  were  meant.    The  Testator  was  not  married ;    ^ 

,.  .        Beachcroft 
and  the  Gift  was  to  *'  my  Children  that  are  now  bving,      ^^  others 

and  the  Child  or  Children  my  Wife  is  now  ensient  with/'  ^ 

dearly  showing  he  did  not  mean,  prospectively.  Children    Beachcroft, 

he  might  have  by  Marriage.  Rogbs» 

and  others. 

The  Vice-Chancellor  : — 

[After  stating  the  Case,  and  the  written  and  parol  33d* 

Evidence,  observed,] 

The  Evidence  unquestionably  proves  that  the  Tes- 
tator had  five  illegitimate  Children,  and  that  three  of 
them,  Samuel,  Margaret,  and  also  William  Beachcroft, 
(who  is  since  deceased),  were  recognized  by  him  as 
hiB  Children  in  India,  bore  his  Name,  and  were  com- 
mitted to  the  care  of  the  Defemlant  Beachcroft,  in 
this  country,  and  recognized  in  letters  by  the  Testator. 
It  appears  also  clear,  that  the  Plaintiffs,  Eliza  and 
George,  were  bom  prions  to  the  Will. 

Parol  Evidence  is  certainly  admissible  to  show  the 
state  of  the  Testator's  Family,  when  he  made  his  Will. 
In  Goodinge  v.  Goodinge  (m),  a  Rule  laid  down  by 
Holt,  C.  /.  was  urged ;  viz.  that  the  intention  of  the 
Testator  is  not  to  be  collected  from  collateral  and 
foreign  circumstances ;  upon  which.  Lord  Hardwicke 
said,  ^  '*  That  Rule  is  laid  down  much  too  large  by 
Holt ;  for  in  several  Cases  it  is  admitted  that  it  must 
be  allowed,  viz.  where  the  description  or  thing  is  un- 
certain, (not  only  where  two  of  the  same  name)  it  must 
be  admitted  to  show  that  the  Testator  knew  such  a 
person :  as  where  the^  Testator  described  a  Legatee  by 

^'^'  (m)  1  Ves.  Sen.  231: 
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181 6«         a  wnmg  iuane»  which  the  never  bore,  paicd  Svidenof 

'  was  allowed  by  the  MaU^r  of  the  RoUs  to  ehow,  that 

^tl^^^    the  Testator  knew  such  a  person,  and  used  to  call  bee 

by  a  nick-name.     Although  parol  Evidence  cannol 

BB4CBCBOVT    ^  '^  ^  prpve  inBtructtona  of  the  Testator,  after  41m» 

BtMBB^        ^^  ^s  reduced  into  writing,  or  declarations  whom  he 

and  odiem*      meant  by  the  written  words  of  the  Will ;  yet  that  is 

different  from  reading  it  to  prove  that  the  Teatator 
knew  he  had  such  relations;  to  establish  which  fiict  it 
may  be  read ;  but  not  to  go  any  farther.    And  though 
this  is  a  nice  distinction,  yet  is  it  a  distinction  in  the 
reason  of  the  thing ;  nor  can  any  mischief  arise  fifom 
admitting  iu"     In  Crone  v.  Odell  (n),  I/>rd  Mamien 
says,  **  An  Argument  has  been  urged  by  the  Counsfl 
for  the  Defendimt^  (with  a  view  to  exclude  the  oon^ 
aideration  of  the  state  of  Testator's  Family)  that  tl» 
Court  cannot  travel  out  of  the  Will  for  that  purposfti 
The  contrary,  however,  has  been  held  to  be  Law,  fiofl 
the  time  of  IFt&fs  Case,    (i  Co.  i$,)  to  the  preMSt 
time.     In   Goodinge  v.  Goodinge  the  same  Argument 
was  urged,  and  over-ruled  by  Lord  Hardwicke-y  and  his 
opinion  upon  that  point  has  been  confirmed  by  tte 
uniform  decision  of  Courts  of  Equity  ever  since." 

The  Case  to  which  Lord  Hardwkke  alluded  in  Gnni' 
inge  V.  Goodinge  must  have  been  Beaumont  v.  Fell  (o)» 
where  a  Legacy  was  given  to  Cathttrine  Eamky,  o^ 
person  of  which  name  claimed  the  Legacy,  and  Efi^ 
dence  was  admitted  to  show  he  meant  Gertrude  Yerdklh 
That  was  an  exceedingly  strong  Case. 

Whwe  there  is  a  latent  ambiguity  in  the  WiU,  f9fA 

(a)  1  Ball  and  Bea.  ;48i.  (o)  9  P.  Wms.  140. 
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lEvldeiice  is  admissubie  to  prove  the  Identity  of  ihe  thiog     ,     ^^J^-    , 

deirised;  or^  the  Identity  (tf  the  Perecm  intended  to  take; 

and  whedier  an  Individual,  or  a  Class  of  Children,  aie      ^^  athen 

the  objects  of  the  Tealator's  Bounty,  it  is  equaUy  a  Case  ,^ 

for  Parol  Evidence*    In  construing  a  Witt,  the  intention   BBACH€aorr» 

M  the  Polar  Star,  and  to  diilcover  that,  the  words  and         Roch% 

context  of  the  WiU  must  be  conaidensd;  but  if  there  is      Mdotbsn, 

a  latent  ambiguity,  evidence  is  admissible  to  show  who 

the  Testator  was  in  the  habit  of  considering  in  the 

^taracter  described  in  his  Will.    I  know  of  no  Rule 

whidi  prevents  illegitimate  Children  claiming  under  a 

class  or  description,   as  well  as  any  other  Stranger. 

Such  Children  are  not  prohibited  from  taking,  as  by  the 

Oivii  Law ;  and  I  see  no  reason  to  prevent  them  taking 

vmder  a  general  description.    It  is  unmoral  to  beccnne 

the  Father  of  such  Children,  but  having  them,  it  is  a 

^ty  to  provide  for  them ;  it  would  bean  aggravation  of 

the  Father's  fiiult  not  to  do  so ;  and,  indeed,  by  seva:al 

(Statutes  (p),  a  Putative  Father  is  compellable  to  provide 

for  them. 

The  Evidence  then  of  the  state  of  this  Testator's 
Family  being  admissible,  what*  is  the  result  of  it! 
When  he  made  his  Will,  he  was  unmarried,  and  had 
Ave  natftiral  Children.  Three  of  the  CfaiMren  appear 
^  have  he&Ek  dijects  of  his  solicitude — be  owns  them  as 
his  Children — gives  them  his  Name — sends  them  for  an 
expensive  Education  to  this  Country,  a  distant  Country, 
where  they  would  be  totally  destitute,  unless  he  provided 
for  them.  It  was  natural  to  expect  he  would  provide 
fer  them  by  his  Will;  for,  whatev^  the  Law  may  say, 

(p)  18  Eliz.  c.  3.  7  Jac.  L  14  Car.  II.  c.  12.  6  Geo.  II. 
€.4.    3  Car.  I.  c.  4*    13  and     c.  31^  aud  see  Show.  184. 
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BEACHCRorr 
and  oChera 

BSACHCROrTy 
ROORB, 

and  others* 


Nature  is  the  same,  and  interests  a  Father  on  behalf  Of 
his  Children^  of  whatever  description  they  may  be.    On 
reading  the  Will,  the  first  Bequest,  after  Payment  of  his 
Debts,  is,  **  to  my  Children,  &c/'  What  Children  ?   If  he 
had  said,  '*  to  my  present  Children,''  they  might  certainly 
have  taken  as  a  Class,  to  be  ascertained  by  Eyidence; 
and,  being  unmarried,  he  must  have  meant  his  illegi- 
timate Children ;  such  as  were  reputed  as  his  Childien; 
for    there    is  no  imperative  rule    that  by   the   tern  ^ 
Children,  must  always  be  meant,  legitimate  ChiMrai. 
In  Wilkinson  v.  Adam  (q).  Lord  Eldon  says,  "  Upon  the 
question,  whether  he  could  give  to  natural  Children,  u 
a  Class,  whatever  might  have  been  my  opinion,  if  this 
were  res  integra,  the  Case  of  Metham  v.  The  Duke  cf 
Detxm  (r),  which  has  determined  that  a  Testator  may 
give  to  natural  Children,  as  a  Class,  has  never  ben 
disturbed ;  and  if  it  is  to  be  now  disturbed,  this  k  not 
the  place  for  that/'    In  Blodwelly.  Edwards,  best  im- 
ported in  Cro.  EUz.  (/)  it  was  held,  a  Remainder  to  tf 
unborn  illegitimate  Child  was  not  good.    The  passage 
cited  from  Co.  Litt.  (t)  is  very  strong  to  show  that  where 
illegitimate  Children  have  acquired  a  Name  by  Repu- 
tation, they  may  lake  under  a  Deed.    Why  not  thefe- 
fore  take  under  a  Will?    In  Metham  v.  Duke  of  Defies 
it  was  held,  natural  Children  might  take,  as  a  Qu^ 
under  an  Appointment,  ''  to  all  the  Children  of  his  Sod 
by  Mrs.  Heneage."    There  is,  therefore,  the  Authori^ 
of  this  Case,    and  of   Wilkinson  v.  Adam,  where  the 
Bequest  was  ''  to  the  Children  which  I  may  have  by 
Ann  Lewis/*    to   show  that  illegitimate  Children  n^y 
take  as  a  Class,  though  not  named,  if  they  have  obtained 


(q)  1  Yes.  and  Bea.  467. 
(r)  1  P.  Wms.  529. 
(*)  P«  5<>9'  S.  C.  Moore, 


430.  Noy,  35. 3ttolLAbr.43* 
(0  Co.  Litt  3,  b. 
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«  Name  by  Reputation ;  and  notwithstanding  all  the 
difficulty  attending  the  Inquiry  as  to  whose  Children 
ihey  were. 

When  certain  words  have  acquired  a  fixed  technical 
sense,  they  must,  when  used,  unless  otherwise  explained 
in  the  Will,  be  taken  in  that  sense>  but  from  the  time 
of  Elizabeth  the  word  Children  has  had  a  primary  and  a 
secondary  sense;  in  one  sense,  meaning  legitimate 
Children ;  and  in  another,  illegitimate  Children. 

No  Ceae  has  been  found  where,  when  the  word 
Children  has  been  used  in  the  Will  of  a  Putative  Father 
who  has  no  legitimate  Children,  it  has  been  held  that 
iU^timate  Children  cannot  take.  In  Carttmghi  v. 
Vawdry  (u),  the  Testator  had  legitimate  as  well  as  ille- 
gitimate Children ;  and  there,  no  doubt,  under  the  term 
Children,  legitimate  Children  must  be  supposed  to  be 
meant ;  and  the  word  taken  according  to  its  primary 
sense.  The  same  observation  applies  to  Swaine  v.  Kinf 
ntrsley  (x),  and  Godfrey  v.  Davis  (y).  The  question  in 
those  Cases  was,  utrum  horum ;  and  wherever  there  is  a 
conflict  between  the  two  claims  of  existing  legitimate 
and  illegitimate  Children,  under  a  Bequest  ''  to  Chil- 
dren,'' the  Will  must  be  taken  to  mean  legitimate 
Children.  Gordon  v.  Gordon  (z),  and  Earle  v.  Wilson  (a\ 
do  not  apply ;  the  question  in  those  Cases  being,  whether 
afterbcHm  illegitimate  Children  can  take,  they  not  having 
obtained  a  Name  by  Reputation — ^that  is  not  the  case 
here. 


1816. 

Beachcrovt 
and  others 

V. 

BSACHCROVT^ 

ROCUB, 

and  Others. 


<m)  5  Ve8.530. 

(x)  1  Yes.  and  Bea.  469. 

(y)  6  Ves.  43- 


(z)  Merivale,  141. 
(a)  17  Ves.  523. 
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BlACHCKOFT 

flid  otbcn 

V. 


1816.  BbmMlv.Jhnm  is  another  Case  in  which  iUegiti^ 

inate  Children  were  aBowed  to  take«  as  a  CSass^  under  a 
bequest  to  Children.  There  the  Master  of  tke  RoOt 
held  there  was  a  sufficient  designatio  pemmarum.    The 

BtACRCKOPT    Cases,  therefore,  incontestably  prove,  tfiat  illegiliniate 
Rocas,         Children  may  take  imder  a  Bequest  to  Children,  when 
and  oHiert.      the  intentiofn  is  clear  that  they  were  intended  to  take. 
•  In  WiOcmson  v.  Adetm,  and  Bhmdett  v.  Dttfui,  the  in- 

tention appeared  on  the  lace  of  the  W3I.  In  An  Case^ 
it  is  said  there  is  no  intention  in  laTOor  of  the  Hain* 
tiffs  apparent  on  the  face  of  the  Will — ^nothing  to  show 
what  Childrrai  were  meant.  Thk  is,  certainly,  the 
difficult  part  of  the  Case ;  for  though  no  person  caa 
doubt  from  circumstances  dehors  the  Will,  who  wve 
intended,  yet  the  Court  must  decide  upon  the  WiB 
itself.    "  We  may  conjecture,^   says  Lord  EUnm,  ia 

^  WiOtimon t.  Adam(h),  ^  thathe  meant iUegitiniate  Chi- 

dren,  if  he  did  not  marry :    yet  notwithstanding  Ant 
fliay  be  conjectured,  the  Opinion  of  the  Court  was,  is 
mine  is,  that  where  an  unmarried  Man,  describing  la 
unmarried  Woman  as  dearly  beloved  by  him,  docs  as 
more  than  make  a  pnmsion  for  her  and  her  Cluldiea, 
he  must  be  considered  as  intending  legitimate  CfaildMi, 
as  there  is   not  enough  upon  the  Will  itself  to  show 
that  he  meant  illegitimate  C^iildren;  and  my  Opinion 
is,  that  such  intention  must  appear  by  necessary  im« 
plication  upon  the  Will  itsdf."    This  passage  k  teiy 
strong  against  these  Haintiffs.    In  another  passage  tba 
same  great  Judge  says,  ''  With  regard  to  that  eocpies- 
sion-,  "  necessary  Implication,''  I  wiU  repeat  what  I  ham 
before  stated  from  a  note  of  Lord  Hardwicke's  Judg- 
ment in  Coriton  ▼.  Hellier,  that  in  construing  a  W31, 

(b)  1  Ves.  and  Bea.  p.  465. 
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Conjecture  must  net  be  taken  for  Impficaliont   bnt  1816. 

neeeesary  bnplication  meane^  not  natund  Neceanty,  bat 
•D  BtfOQg  a  Probability  <^  Inteikition,  tlmt  an  Intention 
ctmtirafy  to  that  which  ia  imputed  to  the  Testator 
cannot  be  aupposed  (cV    This  passage  is  admonitory    BsikcncEony 
to  Jiidgea.  Rocbk, 

aaddbwa. 

Eyery  word  of  this  Will  must  be  looked  into.  I 
luLTe  already  considered  what  woidd  have  been  the 
dfect  of  a  Bequest  to  ''  my  present  Children."  The 
Testator  does  not  appear  on  the  face  of  the  Will  to  be 
unmarried;  there  is  %  kitent  ambiguity;  end  Eyidenoe  is 
admiaable  to  find  persons  to  fit  die  dcacripticm.  All 
the  Authorities  lead  to  that  tonduaion.  The  word  pre^ 
stni  is  not  introduced,  in. this  Will.  Can  then  ^  my 
Childreh"  be  eonstmed  in  ^evSAme  manner  as  if  Ihe 
words  vtrere  ^  to  flotypfasent  Chikben?*  It  has  been 
lil;^ed»  that  this  Testator  lod&ed  forward  to  futuve 
^ptimate  ChiUlfen»  and  therefore  diere  is  nobody  to 
compete  wUh  thesor  Plaintiffs^  respeeting  the  meuung 
of  the  words,  ^'  my  Chjldi;^^'  He  meeint,  it  is  said» 
to  provide  prespeotively  for  ,lutaure  legitimate  Children^ 
and  that  the  Case  is  not  Ute  a  jNrovision  lor  **  i^y 
presiau  Children." 


Taking  into  consideration  the  state  of  the  Testator's 
Family  at  the  time  of  makii^  his  Wm»  it  is  in^possttik 
to  doab4  in  whidi  of  the  two  aensea  he  meant  to  use 
the  lean.  Children.  The  gette^  preemption  is,  that 
&  Man  sitting  down  to  make  his  Will  dfiei^is  a  benefit 
to  some  existing  object;  he  seldcwi  looks  only  to 
tim  £iture.    It  is  extravagant  to   suppose,  that  this 


(0  -^^Ve^.lmd  Bea.  p.  466. 
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Testator  had  only  future  {vDaaible  Children  in  lieir^ 
disregarding  wholly,  and  leaving  destitute,  tkose  whom 
he  was  in  the  habit  of  denominating  and  treating  as  has 
Children, — that  he  should  manifest  a  parental  aolicitnde 
for  Children  who  did  not  yet  exist,  and  at  the  same 
time  exhibit  none  for  those  who  did,  who  were  knofwn 
to,  and  tenderly  beloved  by  him.    Giving  to  each  a 
definite  portion,  5000/.,    and  the  ultimate  residue  to 
his  collaterals,  shows,  that  he  had  a  definite  number  m 
view;  and  that  he  recognized  his  legitimate  Relatives 
as  having  a  preferable  Title  to  a  part  of  his  Fortune. 
That  is  rational  enough   if  he  was  providing  for  ille- 
gitimate Children ;  but  is  very  unlikely  if  he  was  jtfh 
viding  for  future  legitimate  Children.    "  My  Childran" 
imports.  Children  he  then  had.    For  all  these  reasons,  I 
think    it  is  reasonable  to  interpret  the  words  ''my 
Children"  in  the  same  way  as  if  he  had  said,  ^  mj 
present  Children."    But  this  Construction  of  the  WiD 
does  not  depend  merely  upon  the  first  Clause  of  it;  for 
the  next  Clause  clearly  shows  what  was  meant.    **  To 
the  Mother  of  my  Children,  the  Sum  of  Sicca  Rupees 
6,000,    which    I   request  my  Executors  will  secure  to 
her  in  the  most  advantageous  way."    Was  that  a  Pro- 
vision proper  for  the  intended  Wife  of  a  Man  of  his 
Fortune?    Is  it  probable,  that  after  giving  (me  whom 
he  thought  fit  to  be  his  Wife  so  small  a  Sum,  he  should 
think  it  necessary  that  his  Executors  should  secure  it 
for  her?     Did  any  body  ever  describe  his  Wife  by  the 
term,  "  Mother  of  my  Children  ?    If  she  had  no  Chil- 
dren she   would  not  have  taken  under  this  Bequest 
This  second  Clause  of  the  Will  is  explanatory  of  the 
first;  for  when  once  it  is  understood,  he  therein  meant 
to  describe  some  person  who  had  already  become  the 
Mother  of  his  Children  he  then  had,  he  must,  under 
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Beachcroft 
and  others 


and  others* 


the  term  **  Children,"  have  comprehended  Children 
already  bom,  and,  consequently,  as  he  was  unmarried, 
his  illegitimate  Children ;  and  he  must  be  supposed  to 
have  used  the  same  word  Children  in  the  preceding 
Clause  in  the  like  sense.  I  think,  therefore,  it  is  BEAcncROFT, 
clear,  that  existing  persons  were  meant,  and  that  they  Rochx, 
take,  as  in  the  Case  of  Wilkinson  v.  Adam,  as  designated 
persons.  This  applies  to  the  three  Children,  Samuel, 
Margaret,  and  William ;  and  though  the  two  last,  Eliza 
and  George,  have  not  the  same  Evidence  to  distinguish 
them  as  recognized  by  the  Testator  as  his  Children, 
that  will  not  prevent  their  having  the  benefit  of  the 
same  course  of  reasoning ;  for  it  being  ascertained  that 
the  Testator  m^ant  living  Children,'  it  must  be  referred 
to  the  Master  to  inquire  what  persons  answer  the  de- 
scription of  his  Children;  as,  where  a  bequest  is  made  to 
*'  Grand-Children,"  it  is  referred  to  inquire  who  answer 
that  description.    They  fall  under  the  same  Class. 


These  are .  the  circumstances  which  have  led  me,  after 
much  consideration,  to  decide  in  favour  of  the  PlaintiiSfs. 
I  am  far  from  intending  to  sacrifice  Principles  for  the 
sake  of  a  particular  Case;  but,  after  examining  this 
Case  according  to  established  Principles  and  Autho- 
rities, I  thi]:ik,  ex  visceribus  of  the  Will,  the  Legatees 
whom  this  Testator  must  have  intended  to  describe, 
were  not  the  possible  Progeny  of  a  future  Marriage, 
but  existing  Person^,  Children  already  bom ;  uniformly 
designated  and  recognized  by  him  in  that  character. 
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8lh  April. 

Solicitor  on  his 
own  Behalf 
presenfing  a 
Petition  in 
Bankruptcy^ 
Attestation 
dispensed  with. 


Ex  parte  KINGDON  in  re  SNELL. 

A  PETITION  was  presented  in  Bankruptcy,  by  a 
Solicitor,  and  as  he  could  not  attest  his  own  Signature 
to  the  Petition,  they  refused  at  the  Bankrupts  Office 
to  receive  the  same^  without  an  Order  of  the  Court, 
there  being  no  signature,  as  required  by  Lord  Eldon^a 
General  Order  (a). 

Mr.  Pepys  applied,  under  the  circumstances,  that  the 
Petition  might  be  ordered  to  be  received  without  an 
Attestation;  and  the  Vice- Chancellor  made  the  Order, 


S4th  April. 

Annuity  granted 
in  Consideration 
of  a  reversionary 
Interest  in  Stock 
need  not  be  en^ 
ToUed  underStat, 
i7Geo.III.c.Q6. 

Residuary  Le- 
gatees  not  neces- 
sary  Parties  to  a 
Suit  against  an 
Executor, 


BROWN  and  another  v.  DOWTHWAITE. 

Arabella  temple,  since  deceased,  being 
entitled  to  700/.  3  per  Cen/s.,  standing  in  her  Name, 
and  desirous  of  increasing  her  yearly  Income,  agreed 
with  Simon  Temple  that  he  should  pay  her  an  Annuity 
of  35  /.,  in  consideration  of  which  she  agreed  to  assign 
to  him  the  said  700/.  3  per  Cents,  so  as  to  become 
his  Property  at  her  Death;  she  to  receive  the  35'- 
Annuity,  and  the  Dividends  of  the  700/.  during  her 
Life.  This  Agreement  was  carried  into  effect  by  a 
Deed  of  Three  Parts,  dated  August  1,  1795,  between 
Simon  Temple  of  the  First  Part,  Arabella  Temple  of  ^^ 
Second  Part,  and   Thomas  Zouch,  and  James  Newska^* 


(a)  12  Aug.  1809.     See  Order  ante,  p.  75.  in  Note  (a> 
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as  Trustees,  of  the  Third  Part,  by  which  Simon  Temple  1816^ 

granted  the  Annuity  of  35/.  to  Arabella  Temple  \  and 

dij^  assigned  to  the  Trustees  thfe  700  /.  3  per  Cents.         ,         , 

in  Trust,  to  pay  her  the  Dividends  during  her  life,  ^^ 

and  after  her  Death  to  transfer  the  700/.  3  per  Cents.   Do wth waits. 

to  Simon  Temple. 

* 

Arabella  Temple  received  the  Annuity  and  the  In- 
terest of  the  700  /.  during  her  life,  and  she  by  her  Will 
appointed  the  Defendant  her  Executor,  and  he  proved 
the  WiU. 

The  700/.  3  per  Cents,  had  not  been  transferred  into 
the  Trustees  Names,  but  at  the  Death  of  Arabella 
Temple,  in  1811,  stood  in  her  Name  in  the  Books  of  the 
Bank. 

Simon  Temple  on  the  igth  July  1811,  was  declared 
a  Bankrupt,  and  Assignees  were  chosen,  which  Assig- 
nees, together  with  the  Bankrupt,  assigned  all  the 
Real  and  Personal  Estate  of  the  Bankrupt  to  the 
Plaintiffs. 

The  Bill  statii^  these  Facts,  prayed.  That  the  De- 
fendant might  be  decreed  to  transfer  the  700/.  3  per 
Cents,  to  them,  and  the  Dividends  accrued  thereon  since 
the  Death  of  Arabella  Templi,  or,  that  if  the  Indenture 
of  the  1st  of  August  1795  was  null  and  toid,  prayed  an 
Account  of  the  payments  made  in  r^pect  of  the 
Annuity,  and  payment  thereof,  by  the  Defendant,  Sec. 

The  Defendant  by  his  Answer  admitted  the  Facts 
stated  in  flie  Bill ;  ai[id  stated  that  the  Residuaiy  Lega- 
tees of  Arabella  Temple  had  claimed  the  700  /.  3  per  Cents, 
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1816.  Mr.  Bell,  and  Mr.  Raithby.  for  the  naiatiffs : — 

They  cited  Jackson  v.  Lever  (a),  and  Crespigny  v- 
Wiiitenoam  (b),  from  which  Cases  they  concluded,  that 
a  Memorial  of  the  Annuity  was  unnecessary. 


Brown 
aDd  another 


V. 
DOWTHWAITE. 


Mr.  Roupell,  for  the  Defendant,  argued  that,  there 
being  conflicting  claims  on  the  Fund,  the  Executors 
thought  it  proper  to  act  under  the  directions  of  the 
Court.  The  Residuary  Legatees  of  Arabella  Temple 
ought  to  have  been  made  parties  to  the  Suit;  especially 
as  it  may  be  necessary  to  take  an  Account  of  the  Estate 
of  the  Testatrix,  Arabella  Teniple. 

The  Question  here  arises  upon  the  Annuity  Act  (r). 
The  Sale  of  this  Stock  must  be  considered  as  a  Monev 
Consideration  for  the  granting  of  the  Annuity,  and 
being  so,  a  Memorial  of  it  ought  to  have  been  re- 
gistered, which  was  not  done  in  this  Case,  and  there- 
fore the  Contract  became  null  and  void  to  all  intents. 
The  Stock  was  convertible  into  Money  immediately, 
and  must  be  considered  as  Money.  This  Case  does 
not  fall  within  the  exceptions  in  the  Act. 

Mr.  Bell,  in  reply  : — 

It  was  not  necessary  that  these  Residuary  Le<ratee8 
should  have  been  made  Parties ;  it  is  sufficient  to  bring 
the   Executor   before    the    Court;   that   has    been   re 
peatedly  decided. 

(a)  3  Bro.  C.  C.  605.  Geo.  III.  c.  141,  except  as  to 

(6)  4  T.  R.  790.  Annuities  granted  before  the 

(c)  17  Geo.  111.  c.  26.  sec.  8.  passing  of  the  Act. 
This  Aci  is  repealed  by  45 
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This  is  an  ungracious  attempt  to  set  aside  the  An- 
nuity after  an  Enjoyment  of  it  by  Arabella  Temple  for  d*^^  h 
sixteen  years.  Nothing  is  stated  to  show  unfairness  in 
the  Transaction.  This  Case  is  decided  by  Crespigny  v.  Dowthwaitr. 
Winienoom,  which  is,  in  principle,  the  same.  Nothing 
was  immediately  paid  to  the  Grantor.  Because  the 
Stock  might  have  been  immediately  sold,  it  is  not 
therefore  to  be  considered  as  Money.  No  Memorial 
was  necessary. 

The  Objection  as  to  the  want  of  Parties  is  untenable. 

Bill  dismissed  with  Costs. 


flfiUHMH 


ADNEY  V.  FLOOD. 

27tbAprir. 
JmR.  WYATT  moved  for  leave   to  amend  the  Bill,  Amendment 
without  prejudice  to  an   Injunction  which  had  been  of  Bill  after 

obtained.  Exceptions  havinec  been  taken  to  the  Defen-  ^ceptions  to 

Annoer  al 

dant's  Answer,  and  allowed,  but  not  yet  answered.  ,      ,        ' 

lowed,  does  not 

-       ,      ^  _  ,      rr«  t    •      Injunction  pre- 

You  may  take  the  Order  to  amend.     The  words  m  ^^,/^  obtain  d 

your  Notice  of  Motion,  *•  without  prejudice  to  the 
Injunction"  were  unnecessary;  for  in  this  Case,  your 
Amendment  will  not  affect  the  Injunction. 

Motion  granted  (a). 

(a)  If  Exceptions  had  been  tion,    that    the   Amendment 

taken,   and  before  the  argu-  should   be   without  prejudice 

ment  of    them    the   Motion  to  the  Injunction.     Dixon  v. 

had    been    made,    it    would  Redmond^   9   Sch.   and  Lefr. 

have  been  necessary  to  have  515 :     and    see   Edwards  v. 

xnade  it  a  Term  of  the  Mo«  Johnson,  1  Price,  204. 
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LLOYD  V.  WILLIAMS. 

-    30th  April. 

Where  a Legaci/  DaVID  JONES,  by  his  Will,  29th  September 
is  left  to  a  Feme  1  ygg^  bequeathed  to  David  Lloyd,  Eleanor  Uoyd, 
Covert,  and  the    jg^^^^  j^^^j^   ^j  ^^^^  j^j^j^  g^^  j    g^^^  to  he  paid 

mgneesoj     c  ^^^  ^^  twenty-five,   with  benefit  of  sumyorship  in 
Husband  agree  i.,,.    ,  *  -i         i- 

with  the  Eiecu'    ^^^^  ^^V  ^^  them  died  under  that  Age,  without  leaving 

tors,  on  a  Claim  any  lawful  Issue.     He  also  gave  to  them,  in  the  same 

made  for  a  Set-  manner,  the  residue  of  his  Property,  after  payment  of 

tlement,  to  take  gome  other  Legacies  ;  and  appointed  Thomas  WilHams, 

only  a  part  of  jj^^^  j^^^^  ^^^  g^^^i  p^j^^  .j^jg  Executors. 
the  Legacy y  and 

the  Feme  Covert       ^^     ^  ,.   ^  .       n  ^    r 

dies,  leaving  a         ^^^  Testator  died  on  the  18th  January  1799,   and 

Child,  such  Child  the  Executors  proved  the  Will.     Lewis  and  Pride,  two 
is  entitled  to  the  of  the   Executors,   soon    after   died,   without    having 
residue  of  the      possessed  themselves  of    any  part  of  the  Testator's 
Legacy,    under    Estate. 
the  Contract, 

The  Child  0/        ^     . ,  ^ ,      ,  n    ,      X  .      , 

a  Feme  Cove  t         ^av^d  Lloyd,  one  of  the  Legatees,  attained  tw«:ity 

a  Legatee,  has     ^^e,  on  the  24th  September  1803. 

no  Equity  to 

insist  on  a  Evan  Lloyd  died  before  he  had  attained  twenty-five. 

Settlement,  after 

the  death  of  the  ^  j^^  .  married  the  Defendant  David  Johnstone, 
Mother,  unless  ,     ..   •      1  .        .     ^  •  1    -^ir      «     ^  ^ 

*i      '      r    .     ^^"  attained  twenty-five  on  the  15th  March  1808. 

tract,  or  a  De- 
cree for  a  Settle-       Eleanor  Lloyd  attained  twenty-five  on  the  8th  March 

ment,intheLife'  1810. 
time  of  the 

Mother.  On    the    5th    February    1807,    ^    Commission    of 

Bankrupt  issued  against  David  Johnsioue;    and  th« 
Defendants,  Parkts  and  Watson,  were  chosen  Assignees. 
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An  Agreement  was  made  between  the  Assignees  and 
Williams,  the  Executor,  whereby,  in  consideration  of 
a  Sum  to  be  paid  to  the  Assignees,  a  Settlement  was 
to  be  made  upon  Mary  Johnstone  and  her  Children, 
out  of  the  Legacy  of  500  /. ;  and  in  pursuance 
of  this  Agreement,  a  Release,  dated  the  20th  June 
1808,  was  executed  by  the  Assignees  to  the  Executor, 
Williams.  No  Settlement  was  made  in  pursuance  of 
the  Agreement. 


45t 

1816. 

' — :^^  •-'  -4 

LLOtft 

WtttiAks. 


Johnstone  the  Bankrupt  obtained  his  Certificate  in 
the  Life-time  of  his  Wife. 

* 

Mary  Johnstone  diedlesLving  a  Daughter,  Diana  Lloyd 
Johnstone. 

Hie  Bill  was  filed  by  David  and  Eleanor  IJoyd, 
against  Thomas  Williams,  the  surviving  Executor; 
David  Johnstone  the  Bankrupt,  against  Diana  Uayd 
Johnstone*,  and  also  against  Parkes  and  Watson,  the 
Assignees  of  Johnstone,  praying,  an  Account  against 
Williams,  and  that  the  respective  rights  of  the  Parties 
might  be  declared. 


David  Johnstone,  by  his  Answer,  insisted,  that  having 
obtained  Letters  of  Administration  to  his  Wife,  he 
was,  under  the  Release  by  the  Assignees  and  Creditors, 
entitled  to  die  balance  <^  the  Legacy  of  500/.  and 
the  One-Fovrth  Part  of  the  Residue  given  to  his  Wife, 
and  to  her  surviving  Share  in  the  Legacy  of  500  /.  left  to 
EtooM  Lloyd,  and  also  to  her,. by  reason  of  the  decease 
of  Evan  Lloyd. 
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* -s, ' 

Llotd 

V. 

Williams. 


Diana  Johnstone,  the  Infant,  by  her  Answer,  claimed 
to  be  entitled  to  all  such  Right  and  Interest  as  she 
would  have  had  if  a  Settlement  had  been  made. 

The  Assignees  answered  separately.  Parkes  claimed 
to  be  entitled  to  Maty  Johnstone's  Share  of  Evan  Lloyits 
Legacy  of  500/.,  and  to  her  share  of  Evan  UojftFs 
Fourth  Part  of  the  residue  of  the  Testator's  Personal 
Estate.     Watson,  the  other  Assignee,  made  no  claim. 

Sir  Arthur  Pigott,  and  Mr.  Parker,  for  Plaintiff: — 

The  claims  of  the  Plaintiff  cannot  be  resisted,  and 

an  Account  must  be  directed  as   prayed.    The  only 

points  in  dispute   are  between  the  Defendants,  with 

which  we  have  no  concern. 


Mr.  Cooke,  and  Mr.  Maddock,  for  the  Defendant^ 
Diana  Johnstone,  the  Infant : — 
'fhere  can  be  no  doubt,  that  as  to  the  500  /.  Legacy, 
and  the  One-Fourth  Part  of  the  Residue  given  to 
Mary  Johnstone,  after  the  payment  to  the  Assignees^ 
included  in  the  Release  of  the  20th  June  1808,  the 
Infant  is  entitled  to  it.  The  Agreement  and  Re- 
lease made  by  the  Assignees  was  in  consequence  of 
the  claim  of  the  Bankrupt's  Wife  to  a  Setdemeat 
on  her  and  her  Issue,  and  the  Bankrupt's  Wife 
being  dead,  the  Infant  is  entitled.  We  also  insist, 
that,  as  what  accrued  due  in  respect  of  Evan  UoyiFs 
death    was    intended   to  have   been   included   in  ■  die 

« 

Release,  that  also  ought  to  be  settled  on  the  Infant; 
but  supposing  the  Assignees  have  a  claim  to.  that  aa 
not  being,  in  fact,  included  in  the  Release,  the  Infant 


CASES   IN   CHANCERY. 


453 


is,  nevertheless,  entitled  to  a  Settlement  out  of  it; 
there  being  an  Equity  which  entitles  the  Infant  to  a 
Settlement  out  of  the  Share  of  the  Mother  in  this 
surviving  Legacy,  though  her  Mother  is  dead.    There 
are  several  Authorities  which  countenance  this  claim 
of  the   Infant.         Grosvenor  v.   Lane  (a),    Cockell  v. 
Pkipps{b),  Roioe  v.  Jackson  (c).     In  Murray  v.  Lord 
£Uibank{d),  the  Master  of  the  Rolls  says,  "The  Ques- 
tion has  been  made,  whether  the  Children  have  any 
substantive  and  independent  right  to  claim  a  Settlement 
after  the  death  of  their  Mother,  if  a  Settlement  was  not 
directed  during  her  Life.      In  the  case  of  Hearle  v. 
Greenbank  (e).  Lord  Hardwicke  appears  to  state  that  as 
a  doubtful  point ;  and,  that  he  conceived  there  was  no 
Case  determining  that  the  Children  have  such  right. 
His  Lordship  seems  not  to  have  recollected  the  Case 
that  was  before  him,  Grosvenor  v.  Lane(f),  in  which  he 
took  notice  of  such  a  Decree;  though  the  Question 
Jbefore  him  was  not  upon  the  point.      That  was -the 
case  of  the  second  Husband  endeavouring  to  reduce 
his  Wife's  fortune  into  possession;  and  the  Court  di- 
rected a  Settlement  upon  the   Child:  the  immediate 
point  in  the   Cause  before  Lord  Hardwicke  turning 
upon  the  right  of  the  Child  absolutely  to  the  whole 
Legacy,  in  consequence  of  an  appropriation  of  it  by 
the  second  Husband.     In  a  subsequent  Case,  Scrwen 
y.    Tapley(g),     Sir    Thomas    Clarke,   ns  a   matter  of 
course,  taking  it  as .  the  ordinaiy  Equity,  directed  a 
proposal  by  the  representative  for  a  Settlement  upon 


fl 

(a)  3  Atk.  179. 
ib)  1  Dick.  391. 

(c)  9  Dick.  604. 

(d)  13  Ves.  7. 


(e)  3  Atk.  695;  see  p.  717. 
(/)  a  Atk.  180. 
(g)  Arab.  509. 


1816. 
Lloyd 

V. 

Williams. 
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Lloyd 

V. 

Williams. 


the  ChUd,  the  Wife  being  dead.  That  part  of  the 
Decree,  it  is  true>  was  reversed  by  Lord  Narthmg" 
ton;  but  the  Opinion,  that  the  Children  have  that 
Equity  in  their  own  Right,  and  independent  of  any 
claim  through  the  Mother,  prevailed  so  much,  that» 
notwithstanding  that  reversal,  in  a  year  and  a  half 
afterwards  Sir  Thomas  Sewell,  in  Cockell  v.  PAt/^jpt  (i), 
made  precisely  the  same  Decree.  Every  one  knows 
how  intimately  Sir  Thomas  Sewell  was  acquainted 
Math  the  practice  of  the  Court.  There  is  therefore 
a  great  deal  of  Authority  in  opposition  to  that  de- 
cision by  Lord  Northington  in  Scriven  v.  Tapl^(i); 
all  weighing  strongly  in  favour  of  the  Right  of 
the  Children  claiming  under  a  Decree  in  favour  of 
their  Mother;  for,  if  their  Right  to  come  with 
an  original  D^OEiand  for  a  Settlement  upcm  them, 
their  Mother  having  died  without  demanding  any 
Settl^oaent,  is  established,  a  fortiori,  if  she  haa 
claimed,  and  the  Court  has  directed  a  SettleAioiit, 
the  Children  must  be  entitled.  As  to  that,  then 
are  very  few  Cases :  but  all  are  one  way.  The  Doc- 
trine, as  far  as  th^re  is  any  Memorial  of  it,  is  uniform ; 
and  it  is  upon  the  uniform,  habitual;  Doctrine  of  the 
Court  that  you  are  least  likely  to  find  Cases ;  and  in 
the  Cases  that  have  occurred  the  Court  has  interpeaed, 
not  upon  any  ccmtroversy  between  the  Parties,  bnt  upon 
its  own  Doctrinje.  In  Martin  v.  Mitchell  (A),  the 
Husband  claimed  the  Fund,  and  the  Court  wouM  not 
permit  him  to  take  it;  but  directed  the  fenner  ofAer 
for  a  Settlement  upon  the  Wife  to  be  prosecuted.  In 
Rowe  V.  Jackson  (t),  a  similar  appUcation  appears  to 


(h)  1  Dick.  391. 
(t)  1  Amb.  509. 


(k)  SUted  10  Ves.  84. 
(0  Ibid. 
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have  produced  a  similar  refusal ;  and  both  these  Cases 
were  before  Lord  Thurlow.  No  ground  is  laid>  upon 
which  I  should  be  induced  to  depart  from  the  esta- 
blished Doctrine.  We  can  look  no  where  but  to  the 
practice. of  the  Court  for  the  Extent  of  that  Doctrine. 
Here  we  find  it.  There  is  no  instance  in  which  the 
Husband  has  succeeded  in  getting  Money  out  of 
Court  without  making  a  Provision  for  the  Children." 
This  is  a  clear,  reasoned  opinion,  in  favour  of  the 
InliEtnt's  Equity. 


Lloyd 

V. 

Williams. 


Sir  Samuel  Romlly,  and  Mr.  Roupell,  for  the  De- 
fendant, David  Johnstone : — 
With  respect  to  the  500  L  Legacy,  and  the  Fourth 
Part  of  the  Residue,  included  in  the  Release  of  the 
20th  June  1808,  no  chdm,  certainly,  can  be  made;  but 
with  respect  to  the  Interest  which  survived  to  Maru 
Johnstone  in  the  Legacy  left  to  Evan  Uoyd,  and  his 
Fourth  Part  of  the  Residue,  the  Bankrupt  is  entitled, 
the  Assignees  making  no  Claim  (m). 

Where  a  Legacy  is  left  to  the  Wife,  and  she  dies, 
her  Issue  cannot,  as  against  her  Husband,  or  his  Assig- 
nees, claim  any  part  of  the  Legacy.  The  Wife,  no 
doubt,  in  her  Life-time,  is  entitled,  if  she  chooses,  to 
a  Settlement  out  of  the  Legacy;  but  after  her  Death 
there  is  no  Equity  entitling  her  Issue  to  a  Settlement. 
That  was  expressly  decided  in  Scriven  v.  Tapl^,  by 
Lord  Northington,  on  an  Appeal  from  the  Rolls.  When 
Murrmf  V.  EUibank  was  before  the  Lord  Chancellor,  he 


(m)  The  Assi^^ees  and  the     Decree    should    be 
Bankrupt  had  agreed  to  share     favour. 
in  oert^ia  pneportions,  if  the 


IB 


his 


Lloyd 


-I 


456  CASES    IN    CHANCERY. 

1810.  appears  to  have  had  no  idea,  nor  was  it  contended  in 

argument,  that  the  Issue  had  an  Equity  to  a  Settlement 
after  the  Death  of  the  Mother;  all  that  was  contended 
.Williams       ^^^  them  was,  that  proposals  having  been  laid  before  the 

Master  for  a  Settlement,  the  Death  of  the  Wife  in  such 
"*  case  did  not  prevent  the  claim  of  the  Issue.     If  the 

Issue  had  any  claim  independent  of  the  Wife,  it  could 
not  be  given  up  by  her  consent ;  but  it  is  clear,  that 
if 'the  Wife  consented  to  give  up  her  claim,  the  Issue 
have  no  right  to  insist  on  a  Settlement.  Grosvenor  v. 
Lane  is  not  in  opposition  to  Scriven  v.  Tapley,  for  in  that 
case  Lord  Hardwicke  relied  on  an  appropriation  which 
had  been  made  of  the  Legacy  in  favour  of  the  Child. 

Mr.  Shadwell,  for  the  Assignees,  said  they  now  made 
f  no  claim  to  any  part  of  the  Legacy. 

The  Vice-Chancellor  : — [After   stating  the 
Case.] 
30th  April.  The  first  point  to  be  considered  is,  the  effect  of  the 

Agreement  of  the  20th  June  1808,  between  the  Assig- 
nees of  Johnstone  and  Williams  the  Executor.  It  is 
contended  on  the  part  of  the  Infant,  that  she  is  entitled 
to  what  her  Mother  would  have  been  entitled  to  under 
that  Agreement,  and  as  if  a  Settlement  had  been  made 
on  the  Mother  and  her  Issue ;  and  on  the  part  of  the 
Husband,  it  is  said  he  is  entitled  to  the  Property,  he 
having  survived  and  administered  to  his  Wife,  and 
his  Assignees  making  no  claim  against  him.  John- 
stone  and  his  Wife  were  not  Parties  to  the  Contract; 
but  it  recites  that  Maty  Johnstone  had  made  a  claim 
on  behalf  of  herself  and  her  Issue.  This  Contract  did 
not  embrace  what  accrued  by  survivorship  to  the  Wife 
on  the  Death  of  her  Brother  Evan  Uoyd,  but  only  what 


i- 
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remained  due  to  her  in  respect  of  her  Legacy  of  500/. 
and  her  One-Fourth  of  the  Residue;  and  as  to  the 
Mother's  surviving  Share  in  the  Legacy  left  to  Evan 
Uoyd,  the  question  is,  whether,  the  Wife  being  dead^ 
her  Child  has  any  clajim. 
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r. 
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If  a  Bill  had  been  filed  against  Williams  for  payment 
of  the  Legacy,  it  has  long  been  settled  the  Assignees 
are  not  entitled  to  the  whole  Legacy,  but  must  make 
a  Settlement  on  the  Wife  and  her  Issue ;  it  being  quite 
clear,  that  if  any  Settlement  is  made,  it  must  be  on  the 
Wife  and  the  Issue.  When  the  Assignees  claimed  the 
Legacy  from  Williams,  the  claim  to  a  Settlement  was 
urged — it  was  a  well-founded  claim,  and  formed  the 
basis  of  the  Contract  by  which  the  Assignees  agreed  to 
take  140/.  in  lieu  of  all  their  claims  upon  the  Legacy. 

I  am  therefore  of  Opinion,  that  by  this  Contract 
Williams  became  a  Trustee  for  the  Wife  and  Children, 
as  to  so  much  of  the  Legacy  as  was  given  up  by  the 
Assignees,  and  that  Williams  had  no  option,  but  might 
have  been  compelled  to  settle  it  on  the  Wife  and 
Children  ;  and  the  Death  of  the  Mother  cannot  disap- 
point the  claim  of  the  Child.  The  Infant,  therefore,  is 
entitled  to  so  much  of  the  original  Legacy  of  500/.  to 
Mary  Johnstone,  as  remains  unpaid,  and  to  her  One- 
Fourth  Part  of  the  Residue. 


With  respect  to  the  claim  of  the  Infant  to  the  Share 
which  survived  to  her  Mother,  on  the  Death  of  Evan 
Uayd,  that  falls  under  a  different  Consideration. 

The  Mother  died  without  having  claimed  any  right 
to  this  suryived  Share,  or  to  a  Settlement  out  of  it; 
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but  the  Infant  claim&  a  Settlement  out  of  it,  as  haying 
an  Equity.  . 

This  claim  arises  between  Co*Defendantd,— ^between 
the  liifant,  and  the  Father  and  his  Assignees.  It  idioald, 
properly,  be  the  subject  of  a  Bill ;  but  as  these  Parties, 
to  save  Expense,  are  desirous  of  my  Opinion,  it  must 
be  decided  as  if  a  Bill  were  filed  by  the  Infant. 

The  Counsel  for  the  Infant  have,  very  properly,  rested 
her  claim  upon  Authority,  and  not  on  Principle ;  con- 
tending, there  is  a  preponderance  of  Authority  in  fkvour 
of  the  Infant's  claim,  and  that  as  there  is  an  Equity  on 
bdialf  of  the  Wife  to  a  Settlement,  so  on  her  Death  an 
Equity  survives  to  her  Issue. 

It  is  difficidt  to  discover  the  ground  of  the  Wife's 
Equity,  and  still  more  difficult  to  discover  on  wlttit 
foundation  the  Child's  Equity  rests.  Something  may 
be  said  on  behalf  of  the  Wife's  Equity,  the  Proper^ 
being  left  to  her,  and  having  no  Settlement ;  but  what 
Title  has  the  Child  ?— it  was  not  the  Child's  Property— 
the  Child,  therefore,  calling  upon  its  Parent  Ibr  a 
Settlement  is  an  anomalous  Equity.  The  Law  grros 
the  Parent  a  right  to  dispose  of  his  Property,  a  power 
of  disinheriting  his  Children;  and,  therefim,  how 
a  Child  can  come  into  Court  to  claim  a  Settlement 
out  of  its  Parent's  Property,  it  is  not  easy  to  com[ffe- 
hend.  The  Wife  might  have  disappoitited  the  chima 
of  the  Child  even  after  a  Decree  for  a  Setdemefkt  oil 
her  and  her  Is8ue«  She  might  have  codM  ittto  CofoH 
and  have  consented  to  give  up  the  Property,  and  her 
Issue  would  have  been  remediless.  If  the  Equity  eoald 
not  be  set  up  against  the  Mother,  on  whtti  gnmud  can 
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it  be  supported  against  the  Father,  after  the  death  of 
the  Mother.  The  Infant  is  no  more  entitled  to  a 
Settlement  out  of  this  survived  Legacy,  than  she  would 
be  out  of  any  other  PlDperty  which  devolved  to  her 
Father.  It  is  very  clear,  therefore,  that  this  claim  of 
the  Infant  is  not  foimded  on  Principle.  When  it  veas 
stated  to  rest  on  Decision,  I  felt  that  nothing  but  very 
strong  and  clear  Authority  could  induce  me*  to  coun- 
tenance so  extraordinary  a  claim.  I  do  not  wonder 
that  the  Counsel  shotdd  insist  so  much  on  Authority, 
since  that  eminent  Judge,  the  present  Master  of  the 
Rolls,  in  the  passage  quoted  at  the  Bar,  from  Murray 
v.  Lord  Ellibank,  has  intimated  an  opinion  in  favour 
of  a  substantive,  independent.  Right  in  the  Child.  In 
justice,  however,  to  this  excellent  Judge,  it  must  be 
observed,  it  was  not  the  very  point  in  the  Cause;  and 
that  the  main  question  there  decided,  conformably  to 
several  Authorities,  was,  that  after  a  Decree  for  a 
Settlement  on  the  Wife  and  her  Issue,  and  the  Wife 
dies,  the  Infant  is  entitled.  I  thought  it  my  duty  to 
look  into  the  Cases  upon  which  the  Master  of  the  Rolls 
founded  his  Opinion  in  favour  of  the  Infant,  and  have 
consulted  the  Register's  Book,  and  in  the  Result,  I  am 
folly  satisfied  that  there  is  no  material  contradiction  in 
the  Cases,  and  that  the  Right  of  the  Child  can  aris^ 
only  out  of  Contract,  or  under  a  Decree. 


1816. 

V 


LtOTD 

V. 

Williams. 


Grosvenor  v.  Lane  (n)  is  the  Case  most  relied  upon  as 
showing  a  substantive,  independent  Right  in  the  Inf^mt. 
It  came  on  upon  Exceptions,  and  Lord  Hardwicke  de- 
ctued,  "  That  the  Sum  of  i  ,599  /.  which  was  originally 
the  Share  of  Susan  Lane,  the  Mother,  hath  been  -well 


(fi)  9  Atk.  t8o. 
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appropriated,    and   doth,    in  Equity,    belong   to    the 
Plaintiff,  the  Infant. 

I  have  looked  into  the  Decree  in  this  Cause  by  Lord 
King,  in  1 732,  mentioned  by  Lord  Hardwicke,  and  from 
the  Bill  and  Proceedings  which  appear  in  the  Register's 
Book,  lib.  B.  1732,  p.  175,  it  is  clear,  the  Decree 
was  founded  on  a  Deed  which  was  in  Eyidence,  and 
particularly  mentioned  in  the  Decree,  executed  by 
Lane  and  his  Wife,  settling  the  Property  to  which 
Mrs.  Lane  was  entitled  under  the  Will  of  her  Father, 
Mr.  Phipps.  The  point,  therefore,  under  consideratioii 
was  not  raised  in  that  case.  In  Milner  v.  Cobner  (o), 
a  Case  which  occurred  a  short  time  previous  to  the 
Decree  of  Lord  King^  to  which  I  have  been  adverting, 
his  Lordship  thought  it  extraordinary  that  this  Court 
should  interpose  against  the  Husband  in  Cases  where 
the  Law  gives  him  a  Title  to  the  Wife's  personal  Estate; 
and  doubted,  experience  had  shown,  that  such  inter- 
position, unless  where  the  Husband  has  appeared  to 
be  a  profligate  or  extravagant  Man,  had  been  the  oc- 
casion rather  of  mischief  than  good.  This  shows  the 
inclination  of  Lord  King  on  this  subject.  He  therefore, 
in  Grosvenor  v.  Lane,  went  upon  the  Assignment  by 
Lane  and  his  Wife.  No  adverse  claim  was  set  up  by 
Peake,  the  second  Husband;  and  when  the  Cause 
came  before  Lord  Hardwicke,  two  Letters  of  his  were 
read,  in  which  he  expressed  his  opinion  that  Catherine 
Lane  should  have  what  was  claimed;  and  upon 
those  Letters  Lord  Hardwicke  considered  the  Mcxiey 
as  appropriated.  Such  appropriation  was  in  pursuance 
of  the  Deed  executed  by  Lane  and  his  Wife.  Thi& 
Case,    therefore,    of    Grosvenor  v.   Lave,    is    not    an 

(o)   2  P.  Wms.  641, 
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Authority  for  the  position,  that  the   Daughter  has  a 
substantive,  abstract.  Right. 

In  Phipps  V.  Anglesea,  cited  from  MS.  in  Mr.  Fon- 
blanque's  Notes  on  the  Treatise  qf  Equity  (q),  the  Fund 
was  in  Court,  and  a  Decree  that  it  should  be  secured 
for  the  benefit  of  the  Wife  and  her  Issue  till  the  Husband 
made  a  Settlement.  The  Husband  died,  and  the  Wife, 
having  survived,  was  held  entitled  to  the  absolute  Pro- 
perty, though  there  was  Issue  of  the  Marriage.  In 
Packer  v.  Wyndham  (r),  it  was  held  that  Money  in  right 
of  the  Wife,  paid  into  Court,  might  be  detained  till  the 
Husband  made  a  Provision :  **  but  the  Wife,''  says  the 
Lord  Chancellor,  *'  being  now  dead,  and  no  Children  to 
be  provided  for,  the  reason  of  their  keeping  the  Money 
from  him  is  at  an  end ;  and  then,  Equitas  sequitur  legem, 
and  must  give  it  to  the  Husband's  Representatives,  to 
whom  by  Law  it  belongs."  In  Hearle  v.  Greenbank  {$), 
Lord  Hardwicke  says,  ''  It  is  insisted,  as  Mr.  Winsmore 
had  made  no  Provision  for  his  Wife,  or  the  Issue  of  the 
Marriage,  that  his  Assignees  shall  not  be  permitted  to 
touch  this  till  they  have  made  some  provision  for  the 
Issue  of  the  Marriage,  and  so  it  was  held  in  two  Cases 
before  Lord  Chancellor  Cowper ;  and  I  was  also  clearly 
of  the  same  Opinion  in  the  Case  of  Jews&n  v.  Mouhon, 
but  I  can  find  no  Case  where  the  Court  have  done  it  in 
the  Case  of  Assignees  of  a  Bankrupt  after  the  death  of 
the  Bankrupt's  Wife:  and  here  too  the  Issue  of  the 
Marriage  is  so  well  provided  for,  that  I  am  of  Opinion 
the  Court  ought  not  to  make  this  the  first  Precedent  of 
it,  whatever  they  might  do^in  a  Case  not  so  circum<» 
stanced." 

(9)  1  Vol.  p.  97.  (*)3Atk,7i7. 

(r)  Prec.  Ch.418. 
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If  Lord  Hardwicke  is  supponed  to  liave  vaeiUkt  thit 
the  Infant  after  the  death  of  its  Mother  stood  10  tke 
same  situation  as  its  Mother,  and  that  he  was  of  that 
Opinion  in  Jewson  r.  Maulson^  hs  was  inoonect,  because 
in  that  Case  no  such  point  was  detenmned  (0*  If 
in  Grasvenor  v.  Lane,  Lord  Hardwicke  had  given  an 
opinion  in  favour  of  the  Child's  Equity,  the  Mother 
being  dead,  he  would  not  in  this  Case  of  Hearle  ▼. 
Greenbank  have  said  **  there  was  no  Precedent  cS  it.*^ 
He  was  certainly  right  in  saying  there  was  no  Precedent 
— no  such  thing  had  been  decided  in  Crrosvenor  v.  Laae^ 
as  I  have  shown ;  and  Heath  v.  GreeniaiUt,  therefore,  is 
a  strong  Authority  to  show  there  is  no  such  Equity. 

The  next  Decision  I  shall  mention,  is,  the  Afionymous 
Case,  in  Ves^  (u).  Tliere,  on  a  Bill  by  the  Husband  to 
obtain  Personal  Estate  in  right  of  his  Wife,  the  Hus- 
band was  directed  to  make  a  proper  Settlement,  and 
Proposals  for  that  purpose  were  laid  before  the  Master^ 
signed  by  the  jflusband  and  Wife,  by  which  he  was  to 
settle  an  Estate  in  Jamaica  in  strict  Settlement ;  bat 
before  it  was  absolutely  concluded  on,  they  went  to 

(0  Hearle  v.  Greenbank  is     without  being  obliged  to  make 


also  reported  in  2  Vea.  sen. 
298.  and  the  language  of  tbe 
Report  as  to  this  point  in 
p.  308,  varies  from  Atkyns, 
**  Next  as  to  the  Aont's  t^er** 
sonal  Estate,  a  question  has 
been  started,  whether,  if  the 
Assignees  are  entitled  thereto, 
(the  Husband  gaining  a  Ma- 
trimonial Right  which  survives 
to  him,  and  cannot  be  affected 
by  the  power  of  Aj^poiritmett), 
they  can  claim  it  in  Equity 


a  Provision  for  the  Daughter^ 
In  Jewson  v.  Moukon  I  was  of 
Opinion  that  the    Assigtiets 
have  been  conrpellabie  to  uakt 
a  Settlement  for  a  Wift^  where 
the  Husband  had  made  none. 
But  I  can  find  no  Case  wherie 
it  has  been  dene  for  a  Child ; 
I  do  not  say  it  cannot;  bat 
there  are  reasons  here  Why  it 
should  not." 

(«)  2  Ves.sel1.671. 
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Jamaica,  wbera  they  staid  six  years,  and  now  preferred 
a  Petition,  there  being  no  Children  living,  and  insisted 
on  not  being  bound  by  the  Proposal,  the  Wife  saying 
she  should  be  contented  with  her  Dower;  but  Lord 
Hardyficke  would  not  grant  it,  observing,  ''  though  the 
Wife  might  give  up  her  Interest  in  this  Money  if  she 
jdeased,  yet  nobody  could  consent  for  the  Children 
which  may  be.  The  Proposal  was  binding ;  and  if  the 
Husband  had  died  before  he  came  home,  and  left 
Children,  under  these  Articles  there  would  be  a  right 
to  have  it  carried  into  execution ;  and  the  Court  has 
laid  hold  of  a  circumstance  much  less  strong  than  so 
formal  an  Agreement  as  this  was,  to  refuse  what  is  now 
desired." 


1816. 
' w ' 

Lloyd 
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The  next  Case  is  Scriven  v.  Tapley  (x),  determined  by 
Lord  'Northington.  The  Note  of  it  in  Ambler  is  short; 
but  I  have  consulted  the  Register's  Book,  and  the 
result  is  stated  correctly  in  the  Report.  There,  the 
Husband  had  survived  his  Wife  six  years,  and  had  not 
reduced  into  possession  the  Legacy  given  to  her ;  and  on 
a  BiU  filed.  The  Master  of  the  Rolls,  Sir  Thomas  Clarke, 
decreed  to  him  the  Legacy,  subject  to  a  Provision  for 
his  Daughter.  Ambler  says,  the  Wife  died,  leaving 
Children;  but  that  is  not  correct,  she  only  left  a 
Daughter.  This  was  the  first  declaration  of  thd  right 
of  a  Child  to  a  Provision  in  these  cases,  the  Wife 
being  dead;  but  this  Decree  was  appealed  from,  to 
Lord  Northington,  and  he  reversed  it;  saying,  as 
appeals  in  Ambler,  "  The  compelling  Settlements 
at  first  arose  upon  the  Husband  coming  here  for 
assistance.  It  is  personal  to  the  Woman.  If  carried 
farther  it  would  be  .attended  with  ill  consequences  to 

Or)  Ambler,  509. 
I   I  2 
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Creditors/'  This  Case  has  been  leoc^nized  in  8ub«e> 
qnent  Decisions.  Though,  as  Lord  Northington  says^ 
"  the  compelling  Settlements  at  first  arose  upool*  the 
Husband  coming  hef^  for  assie^tance  ;''^  yet  tlie  Coort 
has  gone  further,  for  on  a  Bill  filed  by  the  Wife^  they 
have  given  her  a  Settlement.  No  Case  has  trenched 
upon  Scriven  v.  Tapley ;  from  that  time  the  Decisions* 
have  uniformly  been  according  to  that  Case^ 

The  next  Authority  is  Cockel  y.  Phipps,  which,  firom 
the  Report  in  Dickens  (y),  appears  to  be  a  Case  in  &TOur 
of  the  Infant ;.  but  on  consulting  the  Register's  Book, 
the  matter  is  explained.    In   that  Case,  Ph^gps^  the 
Testator,  had  four  Children — two  Sons,  and  two  Daughr 
ters.    One  of  the  Daughters  died  in  his  Life-time.    To 
the  remaining  Daughter  he  gave  1,500/.  if  Bh,e  married 
with  the  consent  of  his  Executor  in  Writing ;  but  1,000/. 
only,  if  she  married  without  consent,  and  the  remaining 
500/.  to  the  Executor.    She  married  without  any  ex- 
press consent,  and  the  1,000/.  was  paid,  and  then  she 
died.    Her  Husband  filed  a  Bill  for  the  remaining  500/., 
and  Sir  Thomas  Sewell  considered  it  as  a  condition  sub- 
sequent, and  that  the  Plaintiff  was  entitled  to  the  500  L, 
and  referred  it  to  the  Master,  as  reported  by  Dkkem, 
to  see  if  any  Settlement  had  been  made  on  the  Issue  of 
the  Marriage ;  but  why  ?  because  before  the  Marriage 
the  Husband  had  entered  into  Articles  by  which  it  was 
agreed,  that  he  should  have  the  1,500/.  for  his  Life,  and 
after  his  death  it  should  go  to  the  Issue  of  the  Marriage; 
and  the  Husband  had  confessed  a  Judgment  in  order 
to  secure  the  Money  to  the  Children  after  his  death^and 
therefore,  it  was,  that  a  Reference  was  made  to  the 
Master,  to  see  if  the  Husbsuid  had  made  a  Provisicm  for 


{y)  1  Dick.  391. 
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tlie  Issue  by  his  late  Wife^  and  if  not,  or  the  Provision 
«ot  proper,  to  make  proposals  for  a  Provision  before  the 
Master.  The  Master  reported,  that  the  Husband  had 
confessed  a  Judgment  in  3,000/.,  and  that  was  held  to 
be  a  good  execution  of  the  Agreement,  and  upon  that 
Report,  the  Master  of  the  Rolk  ordered  the  500^.  to  be 

-paid  to  the  Husband.  Thus  e^^lained  by  the  Registeifs 
Book,  the  matter  is  clear;  and,  indeed,  it  woidd  have 
been  surprising  if  so  correct  a  Judge  as  Sir  Thomas 
Sewell,  should,  so  soon  after  the  decision  in  Scriven  v. 
Tapley,  have  acted  in  direct  contradiction  to  it.    That 

-Cfiise,  therefore,  is  no    Authority,  upon    the  present 

<i<2uestioli,.in  favour  of  the  Infiuit's  claim. 
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The  next  Case  is  Martin  v.  Mitchell,  before  Lord 
Thurhw,  in  1779,  which  is  stated  by  Mr.  Alexander  in 
ihe  argument  of  Murray  y.  Lord  Ellibank  from  the  Re- 
gister's Book  (z),  where,  after  a  Decree  for  a  Settlement 
and  a  Proposal  by  the  Husband,  the  Wife  dying  before 
a  Settlement  made,  the  Husband  was  held  to  be  bound 
l)y  the  proposal. 

Rowe  V.  Jackson,  in  1783,  next  occurred.  The  Case 
is  reported  in  Dickens '(a),  and  is  mentioned  in  the 
argument  of  Murray  v.  Lord  Ellibank  (6),  and  I  have 
looked  into  the  Register's  Book.  Lord  Thurhw  held, 
•that,  there  having  been  a  Decree  that  the  Husband 
ahould  lay  proposals  before  the  Master,  the  Death  of 
the  Wife  before  proposals  carried  in,  did  not  prevent 
the  Claim  of  the  Issue  to  a  Settlement.  Here,  it  is 
observable,  the  right  of  the  Issue  is  held  to  arise  out  of 


(2)10  Ves.  85,89. 
(a)  2  Dick.  604* 


{h)  10  Ves.  85,  91. 
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the  Decree,  and  Lord  Eldon  pats  it  upon  tliat(c).  If 
the  Child  had  an  abstract  right  ind^pendaat  of  aay 
D^tee^  what  need  was  there  of  insisting  «o  nradi  od 
the  effectof  a  Decree?  All  the  argument  of  the  Coonsd 
for  the  Infant^  in  Murray  t^.  Lord  ElIAank,  is  firasded 
on  the  effect  of  the  l>eotee  in  that  Cauae^  diiooliiig 
t^r(^K)8a]s  for  a  Settlement^  and  saying  nothing  as  t> 
any  abstract  right  in  the  Infants ;  nor  was  stM^  a  right 
Ihrer  so  much  as  hinted  at  in  any  of  the  Ce(Ses  addnoad 
in  the  Argument  of  that  C^^. 


In  MacauUy  t.  Phillqm  (d),  there  is  an  able  /mdgaeBt 
by  Lord  Alvanky;  and  so  little  did  he  imagine  there 
was  any  abstract  right  in  the  Issue,  he  was  of  Opinioii, 
on  great  consideration,  that  after  a  Decree  for  a 
Setttesnent,  and  a  Proposal  by  tiie  Husband,  yet,  as  hi 
died  before  a  Settlement,  the  whole  surviTod  to  die 
Wife,  and  that  if  after  a  Proposal  the  Wife  had  died, 
the  whole  would  have  survived  to  the  Husband.  Be 
did  not,  howerer,  advert  to  Rowe  v.  Jatke&n,  nor  to  the 
Anonymous  Case  I  mentioned  from  Ve9ey(e)\  and  iu 
the  Case  before  him,  there  were  no  Children. 


The  last  Case  is  Murray  v.  Lord  Elhbank  (f),  when 
we  find  the  Opinion  of  Lord  Eldon,  which,  from  his 
profound  knowledge,  is  entitled  to  the  utmost  TSspeet ; 
and  afl»r  a  consideration  of  all  the  Cases,  theie  is  not  n 
hint  of,  or  the  remotest  allusion  to,  any  x^ht  m  a 
Child,  unless  what  is  derived  under  a  Decree.  *'  Tht 
principle,*'  says  Lord  Eldon,  *'  must  be,  that  €be  ^¥|le 
obtained  a  Judgment  for  the  Children,   liable  to  be 


(c)  10  Ves.  p.  92. 
((0  4  Ves.  15. 


(e)  2  Ves.  sen.  p.  671. 
(^f)  10  Ve».  92. 
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ira)^  if  «he  tbought  proper:   odierwise^  to  be  left  I8I6. 

i«taiiduig  for  tiboir  tien^t  at  her  dciath."  ,  This  i»  the     ' ' — 

Hfufi  priiu»ple,  wA  ei^chydea  aU  idea  of  an  gibstYact  right  I^^o^ 
W  tJie  Children,  independept  of  a  Decree.  This  Case 
Mtig  of  great  importance,  I  thought  it  necessary  to 
'iswsider  all  the  Authorities ;  and  tkougfa  the  Ca^es^  as 
lirisited,  aie  Gontradictory,  yet  on  consulting  the  Re- 
^stei's  Boolps,  they  are  all  found  reooncilesfble,  and 
:aU  concur  in  showing,  that  the  Children  have  no  right, 
iiidc|>Qiident  of  Contract,  or  a  Decree. 


"■^^F 


LYON  V.  MITCHELL  and  xitbers. 

«4— 26th  May. 
JBeNMM(N   LYOK   by   his    WiU,    12th  August  A  Residue  of 
1776,  amH^giSt  other  Devises,  upon  which  no  question  ^^^*^^  Estate 
arose,  genre  Jto  his  Ex^utrix  and  Executors,  and  their  ^yi/T^  j-   J^ . 
Heirs,  all  his  Estates  in  Jamaica,  in  Trust,  to  sell  and  ^q^qH^  ^-,^    ^ 
^ispoee  pf  the  aa^me,  and  the  Monies  ar^^g  from  the  fji^  Testator's 
)Sale  to  lay  out  and  apply  as  the  Testator  thereby  Sons^  I.  L.,  E. 
directed,  as  tq  the  R^due  of  his  Estate,  it  being  his  ^-  ^^  ^-^f  ond 
inl^t  And  that  4he  Moniee  an wg  by  such  Sale  should  ^-  ^-^  ^^J'"^  ^"^ 
hfi  con^ered  as  Piirt  ai^  Parcel  of  the  Residue  of  his  tenants  '  C 
Estute;  and  the  Testator  gave  all  the  rest  of  his  Eatate  ,„o^^  and  to  the 
Real  and  Peraonal  whatsoever  and  wheresoever,  and  of  Issue  of  their 
flduit  nature  or  l^nd  soever^  nnto  his  ^eoutaoix  and  several  and 

respective  Bodies 
lawfully  begotten  J  but  in  case  of  the  Death  of  any  or  either  of  them  xoithout 
Issue  lawfully  begotten  living  at  the  time  1^  his  or  their  respective  Deaths^  then 
the  Pari  or  Share  qf  him  or4hem^  dying  to  go  to  the  Survivors  and  Survivor 
equMy^  Share  an4  Skssrealihe^  muiip  the  Issfie  of  their  several  and  respective 
Bodies  l^iffuUy  begotten.  Held,  that  the  Bp^uesis  to  the  four  Sons  passed 
^k^okUe  Intere^fSf  but  that  onihe  Peath  qf  one  of  such  Sons  without  Issue,  his 
Sh^re  swrviv^  to  his  Brothers  > 
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^^^^'  Executors^  upon  Trust,  to  pay  certain  Legacies  to  his 

Daughters  and  an  Annuity  to  his  Wife,  and  the  Re- 
sidue he  directed  "  to  be  divided  equally  amongst  his 
MiTCHELi;  Sons,  John  Lyon,  Edmund  P.  Lyon,  Benjamin  Lyon, 
and  others.      and  George  Lyon,  and  such  Son  and  Sons  as  his  Wife 

should  or  might  be  ensient  of  at  the  time  of  his  Death, 
or  at  any  time  during  his  life,  if  such  Son  and  Sons 
should  be  bom  alive.  Share  and  Share  alike,  as  Tenants 
in.  Common,  and  to  the  Issue  of  their  several  and  le- 
spective  Bodies  lawfuDy  begotten ;  but  in  case  of  die 
Death  of  any  or  either  of  them  without  Issue  lawfuDj 
begotten,  living  at  the  time  of  his  or  their  respective 
Deaths,  then  the  Part  or  Share  of  him  or  them  so  dying 
should  go  to  Ihe  Survivors  and  Survivor  equally,  Shsre 
and  Share  alike,  and  to  the  Issue  of  their  several  and 
respective  Bodies  lawfully  begotten ;"  and  the  Testator 
appointed  several  Executors,  but  the  Defendant  SBiehdl, 
and  Robert  Cooper  Lee,  alone  proved  the  Will. 

The  Testator  died  in  1776,  soon  after  the  making  of 
his  Will,  leaving  six  Children,  viz.  two  Daughters  and 
the  four  Sons  before  mentioned.    The  Testator's  Widow 
and  Daughters  were  living.    George,  one  of  the  Testator^s 
Sons,    di^   gth  Jan.  1799,  intestate,  unmarried,  and 
without  Issue;    and  Letters   of  Administration  of  his 
Estate  were  granted  to  the  Plaintiff.    John,  the  ddest 
Son,  died  in  1806  or  1807,  leaving  a  Son,  Geof^  Ben- 
jamin, who  died  under  age,  and  Letters  of  Adminis- 
tration of  his  Estate,  and  of  the  Estate  of  his  Father^ 
were  granted  to  Edmund  Pusey  Lyon.    Betgamim  died 
5th  Sept.  1800,   intestate,    leaving  two  Children,  viz. 
John  P.  Lyon,  and  George  Edward  Lyon,   who  both 
died ;  and  Letters  of  Administration  were  taken  out  to 
Benjamin   Jyon   and  his  two   Sons  by   the   Plaintiff^ 
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their  Mother,  the  Widow  of  Benjamin.    Edmund  P.  1816. 

I^fon  was  liring,  and  one  of  the  Defendants.    In  1 783, 

a  Bill  was  filed  in  Jamaica,  by  Benjamin  Lyon,  one  of         Ltow 

die  Testator's  Sons,  the  Husband  of  the  Plaintiff  Mary  ^' 

LfjfOH,   against  the   Executors,   and   an  Account  was      and  othen 

vendered,    and  a  Release  was  afterwards  executed  by 

the  Testator's  four   Sons,  his  Wife  and   Daughters, 

to  the  Executors,   such   Sons  considering  themselves 

as  the  only  Persons  interested  in  the  Residue,  be- 

qoeatbed  by  the  Testator,  subject  to  the  Legacies  and 

the  Annuity. 

Robert  Cooper  Lee,  the  Executor,  died,  leaving  the 
Defendant  Lee  his  Executor,  who  proved  his  Will. 

Under  these  circumstances,  the  Bill  was  filed  by  the 
Plaintiff,  claiming  to  be  entitled  to  One  Third  Part  of 
the  Residuary  Estate  of  the  Testator. 

Mr.  Hart,  Mr.  Be//,  and  Mr.  HeaU,  for  Plaintiff. 

Mr.  Leach,  Mr.  Trower,  Mr.  Courienay,  and  Mr. 
'  Shadwell,  for  the  other  Defendants  {a). 

The  Vice-Chancellor — [After  stating  the  fiusts 
of  the  Case] : — 

There  seems  to  be  a  doubt  whether  some  parts 
of  the  Plantation  Estates  were  actually  sold  when 
the  Account  was  settled  with  the  Executors,  and 
which   was  followed  by   the  Release  to  them;    and 

(a)   The   Arguments  and     thought  unnecessary  to  state 
Cases  dted  being  fully  noticed     them  here, 
in    the '  Judgment,    it    was 
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as  to  tlMD»  an  Ar.cauTit.  muet  be  taken;  far>  Mpposiif 
the  Rdease  good,  aod  every  thing  concUuiid  ap  ta  Ihit 
time,  still  an  Accauat  is  required  by  this  Bill,  and  malt 
be  pfexk,  of  lebat  haa  been  received  frosa  thia  Eslate 
by  tbe  Defendants  Mitcbell  and  Lee»  since  the  fiMDner 
Account   was  rendered.    The  next  point  to  be  m- 
Mdered,  is,  •whether  the  Bekase  is  a  bar  ta  %aiy  ftnthir 
Account;  and tbat  d^ends  upon  the  Queatioiiy  whfthir 
the  four  Sons  took  absolute  Interests  in  the  PeiWMl 
Pnqperty,   or   only   life   Estates,   and  afterwaids  to 
go  to  their  Children.    The  Administratrix^^  JUaiy  t^, 
claims  under  George;   and  she  contends,   that,  rnxf- 
posing  he  was  a  party  to  the  Release,  and  that  the 
Account  was  mund  up  at  the  time  of  the  Rekaase,  sh^is 
entitled  to  what  was  due  to  George.    It  is  inusted,  that 
what  was  given  to  Geoi;ge,  who  died  in  Janua^  1790»  ^ 
testate,  became  the  property  of  his  surviving  BmAoB, 
John,  Benjamin,  and  Edmmd,  and  that  the  Weids  ef 
the  Will  provided  for  that  event ;  the  Will  directiiig, 
*'  tliat  if  either  of  the  Brothers  should  die  withoatlasae 
lawfully  begotten,    living  at  the  time  of  his  or  their 
respective  Deaths,  then  the  Part  or  Share  of  him  or 
them  so  dying  should  go  to  the  Survivors  equally.  Share 
and  Share  alike."    Whatever,    therefore,    becomes  of 
tbe  odier  Question,  it  is  insisted^  on  the  part  of  the 
Plaintiff,  that  at  all  events  an  Account  must  be  ren- 
dered of   Georg^^   Share,    or  such  Portion  as  ahe  is 
entitled  to  fiom  the  Release  in   1794,   supposing  the 
Remainder  over  is  good,  in  the  event  of  George^  dyiag 
without  lesue.    With  jesjpect  to  that  Remainder,  it  j* 
sufficient  to  observe  that,  in  this  Case,  the  words  *'  dying 
without  Issue,''  are  restricted  to  Issue  **  living  st  the 
Death/'  and  therefore  tbe  Remainder  to  the  sarvivin^ 
Brothers  is  clearly  good  \    and,   indeed,   that  ymk  imA 
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dkinttod.  Th«  PUdotiff,  tbenfore,  as  the  Adaainutnrtm         IBIO* 

«f  (jkorge,  is  tkoAj  entitted  to  «a  Account  of  what  was 

«hi«  to  Geor^^  and  to  her  inoportion.  ^^' 

MiTCHXXX 

The  great  Queetiom  m  tliiB  Cauee  iSt  wfaetker,  upcm  |^  p^  ^^^ 
Ibe  true  Constmctioii  of  die  Wmds  of  the  WiU,  the  fiwur 
BiotheiB  took  al^dute  Estatei,  or  whether  the  Worde, 
'^  ike  Isiutaf  their  re^fectif^e  bodies/^  aie  to  be  coosidered 
4m  m>ide  of  Purchase,  said  not  of  JUmkUio/i,  and  that 
the  four  Brothers  axe  to  be  •eonsideKd  aa  entitled  only 
te  life^  ifith  Ramaiiider  to  their  Issue,  aa  PiirehasetB» 
«r  the  IsBiie  to  tdce  as  PmefaaseKs  along  tvitii  them,  as 
Tenants  in  Common* 

The  Plaintiff  contc^nds  the  Issue  take  as  Piuchaeeis ; 
if  that  be  right,  the  Construction  put  by  the  Family  on 
this  Bequest  is  wrong;  and  now,  after  forty  yearo — ^^Ur 
Accounts  have  been  taken  in  a  Suit  against  the  Ex- 
ecutors in  Joiziaiai— ^after  a  Release  executed  by  the 
Testator's  Widow,  his  Sons  and  Daught^^,  to  the 
Executors,  and  a  Division  of  the  Property,  another  Ac* 
count  is  required  to  be  taken ;  and,  certamly,  if  there 
has  been  a  mistake,  and  the  true  Construction  of  the 
Will  is  such  aa  the  Plaintiff  contoida,  the  lei^th  of  time, 
an4  other  circumstances^  will  not  bar  her  daim* 

The  Question  is  an  important  one.  The  Testator 
directed  his  tleal  Estates  to  be  sold,  and  the  produce 
to  constitute  part  of  the  Uesidue  of  his  Property.  The 
Produce  therefore  of  the  Real  Estates  became  Personal 
''t^perty.  Ko  Son  was  bom  after  tiie  malcing  of  &e 
Wili ;  so  that  no  Question  arises  in  that  respect. 

-^  lA  the  Coii0inuAi«  of  tbia  WHL  thaie  are  two  oon- 


472 


CASES   IN    CHANCERY. 


1816. 
Lton 

Mitchell 
and  others. 


siderations  which  must  be  kept  distinct  r'the  one,  the 
effect  of  the  Bequest  over;  and  the  other,  the  efieci  of 
the  Will  in  favour  of  the  four  Sons,  in  case  the  Beqnett 
over  did  not  take  place.  These  two  consid^ations 
have  been  improperly  mixed  in  the  Argument.  The 
validity  of  the  Bequest  over  depends  upon  the  Qnestkm 
whether,  or  not,  the  event  in  which  the  Prc^ierty  is 
given  over,  is  too  remote.  The  duration  and  extent  of 
the  prior  Estate,  supposing  the  contingency  upon  whidi 
it  is  to  go  over  does  not  take  place,  is  a  perfectly 
distinct  Question.  I  have  already  disposed  of  that 
part  of  the  Case  which  relates  to  the  Bequest  over,  and 
shown,  that  it  not  being  a  Bequest  over  after  an  inde- 
finite failure  of  Issue,  but  on  the  failure  of  Issue  living 
at  the  Death,  it  is  good,  and  within  the  limit  allowed 
by  Law ;  the  alienation  of  the  Property  not  being  in- 
definitely suspended.  The  surviving  Brothers,  there- 
fore,  took  whatever  Interest  had  arisen  upon  that  oon- 
ting^acy,  which  only  arose  with  respect  to  Georgia 
the  two  Brothers,  Betgamin  and  John,  having  dkd, 
leaving  Issue,  and  Edmund  being  still  Uving,  and  having 
Issue. 


Having  thus  divided  the  subject,  I  shall  consider  the 
effect  of  the  first  Bequest.     The  words  "  Share  and 
Share  alike,  as  Tenants  in  Common,''  immediately  fid- 
low  the  Persons  named  to  take,  and  before  the  word/ 
relating  to  their  Issue,  as  if  determining  who  war 
the  Persons  to  take.    The  Testator  says,  they  shall  talr 
**  as  Tenants  in  Common,  Share  and  Share  alike.''    O 
would  rather  suppose  that  there  terminated  the  imn 
diate  persons  who  were  to  take  -{  because,  if  it  had  be 
intended  that  the  Issue  were  also  to  take  with  it 
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Parents,  the  natural  course  would  have  been,  to-  have 
given  the  Property  **  to  John,  Edmund,  Benjamin,  and 
Gtorgef,  and  their  Issue,  to  take  as  Tenants  in  Common, 
Share  and  Share  alike/'  but  by  interposing  the  words, 
'*  Share  and  Share  aUke,"  between  the  Persons  who  are 
named,  and  the  Issue,  it  seems  more  natural  the  first 
Persons  named,  viz.  the  four  Sons,  are  the  Persons 
who  are  to  take  **^  Share  and  Shave  alike,  as  Tenants  in 
Commcm;"  and  all  that  follows  is  only  to  express,  by 
words  of  Limitation,  the  quantum  of  Interest  they  are 
to  take.  It  appears,  that  the  four  Sbius^  when  the 
WilVwas  made,  had  no  Issue;  they  were  Mkiors,  I  be^ 
Ueve ;  certainly  they  had  then  no  Issue ;  if,  therefore, 
the  Bequest  to  the  Issue  of  the  Sons,  is  by  w(Hds  of 
Purchase,  it  is  in  favour  of  Persons  not  existing;  if 
they  were  words  of  Limitation,  it  is  in  the  natural 
order  of  things  to  give  it  in  the  manner  stated,-  to 
regulate  the  quantum  of  Interest  intended  to  be  given 
to  the  four  Sons.  The  word  Issue  is  generally  used  in 
a  Will,  as  a  word  of  Limitation.  It  may  be  used  as  a 
word  of  Purchase,  if  such  appears  to  be  the  intention 
of  the  Testator;  but  unless  such  intenC  appears,  it  is 
usually  construed  as  a  word  of  Limitation.  If  the  word. 
Issue,  is  here  to  be  considered  as  a  word  of  Purchase, 
it  must  be  used,  either  for  the  purpose  of  making  the 
Issue  Tenants  in  Common  with  their  Parents,  or  to 
enable  them  to  take  in  Remainder.  If  it  was  intended 
to  make  them  Tenants  in  Common  with  their  Parents, 
in  the  first  place,  as  I  have  already  observed,  it  comes 
after  the  description  of  who  are  to  be  Tenants  in 
Common;  and  in  the  next  place,  see  what  the  conse- 
quence would  be,  if  **  the  Issue  of  their  several  and 
respective  bodies,*^  that  is,  the  Issue  of  all  the  Four,  were 
to  take  as  Tenants  in  Common,  with  their  four  Parents; 
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Suppose  there  were  Children  end  Grand-Cbildrai  of 
the  Four,  are  they  all  under  the  word  "  Issue/'  to  take 
as  Tenants  in  Coaunon  with  their  Parents  ?  Suppose 
one  of  them  had  ten  Children,  and  the  other  three  had 
none,  are  the  ten  of  the  one  to  take  as  Tenants  tn 
Common  with  their  Parents,  and  the  other  three? 
Whatever  disproportion  in  the  number  of  Children  each 
may  have,  some  keying  Children  and  some  none;  some 
having  many,  and  some  few;  some  Sons,  and  some 
Daughters;  is  it  to  comprehend  and  blend  piamiscu- 
ously  all  the  Issue  to  take  in  Common  with  thw 
Parents,  without  regard  to  the  number,  or  whose  Chil- 
dren they  are,  and  including  all  the  Gmnd-Chfldr^iu 
supposing  the  word  I^sue  is  to  be  extended  in  the  usual 
way,  to  comprehend  Grand-Childrmi,  and  to  any  that 
come  into  esse  during  the  life  of  these  diff<NPent  per- 
sons? So,  if  they  are  to  take  in  Remainder,  there  will 
be  the  same  difficulty  of  fixing  upon  Uie  claims  of 
Individuals  that  are  to  take  under  it,  and  all  the  un- 
certainty of  the  quantum  to  be  taken  by  each,  ariaing 
from  whom  may  hs^pen  to  come  within  the  description 
of  Issue;  and  60  with  respect  to  all  the  difficulties 
that  would  arise  from  intermediate  Deaths;  upon  the 
Death  of  any  Child  bom  at  any  time,  if  they  all  took 
as  fast  as  they  were  bcHrn  as  Tenants  in  Common,  their 
Representatives  would  be  let  in,  or  the  words  that  cany 
it  over,  in  case  of  the  Death  of  either  of  them  without 
Issue,  would  carry  the  bterest  of  a  deceased  Child  over, 
not  to  its  own  Represoitative,  but  to  all  the  Survivors 
and  their  Issue,  supposing  Issue  in  this  latter 
ber  of  the  Will  is  to  be  construed  with  the  same 
rality,  to  make  another  division  among  that  number 
of  persons  who  may  represent  and  fill  the  character  of 
Issue. 
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It  Ib  a  general  rule,  that  whenever  the  Words  of  a  1916« 

WiUy  used  in  a  Bequest  of  Personal  Propoty,  wouki^ 

it*  applied  to  Real  Property,  give  an  Estate  Tail,  they 

pass  an  abidate  lateiest  in  Personalty,^  unlesB  the  Tes-^      MrroBiu* 

tator  shows  a  clear  intention  that  they  shall  not  be  so*      aad  others* 

construed  (i).    There  can  be  no  doubt  that  the  words 

in  this  Willi  would,  if  they  had  been  applied  to  Real 

Property,  have  given  an  Estate  Tail  to  the  four  Sods. 

Js  there  then  any  apparent  intention  in  this  Testator 

tiiat  the  words  of  this  Will  should  not  have  the  effect  of 

passing  absolute  Interests  to  the  Sons  ?    This  is  not 

Ihe  Case  of  a  Chaitel  Real,  if  any  distinction  in  that 

respect  could  arise;  it  is  the  case  of  mere  Personalty. 

It  is  n6t  the  case  of  a  Will  giving  the  Property  to  four 

Petsons,  for  Ltfe,  but  with  oi^  continued  sentence 

(brd^eD,  at  least,  only  by  the  words,  as  I  hare  i^ated, 

^  Share  and  Share  alike,  as  Tenants  in  Conunon,")  to 

them,  and  to  the  Issue  of  their  several  atid  respective 

Bodies.    There  are  no  words  descriptive  of  the  quantwn 

#f  Interest  that  the  Four  are  to  take;  no  words  that 

hnport  an  intent  that  tkey  should  only  take  it  for  Life. 

It  is  given  to  them  generally,  and  to  the  Issue  of  their 

several  and  respective  Bodies,  in  one  continued  sentence; 

it  is  not  therefore  a  Case  in  which  there  is  an  impiiid 

Estate  Tail.    It  is  an  express  Estate  Tail.    Words  that 

iwould,  as  apj^ed  to  a  Freehold,  ]^ass  an  express  Estate 

Tail,  and  not  by  Implication.    None  of  the  observations 

applicable  to  such  Cases,  apply  to  this.   l%e  Pioperty  is 

given  to  four  Persons  and  to  liie  Issue  of  their  several  and 

feispeolive  Bodies;  given  in  vrotds  that  cont^y  a  direct, 

ei^raM,  Estate  Tail,  without  any  limitation  or  Qualifi- 

cation  of  wy  kind  whatsoev^.  It  is  given  not  by  a  Settle^ 

(^  Ste  Fesme  en  Cdniin-     463,  478^  480,  490^  £dit.  6. 
gent  Remainders,  6cc.  p.  461, 
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meat,  but  by  a  Will,  to  these  four  S<m8  of  the  Testator; 
and  given,  likewise,  as  I  have  observed,  at  a  time  when  nor 
Issue  of  those  Sons  was  living.    The  general  Principles 
I  have  stated  aie  so  clear  that  it  is  hardly  necessary  to 
cite  particular  Cases.    The  Principles  and  the  Caaes  ase 
well  stated,  in  the  learned  Work  of  the  late  Mr..  Fearne, 
On  Contingent  Remainders  *and  Executory  Deviees» — 
Amongst  others,  he  mentions  (c)  the  Case  of  Scale  v. 
Seak  (d),  where  one  devised,  that  all  his  Money  in 
the  Government  Funds  should  be  laid  out  in  the  Par- 
chase  of  Lands,  and  settled  on  his  eldest  Son  A,  and 
the  Heirs  Male  of  his  Body,  Remainder  to  the  second 
Son  C,  and  the  Heirs  Male  of  his   Body;   and  be- 
queathed the  rest  of  his  Personal  Estate  to  A,  and 
the  Heirs  Male  of  his  Body,  Remainder  over,  in  the 
same  manner.    The  Lord  Chancellor  held,  that  the  Per- 
sonal Estate  (viz.  the  Residue  after  what  was  to  be  laid 
out  in  the  Purchase  of  Lands),  could  not  be  entailed, 
but  the  whole  vested  in  the  eldest  Son.    So  where  Long 
Exchequer  Annuities  for  ninety-nine  years  were  given 
by  Will  to  Trustees  for  the  residue  of  the  term,  in 
Trust  for  E,  for  so  many  years  as  she  should  live,  after- 
wards to  the  Plaintiffs  for  so  many  years  after  the  said 
Term,  as  they  or  the  Survivor  of  them  should  live,  and 
after  the  decease  of  the  Survivor,  in  Trust  for  the  Hein 
of  their  Bodies  lawfully  begotten,  for  all  the  Residue  of 
the  said  Term,  and  for  default  of  such  Issue,  in  Trusty 
for  the  Defendant ;  Lord  Chancellor  King  held  the  Re- 
mainder over  to  be  void,  and  that  the  whole  vested  in 
the  Plaintiffs  to  whom  the  Limitation  was  for  Life»  with 
Remainder  to  the  Heirs  of  their  Bodies.    lu  Butter^ 
.field  V.  Btitterfield  (e)  the  Testator  directed  that  400!. 

(c)  P.  463,  Ed.  6.  (e)  I  Ves.  sen.  133,  154. 
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should  be  put  OQt  on  good  Security  for  his  Son  T. 
that  he  might  have  the  Interest  of  it  for  his  life,  and 
for  the  lawful  Heirs  of  his  Body ;  and  if  it  should  so 
happen  that  he  should  die  without  Heirs,  it  should  go 
to  his  youngest  Son  /•  B.  Lord  Hardwicke  decreed,  that 
the  whole  vested  in  the  first  taker,  and  the  limitation 
Over  was  too  remote.  In  these  Cases,  you  observe,  the 
double  proposition  is  stated;  not  only  that  the  linu- 
tation  over  is  too  remote^  but  that  the  whole  vests  in 
the  first  taker ;  and  in  the  great  Case  of  Daw  and  Pitt, 
which  was  so  much  discussed,  having  first  been  decided 
by  the  Master  of  the  Rolls,  that  the  whole  vested  in  the 
Daughter,  in  the  person  first  described,  although  it  is 
observable  that  was  Personal  Property — Dividends 
given  during  her  Life,  and  after  her  Decease,  to  the 
Heirs  Male  of  her  Body  lawfully  begotten,  and  for 
want  of  such  Issue,  over;  and  though  there  was  an 
express  Limitation  for  Life,  with  a  Remainder  to  the 
Heirs  of  her  Body,  the  Master  of  the  Rolls  was  of 
Opinion  the  whole  vested  absolutely  in  the  Daughter. 
That  Decision  was  reversed  by  the  Lords  Commissioners, 
but  upon  an  Appeal  to  the  House  of  Lord9>  the  Master 
of  the  Rolls*  Decree  was  established;  and  that  is  a 
leading  Decision,  which  has  ever  since  been  con<« 
sidered  as  conclusive  upon  this  subject,  and  has  been 
followed  in  a  variety  of  Cases  (c).  These  are  instances 
to  show,  that  where  a  Bequest  of  Personalty  is  in  this 
manner,  it  vests  absolutely  in  the  first  taker;  and 
that  proposition  is  stated  in  Chandless  v.  Price  (d), 
'  (c)  No  Report  has  yet  been     Case  of  Daw  v.  Pitt,  or  rather 


1816. 

V 


printed  of  that  Case,  when  it 
was  before  the  Master  of  the 
Rolls.  At  the  end  of  this 
Case  t  have  given  from  a 
M^.  Note  a  Report  of  the 


Tothill  v.  Pitt,  before  Sir 
Thomas  SetoelL  It  was  ably 
argued. 

(d)  3  Ves.  99 ;  but  more  fiilly 
stated  in  13  Vet.  479,  in  Note, 
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and  in  Bruncker  y.  Bagot  (e),  a  recent  Case  before  !&• 
Master  of  the  Rolls.  In  the  former  case  Lord  Rossljfm 
says^  ''  In  Daw  y.  Lord  Chatham,  the  whole  canteoH 
plation  of  the  Arguitient,  in  support  of  the  Decree  of 
the  Lords  Comtmssioners  was,  that  the  Rule  in  Shelfy^B 
Cade  (/)  could  not  apply  to  a  Bequest  purely  of  Per^ 
sonal  Property — the  reason  of  it  does  not  connect  itself 
with  Personal  Property •''  In  Date  y.  Lord  Chatham  k  wa^ 
a  Question  respecting  an  Estate  for  life  in  Persooal^^ 
expressly  giyen^  by  the  api^ation  of  the  Rule,  in 
Shelly*^  Case,  taking  the  Hers  of  the  Body  to  unite 
with,  and  enlarge  the  Estate  for  life,  and  going  ouidi 
farther  than  in  the  present  Case;  and  Lord  RpishfA 
says,  '^the  whole  Argument  was,  that  it  could  no! 
apply  to  a  Bequest  of  pure  Personal  Property.  The 
distinction  taken  by  Lord  Talbot  in  Atkinson  t.  Bbri* 
chinson  (g),  that  where  the  words  would  giye  an  expnm 
Estate  Tail,  the  Construction  of  Law  must  obtain*  but 
where  only  ah  implied  Estate  Tail,  it  should  not,  wee 
yery  much  laboured  in  Daw  y.  Lord  Chatham;  for  id 
that  Case  there  was,  manifestly,  an  express  Estate 
for  life,  and  there  were  circumstances  to  show  how 
anxiously  the  Testator  endeayoured  to  restrain  it  to  an 
Interest  for  Life."  Then  mark  these  words  of  Loid 
Mosslyn,  **  From  the  manner  in  which  the  Qvestkn 
was  left  to  the  Judges^  and  from  some  Notes,  1  haye 
concluded,  that  distinction  is  exploded,  and  that  it  ie 
to  be  taken  as  a-  general  Rule,  that  wheie  the 
words  would  raise  an  Estate  Tail  in  Real  Estate,  they 
will  giye  the  absolute  Propeityin  PeFsonalty;  and  if 
there  is  no  distinct  expression  to  restrain  it  to  the  tima 
the  Law  allows,  the  consequences  must  preyail,  whift^ 


(e)  1  Merrivaley  371. 
</)  Co.  9. 


(g)  3P.  Wms.t5». 
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frver  is  the  intention.'*  We  see^  therefore,  that  even  in 
tto  ttn&vourable  a  Case  as  an  implied  Estate  Tail,  the 
gttDM^  Rul^  ptevailed ;  but  in  this  Case  there  are  direct 
WOTds-r-an  unbroken  chain  of  words,  that  would  create 
an  Estate  Tail  in  Real  Property,  and  consequently, 
tecording  to  the  general  Rule,  as  stated  by  Lord 
Roulyn,  it  would  give  the  abscdute  Property  in  this 
Personalty,  unless  you  can  show  any  circumstances 
that  lead  to  a  different  conclusion*  Prima  fade  the 
words  give  an  Absolute  Interest ;  and  the  anus  lies  upon 
die  other  side  to  show  oiroumstances  that  lead  to  a 
different  conclusion.  What  ave  the  circumstances 
relied  on  in  this  Case,  as  leading  to  a  different  con-* 
dnsiont  It  has  beai  argued,  that,  as  in  the  Executory 
Bequest  over,  the  words  being  ^  dying  without  Issue 
Uving  at  the  time  of  the  death,"  the  Bequest  over  is 
good,  and  has  the  effect  of  showing  that  the  word 
^  Issue ''  was  meant  to  be  used  as  a  word  of  Purchase ; 
k«t  I  do  not  concur  in  that,  or  see  how  it  necessarily 
fellows,  that  because  the  Estate  was  to  go  over  in  the 
event  of  the  Pfutty  dying  without  Children,  (supposing 
^  Issue ''  is  to  be  so  construed),  that  if  he  has  Children 
lie  is  not  to  h^ve  the  absolute  Interest  in  it ;  the  two 
Propositions  are  perfectly  separate  and  distinct.  Surely 
k  is  competent  to  a  Testator  to  say,  if  my  Sons  leave 
Children,  I  mean  that  they  shall  have  an  absolute 
Interest  in  all  my  Personal  Property;  but  if  it  ulti- 
mately turns  out  that  they  leave  no  Children  at  the 
time  of  their  death,  or  if  any  one  of  them  should  not, 
I  giv^  it  over  in  the  way  I  propose.  If  it  could  be 
(d&own  Aat  the  two  propositions  were  incompatible— > 
Aot  to  ^y^  an  absolute  Interest  in  one  event,  was 
incompeitible  wkh.  ^ving  it  over  in  a  contrary  event, 
dicn,    updoubiedly,  proving   the  second    proposition^ 
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stand  together^  viz.  that  he  should  give  it  absdutfely  to 
the  Sons  in  one  event,  and  give  it  over  in  another 
Mitchell       ^^^^^»  ho^  ^^^>^  ^^^^  ^  advance  the  Argument, or  show 
aud  othen*.      ih^t,  because  in  the  event  of  the  Sons  leaving  no  Chil- 
dren he  has  given  it  over,  that  tells  us  what  is  to  be 
done,  if  the  Son  has  Children  ?    There  is  a  great  deal 
of  fallacy  in  the   Argument,  arising  from  confound* 
ing  these  two  Questions.     The  validity  of  the  De-> 
vise    over,  in  all  these  Cases,  undoubtedly,  depends 
upon  the  nature  of  the  contingency,  whether  it  is  a 
general  contingency,  on  fiedlure  of  Issue,  or  a  limited 
one;    but  when  the  contingency  has  not  happened^ 
and  there  were  Children,  the  Question,  whether  tlie 
Parent  or  the   Child  is-  to  take,  and  what  Interest 
they  are  to  take,  is  a  perfectly  separate  and  distinct 
Questicm ;  and  any  words  that  describe  what  is  to  be 
done  in  one  event,  do  by  no  means  necessarily  deter*' 
mine  what  is  to  be  done  in  a  contrary  event.    Yoq 
must  look  at  the  words  applied  to  each  event.    Sup? 
pose  the  Testator  to  say  distinctly,  I  mean  if  my  Sons 
should  have   Children,  that  the  Parents  should  ha?e 
the  disposition  of  the  Property  absolutely ;  but  if  they 
have  no  Children,  it  is  to  go  over ;  surely,  the  two 
propositions    are    compatible,    consequently    there  » 
nothing  that  leads  one,  because  there  is  such  a  Bequest 
over,  to  infer,  necessarily,  that  the  Pai'ent  could  not  be 
meant  to  have  an  absolute  Interest. 

It  is  very  material  to  advert  to  the  vital  principle  (A 
which  an  Executory  Devise  depends.  It  is  not  to  take 
effect  hke  a  Remainder  expectant  on  the  regular  tennis 
nation  of  the  prior  Estate ;  if  it  were  so,  then^  certainly^ 
the  Remainder  taking  effect  would  regulate  the  juantw^ 
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«f  the  first  Estate;  but  the  very  principle  of  Executory  ^  1816. 
Bequests,  is,  that  a  Contingency,  if  properly  limited,  is  to 
arise,  the  effect  of  which  is  to  defeat  the  prior  Estate — 
to  interrupt  it  in  its  intended  extent — to  terminate  Mitchell 
it — ^to  raise  a  new  use — a  thing  that  could  not  be  done  and  othen. 
formerly;  for  where  you  had  once  disposed  of  the  ab- 
solute Interest  in  it,  you  could  not,  formerly,  have 
made  any  subsequent  disposition  of  it;  that  is  the 
whole  effect  of  Executory  Devises  and  Bequests ;  to 
provide  for  the  contingencies  of  a  Family,  after  you 
liave  given  the  Fee  or  absolute  Interest,  in  a  certain 
event,  it  is  to  be  defeated,  and  to  give  way  to, 
open»  and  let  in,  a  new  use — it  is  the  whole  doc- 
trine of  Uses  and  Executory  Devises  and  Bequests, 
and  arises  on  a  principle  that  is  to  defeat,  destroy, 
and  interrupt,  and  give  a  new  course  to  the  prior 
Estate.  The  prior  Estate  being  absolute  in  one 
event,  does  not  at  all  prevent  its  going  over  in  another 
event.  The  Questions,  therefore,  are  perfectly  dis- 
tinct. It  is  perfectly  immaterial  what  is  the  duration 
4>f  the  first  Estate,  or  in  what  words  it  is  given;  and  it 
is  quite  manifest  that  it  must  be  so;  because,  how  does 
it  in  any  respect  signify  whether  .the  absolute  Estate  is 
given,  if  there  are-Children,  to  the  Parent  or  the  Child, 
or  whether  it  is  first  .given  to  500  persons  absolutely, 
with  a  certain  contingency?  That  contingency  being 
within  the  proper  limits,  is  to  undo  that  Estate,  whether 
the  Parents  or  the  Child's  Estate.  It  is  a  perfectly 
distinct  Question.  The  validity  and  extent  of  the  first 
Estate  is  to  be  governed  by  the  words  that  give  it,  and 
not  by  the  words  'of  Limitation  over,  unless  where  they 
bear  upon,  and  unite  with,  and  tend  to  affect,  the  con- 
struction of  the  prior  words^  and  which  in  many  Cases 
2nay  enable  us  to  come  to  a  conclusion  respecting  it* 
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II  is  quite  immateml  to  the  slBeond  point,  thereftrtl 
wkftt  is  the  extent  and  limit  of  the  ftrst  Beqtttet,  snA 
^ho  is  to  tahe  tinder  it.    If  t)ie  Bequest  hlul  been  **  ts 
Uie  Legatee  and  his  H^rs/'  genefaUy,  (Mr  '^  to  my  Soi 
libeelutely  for  evei*/'  it  would  n^t  have  lignified,  pi^ 
▼ided  you  ctit  it  dorvm  by  It  caaJihgefttcy,  whereby^  tt  4 
^ren  ev^it  it  was  to  g6  aWay  fr6m  that  Son.    Thttt 
are  many  Cases  of  that  descnptkta ;  M  wherei  after  «a 
til)86kite  Bequest,  the  words  wel^  ^  i(  he  diei  ufeier 
twenty-one''—"  i[  he  mames  without  cOMcreUt/'  cr  other 
words  of  that  kind;  a  coatiligeney  to  iurise  \?Miki  a  lift 
m  being,  m  twenty-CM^  years  aften    The  &M  EiMi 
being  absolute,  and  lire  Liiinitatien  c^^  bea«g^oo4» 
9at  two  distinct  propositions;  wai  ylft  a  i^Kat  iM.4[ 
the  Argument  in  the  present  Ca6e  haft  ^sUmk  ^ekMtf 
from  the  limitation  over  being  coi^ned  within  a  Lift  «r 
lives  in  being ;  as  to  Which,  I  own>  I  cannot  see  hem 
that  has  any  beidring,  to  convert  ihjb  Word  EHfH^  4bIo  t 
wohl  t>f  Purchase,  rather  than  a  WOtid  of  limktAktt. 
It  certainly  has  the  effect  of  suspendhig  the  pe^M 
^f  the    Parent    to  dispose  of   the   Pi^op^ty  in  Ui 
life-time.     What  theh  ?   that  is  the  ^feet  ^f  cieiy 
Contingency   that  ndes  Over  an  ttbsc^ute  Intertet-^ 
to  aH  other  purposes  an  Estate  in  !Pee,  but  subjeCIt  tb 
the  contingency.    That  is  the  effect  of  dQ  Exeeiftovjr 
Devises,  notwithstanding  the  Brtate  is  of  n  n?att^  that 
would  otherwise  give  the  pbwer  of  Hdiebtttion.    Sap)»<)ie 
the  Interest  to  be  given  to  the  Issue,  "eith^  in  Re- 
mainder, or  as  Tenents  in  Coitiiiion,  they  would  ^ 
deprived  of  the  power  of  ^(teatihg  just  "aft  &eil'  Ptfreaite 
would,   because  it  would  depi^nd  upon  Ihe&r  leatd^ 
Issue  at  the  titoe  of  their  <fieath,  whether  they  were  to 
take  or  not;  therefore,  the  suspended 'powt^  ^  Mi» 
^ion  for  a  given  period,  must  be  the  neeessairy  cett- 
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^lbcpy^^ce  of  the  coQtingenoy^  wketfi^  you  construe  Issue 
t^  fafe  a  woid  pf  Uqoiitation,  or  a  word  of  Purchase. 

Hie  Gases  relied  iqppn  on  the  part  of  the  Plaintiff, 
are,  in  the  first  place.  Peacock  v,  Spooner  (fi),  a  Case  de- 
tided  in  1 696 ;  and  Daffome  and  Goodman  {i),  which  was 
detennined  upon  that  Authority-  Supposing  Peacock 
▼.  Spooner  to  be  perfectly  good  Law,  it  is  not  a  Case 
like  the  present;  for,  first,  it  arose  upon  a  Marriage 
Settlement,  and  the  Court  are  always  disposed  to  favour 
the  Children  under  Marriage  Settlements,  as  it  may  be 
reasonably  enough  inferred  that  they  were  the  principal 
•objects  of  it ;  and,  ^l  the  next  place,  the  Bec[uest  there 
was  expressly  for  Life.  Lord  Chancellor  Jefferiez  deter- 
mined that  the  whole  vested  in  the  Wife,  but  die  Tjordi^ 
Commissioners  decreed,  that  the  Heirs  of  tie -Body  took  by 
Purchase,  and  that  it  did  not  vest  in  the  Mother ;  and 
the  House  of  Lords,  on  Appeal,  affirmed  the  Lords  Com- 
missioners decisioQ — t)iat  Case,  however  has  undergone 
considerable  observ{|,tio];L  since.  In  die  House  of  Lords 
die  Judges  y^ere  six  to  two  against  the  decision  of  the 
Lords  Commissioners.  Daffbrne  v.  Goodman  went  upon 
the  Authority  of  Peacock  v«  Spooner,  the  words  being 
nearly  the  ^ame.  Incase  of  Webb  v.  Webb  (k),  decided 
by  Lord  Harcourt,  was  like  Peacock  v.  Spooner  in  some 
circumstances,  but  die  Case  was  decided  differendy. 
In  Theebridge  v«  Kilbume  (t)  Lord  Hardwicke  says, 
^  Peacock  v.  Spooner  was  laid  weight  upon,^  and 
indeed  if  that  is  taken  to  be  an  Authority  through- 
out, it  is  a  very  strong  one.  I  have  a  Copy  of  the 
Minutes  of  the  Judges  in  the  House  of  Lords,  which 
were  six  against  two,  viz.  Atkins,  Gregory  (who  reported 

(*)  3  Vern.  43,  195.     «  (*)  1  P.  Wms.  132. 

Froem.  124.  {I)  1  Y.ez.  Sen.  933. 

(i)  a  Vern.  362.  a  Freem. 
493-  K  K  4 


Lyon 

^lTCHE|[»Ly 

and  others. 
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the  opinion  of  Lord  Chief  Justice  Holt),  Rokeby,  Powtl 
and  TurtoH,  for  the  Decree  of  Lord  Jefferies,  and  Leck» 
mere  for  that  of  the  Lords  Commissioners,  so  that  it  was 
a  Judgment  contrary  to  the  Opinion  of  a  great  majority 
of  the  Judges,  which  plainly  accounts  for  the  doubt 
always  expressed  on  the  mention  of  that  Case,  and  why 
the  Court  resorts  to  another  reason.  It  was,  besides^ 
a  Case  on  Marriage  Settlements  of  a  Term." 


In  the  great  Case,  also,  of  Garth  v.  Baldwin  (g)  Lord 
Hardwicke  says,  "  Peacock  v.  Spooner  is  so  particular, 
has  had  so  much  said  upon  it^  and  has  been  so  varied 
from,  that  I  shall  not  go  upon  that.    Lord  Harcouri 
has  said,  the  Court  would  not  go  upon  that  Case,  unless 
on  that  in  specie,  and  no  other.     It  is  true  it  was  so 
determined  in  the  House  of  Lords,  but  with  great  variety 
of  opinion  among  the  Judges,  and  no  Peer  in  the  House 
was  of  the  profession  of  the  Law ;  and  there  was  some- 
thing particular  by  reason  of  the  Limitation  to  the 
Heirs  of  the  Body  of  the  Wife;  but  that  is  a  single 
Case,  and  this  is  not  that  in  specie.     Webb  v.  Webb  was 
directly  to  the  contrary,  and  has  stood  ever  since,  and 
allowed  to  be  rightly  determined,  as  not  being  the 
same  in  specie  with   Peacock  v.  Spooner"     Webb  ▼• 
Webb,  says  Mr.  Feame  (A),  ^'  appears  to  have  been  the 
ruUng  Authority  ever  since,  in  Cases  of  like  nature; 
and  that  of  Peacock  v.  Spooner,  it  seems,  is  only  at^ 
tended  to  in  Cases  exactly  the  same  in  specie  with 
itself,  as  was  that  of  Daffome  v.  Goodman'*    Peacock 
v.  Spooner,  therefore,  the  first  Case  cited  on  behalf  oi 
the  Plaintiff,  arose  out  of  a  Marriage  Settlement,  not  a 
Will ;  and  there  was  an  express  Estate  for  Life.     It  is 

(g)  2  Vez.  Sen.  66o.  and  Executory  Devises,  493* 

(h)  Contingent  Remainders      Edition  6. 
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bot,  therefore,  in  specie,  the  present  Case,  which  re-         1S\6. 
^enables  more  the  Case  of  Webb  v.  Webb,  the  leading     "■ 
Authority  in  Cases  of  this  kind. 


Lyok 

Mitchell^ 
In  the  Case  of  Lyde  v.  Lyde  (i),  the  Court  con-      andotherii. 

aidered  the  words,  **  die  without  Issue,''  as  meaning 

"^ dying  without  Children;"  and  that  the  Limitation 

invex  was  good,  it  not  being  after  an  indefinite  failure  of 

Issue.    That  Case  does  not  bear  upon  the  present. 

The  Case  of  Lampley  v.  Blower  (k)  is  not  an  Authority 
in  favour  of  the  Plaintiff.  In  that  Case,  however.  Lord 
Harduncke  fiays,  ^'  If  it  ^tood  barely  upon  the  words  to 
A.  andlier  Issue,  or  to  A.  and  the  Heirs  of  her  Body, 
the  first  taker  would  have  the  whole;  but  it  is  not 
meant  in  that  sense."  Now,  if  this  is  Law,  it  decides 
the  present  Case  4  because  those  are  the  very  words  in 
the  present  Case.  Here,  the  Personalty  is  given  to  the 
four  Sons  and  the  Issue  of  their  Bodies. 

Lampley  v.  Blower  itself  is  not  an  Authority  in  favour 
of  the  Plaintiff,  because  the  terms  of  the  Will  are  very 
different ;  there  being  in  that  Case  a  manifest  intent  to 
use  the  word  Issue  as  a  word  of  Purchase;  and  it 
could  not  possibly  be  interpreted  in  any  other  sense, 
consistently  with  the  object  of  the  Will;  but  Lord 
JIardwicke  prevents  a  genend  inference  being  drawn, 
.that  in  every  Case  that  will  be  the  construction,,  by 
patting  a  Case  like  the  present,  and  stating  that  there, 
the  construction  would  be  different.  This  Case  of 
JLampley  v.  Blower  is  an  Authority  therefore  directly 
in  favour  of  the  Defendants,  and  not  against  them« 

(i)  1  T.  R.  593-  (*)  3  Atk.  396..  , 
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The  next  CaM  re&nred  to  was  Ci^  T.  Cto«  (til),  Tliajt 
C«Ae  went  upoQ  the  fiaiCacular  wordu^  of  the  Wil^ 
and  has  been  much  shaken  by  aabAoquent  Oasep.  It  as 
difficult  to  reconcile  it  with  Stanley  v.  heigh,  which  is 
reported  im  Peer  WiUiams,  and  of  which  O^ss^  mm  wdl 
as  of  Clare  v.  Clart,  I  have  seen  a  good  MS.  JSotey  in  a 
ydtoable  CkJlection  of  MS.  Cases  in  the  poaseasaoa  ef 
Mr*  Maddack.  Speaking  of  the  former  Case^  in  Pk^fp$ 
T.  Lord  Mulgrofoe («)«  Lord  Rosdj/nwn^,** I faftye  taken 
it  to  be  most  perfectly  understood  that  Clart  ▼•  Ckart 
was  destioyed  by  S^barton  v.  Sabbarton  {q)^ 

The  next  Case  relied  upon  was  Knight  t.  EUis  (p). 
Whether  that  is^  or  not,  a  right  decision,  it  is  not  a 
determination  to  govern  the  prje^ent,  the  wording  af 
the  Wills  being  different. 

Another  Case  referred  to,  was^  Read  v.  SneU(q)f 
but  the  Authority  of  that  Case  is  overruled  by  the 
decision  in  Garth  v.  Baldwin  (r). 

Hie  neort  Caae  cited  by  the  Plaintiff  vras  Jaa^  v. 
Amyatt  (t);  but  that  Case  wus  determined  upon  ike 
peculiar  hmgui^  of  iSie  Wil. 

.  In  the  Case  of  Jhe  on  the  demises  of  Blam^eei 
Mid  Wife,  :and  IXae  Dymock  v.  AppSn  {t),  Ae  mdi 
were  v^  nearly  umilar  to  tiiose  used  in  Jmook  w. 
Amjfott^  and  yet  Lord  Kenyan  determined  the  direct 
oontrary ;  he  held  that  the  party  took  an  abaoMa  In- 


(m)  Forr.  ai. 

<«)  3  Ves.  Jan.  316. 

(0)  Ferr.  445. 

ip)  I  Bro.  C.  C.  570. 

(j)  3  Atk.  ^. 


(r)  3  Ves.  Seo.  646. 
(#)  4  Bro.  Ch.  C.  54a,  apd 
see  S.  €•  ante,  p.  376  in  Nets. 
(0  4  T.  R.  8a. 
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tMst:  it  A0W8  how  extreONdy  nict  llie  distinetioQ  ni 
liiefte  GiM»  it.  Tliepe  is  only  <Miie  Caae  niore  1i«t 
t»l^  meAti(»ttd>  IT^iiniiim  y.  StftTMii  («),  b«t  thsitCase  ig 
fiol  iit  all  inpoiBt,  and  itfiMtt  no  t«»tanoe  ui  deciding 
ifanyDebent. 

Vfon  A  t0new  of  iJl  the  AuthoritieiB  that  hwrt  been 
eiiad>  I  tliii&  myself  perfec^tIy  wamoited  in  deciding 
theit  the  four  Sons  tocdc  lan  Ai>8oltrte  Intereet  ki  this 
i^p0rty.  Iliefre  are  Releafiee  up  to  1794,  and  Jsm 
Accoiifft  frMn  that  tim^  k  ^te  of  cotme* 


Lyow 

MrP6H«lt, 
and  others* 


,    Mr.  Shadwell: — 

There  was  «  Release -eke  « 1796 — 4^  Plaintiff  agrees 
to  admit  both  the  Releases;  it  is  a  mere  matter  of  form. 

The  VlCE-CHAWJtLLO*l>— 

I  think  you  caimot  diflfer  now  that  you  have  got  the 
Bmiot{^ 

[The  Minfttw  of  tbe  Decreep  treve,  ''  Ctir.  B^ 
okre,  that  i^iftft  1^0^%  Edmund  P.  LyMi,  Benjamin 
i^fiEfn,  4Mi  Ge^tge  I^m^  the  ibur  Sen  of  JSc^mm 
Ei^tt^llieJSldet,  tte  Tcartator,  iin  l3ie  PkEEdingp  named^ 
took  «n  AksmAxm  hrtemt  iOk  due  dear  Ifaondne  <of 
Ike  Red  ^md  P^mend  Ssttttes  «f  ^the  nid  UtetoUsv 
wiih  beMfit  ^  Surpwnslip,  in  ^caae  vsj  m  uther 
<rf  hte  4ttid  Sone  died  ^iridvotit  iMue  ImHg  8t  iOieir 
ilteatli  Y0K|>eclive)y';  ^and  Oewr^  l>ym,  one  Nof  the  said 
ftMcr  ^iSMis  ^  the  «axd  Ve^uinr  h»mg  (died  wiOioat 
Imt^  li^mig  A  the  linie  of  Ixis  Ike  said  fkmge  Lymfm 
Owih,  Ztedttre,  &tfl  tke  Phtntitf;  ^turjf  Iffm,  the 
W^tow,  «d  AAftkiiitnttrhc  «f  the  GtocdMnd  £ffK)ta  of 

(v)  a  Cha.  Cas.  309. 
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tiie  said  Bergamin  Lyon,  who  was  one  of  the  surviTin^ 
Sons  of  the  said  Testator  Benjamin  Lyon,  is  entitled  to 
One  Third  Part  of  the  said  Residue,  having  regard  to 
the  Releases,  dated  the  26th  February  1794,  and  the 
25th  May  1796;  and  that  the  Defendant,  JEdward 
Pusey  Lyon,  the  Elder,  who  is  the  only  surviving  Son 
of  the  said  Testator,  in  his  own  right,  and  as  Adminis- 
trator of  the  Goods  and  Effects  of  John  Lyon,  the  other 
of  the  Sons  of  the  said  Testator,  is  entitled  to  the  remain- 
ing Two  Third  Parts  of  the  said  clear  Residue  of  the 
said  Testator's  Real  and  Personal  Estates,  &c.  &c"] 


Before  Sir 

Thomas  SeweU^ 

37U}  June  1766. 

Bequest  of  Per- 
sonalty to  A,  for 
LAfe^  and  after 
A,*s  decease  to 
the  Heirs  Male 
of  AU  Body 
lamfuOyhegotten, 
forccer\  and  for 
want  of  such 
Issue  to  B.for 
Life,  Spc.     A, 
takes  the  ahso^ 
lute  Interest^ 
and  Devise  over 
to  B.  is  void. 


TOTHILL  V.  PITT. 

H.  TOTHILL,  Esq.  being  seised  of  divers  Leasehold 
Estates,  and  possessed  of  4,000/.  Bank  Stock,  and  divers 
Exchequer  Annuities,  amounting  to  148/.  per  Annum, 
made  his  Will,  dated  27th  June  1 750,  and  thereby  gave  to 
Sir  Wm.  Pynsent  the  Dividends  of  4,000  /.  Bank  Stock 
during  his  Life;  and  directed,  that  if  any  Dividends  should 
be  made  of.  any  part  of  the  Capital,  the  same  should  be 
laid  out  in  the  Purchase  of  more  Stock ;  and  also  gave 
the  Yearly  Income  of  the  Exchequer  Annuities  to  Sir 
William  Pynsent  during  his  Life;  and  gave  to  Leonora 
Ann  Pynsent,  the  Daughter  of  Sir  William  Pynsent,  his 
Dwelling-House  and  Estate  at  Oveney  Green,  in  Kent» 
with  all  the  Furniture  therein,  with  his  Stock  of  Hua* 
bandry  there,  and  also  all  other  his  Real  Estates  in  his 
Will  mentioned;  and  likewise  his  Leases  of  several 
Houses  in  Red  Lion  Street  during  his  Life^  on  condition 
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TOTHILI. 


that  she  liTed  in  the  House  in  Kent  Three  Months  In  1815. 

every  Year,  and  kept  all  the  Buildings  in  Repair.  And 
after  the  Death  of  Sir  William  Pymeni  he  gave  to  the 
said  Leonora  Ann  Pynsent  the  Dividends  on  the  4,000  /.  Piarr. 

Bank  Stock,  and  the  Payments  growing  due  on  the  above 
Annuities  during  her  Life :  and  then  gave  her  two  Es- 
tates at  Putney  to  keep,  sell  or  dispose  of,  as  she  pleases. 
And  after  her  Decease  he  gave  all  the  aforesaid  Lands, 
Houses,  Bank  Stock,  and  Exchequer  Annuities,  to  the 
Heirs  Male  of  her  Body,  and  for  want  of  such  hsue  he 
gave  all^the  said  Estates,  Bank  Stock,  and  Annuities  to 
the  Plaintiff,  by  the  name  of  William  Daw,  during  his 
Life,  on  Condition  to  take  and  use  the  Name  of  Tothill, 
and  to  his  Heirs  Male  for  ever  i  and  the  Testator  gave 
all  his  Personal  Estate,  not  before  given,  to  his  Friend 
Sir  William  Pynsent,  and  appointed  him  Executor. 

Robert  ToMiY/,  the  Testator,  died  13th  February  1753; 
soon  after  which.  Sir  William  Pynsent  proved  the  Will, 
and  entered  into  the  receipt  of  the  Dividends  and  Income 
of  the  Bank  Stock  and  Exchequer  Annuities,  and  con* 
tinned  in  the  Receipt  thereof  to  his  Death.'  And 
Leonora  entered  on  the  Freehold  ^and  Leasehold  Estates 
devised  to  her — suffered  a  Recovery  of  the  Freeholds, 
and  claimed  an  absolute  Property  in  the  Leaseholds 
and  other  Chattels  devised  to  her.  .  «i . 

October  12,  1763,  Leonora  Ann  Pynsent  died,  un* 
married,  and  without  Issue,  in  the  Life-time  of  Sir 
William  Pynsent,  her  Father,  having  made  her  Will, 
and  appointed  Sir  William  Pynsent  her  Executor. 

The  Bill  charged,  that  upon  her  Death,  the  Plaintiff 
Jb^came  entitled  to  the  Leasehold  Estates,  and  also  t9 
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1819.  the  Bank  Stock  wad  Exchequer  Annuitie«,  oxpectmi 
upon  tho  death  of  Sir  Wittiam  PynwU ;  but  that  the 
eame  were  ckumed  by  Sk  William  in  right  of  latmo^^ 

Pitt.  and  afi  her  Executor.  Thai  Sir  WUHam  Pyment  died 
13th  January  1765,  having  derisod  all  hii  Real  and 
Personal  Estates  to  the  Defeodant.  Piii»  and  ap 
pointed  him  his  Executor,  ifvrhereby  he  abo  became 
ExeeutiMr  of  Robert  ToMllf  the  first  Testator.  That 
the  Plaintiff  had  applied  to  him  Cor  a  Transfer  of 
the  Bank  Stock  and  Exchequer  Annuities^  and  also 
to  ddiiTer  up  the  Leasehold  Premises,  wbkh  tht 
Defendant  having  refused  to  do,  claiming  a  ri^t 
thertin  under  the  Will  of  Sir  WilUam  Fynsmt,  thena- 
fore  the  end  of  the  Bill  was,  thai  the  Defendant  mi^t 
be  decreed  to  trensfei  and  deliver  up  to  the  Plaintiff 
the  Bank  Stock  and  Exchequer  Annuities,  and  also  the 
Leasehold  Premises,  and  all  such  other  Personal  Righta 
as  the  Plaintiff  should  appear  entitled  to  under  the 
Will  of  B4Aert  Totkill;  and  to  account  with  the  Plains 
tiff  for  all  the  Dividends  and  annual  Payments  of  tks 
Bank  Stock  and  Annuities,  and  the  Rents  and  Profits 
of  the  Leasehold  Premises,  from  the  time  the  Plaintiff 
became  entitled  thereto. 


To  tkia  Bill  the  Defendant  put  in  his  Answer,  ad«^ 
mitting  the  WiU  of  WiUiam  TotkUl,  and  that  he  kft 
such  Stock  and  Leasehold  Estates  as  in  the  Bill ;  and 
insisted,  that  by  virtue  of  the  Witt  of  Robert  Toiiili, 
ike  abscduite  Right  and  i^xiperty  in  the  LeasdioiM 
Houses  and  Furniture,  and  also  in  the  Bank  Slock  and 
Exchequer  Annuities,  waa  vested  in  Leonora  Am^  Pyr^ 
sent,  and  that  Sir  William  Pynsent  being  now  dead,  he, 
the  Defendant,  became  ^eoititled  thoeto  as  Executor 
and  Residnajy  Legatee  of  Sir  Wiliiam  Pyneni,  vrho 
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was  Executor  and  Residuary  Legatee  of  Leonora  Atm         tsi6. 
Pymeni;  and  therefore  insisted^  that  the  Plaintiff  hath 
not  under  the  Will  of  Robert   Tathill  any  Interest, 
Bight,  or  Title  whatsoever  in  or  to  all  or  any  of  such 
Particulars. 

The  Answer  was  replied  to,  but  no  Witnesses  were 
ttamined  on  eith^  side  f  and  on  the  6th  June  1766,  the 
Cause  came  on  to  be  heard  before  the  Master  of  the 
RoUs,  Sir  Thomas  Sewell,  who  thinking  it  necessary  that 
Maximilian  Weston  should  be  made  a  Defendant,  the 
Cause  stood  over  for  that  purpose ;  and  he  having  been 
made  a  Defendant,^  and  havii^  put  in  his  Answer,  the 
Cause  came  on  to  be  heard  again  upon  the  27th  June 
1766,  when  His  Honor  was  pleased  to  dismiss  the  Bill, 
but  without  Co8ts> 

Mr.  Coxe,  for  the  Plaintiff,  observed,  that  the  general 
Question  is.  Whether  in  the  Event  that  has  happened 
the  Plaintiff  is  entitled  to  claim  any  thing,  and  what,, 
wider  the  WiD  of  Mr.  TotJull. 

The  Intention  is  plain.  Courts  wilt  be  industrious 
to  support  the  Intention.  But  the  Bequests  of  the 
Leaseholds  and  Stock  being  different,  it  will  be  material 
to  consider  them  distinctly.  With  regard  to  the  Lease- 
holds, the  Devise  is  inmiediate  to  Leonora  during  her 
Life,  on  condition.  See;  and  after  her  death,  to  the 
Beirs  Male  of  her  Body,  and  for  want  of  such  Issue, 
to  the  Plaintiff. 

It  must  be  admitted  to  have  been  an  ancient  Rule 
adopted  in  this  Court,  that  where  the  words  of  a  Will 
in  the  case  of  Real  Estate  are  sufficient  to  give  an 
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IB%0.  Estate  Tail»  there  the  same  words  when  applied  to  a 
Term  for  Years^  will  convey  the  entire  Interest  in  such 
Term.    But  this  Rule  is  not  to  be  understood  in  its 


TOTHXLZr 

PxTT*  utmost  latitude ;  and  it  appears  now  to  have  been  so 

greatly  relaxed  and  pared  down  as  to  be  reduced  fo 
the  single  Case  of  a  Strict  Estate  Tail,  which  is  only 
where  Lands  are  devised  or  given  tO'  a  Man  and  the 
Heirs  of  his  Body,  which  was  a  Conditional  Fee  at 
Common  Law,  and  the  Statute  De  Donis  creates  no 
Estates  Tail  but  of  such  Estates  as  were  anciently 
Conditional  Fees. 

It  is  true  that  there  are  great  variety  of  other  Estates 
Tail  that  have  been  created  by  Implicaticm  and  Con- 
struction  in  aid  of  the  Intention  of  the  Dooor;  and 
here  great  latitude  has  been  taken  in  order  to  support 
the  intention  either  to  create  an  Estate  Tail,  or  to 
reduce  the  Bequest  to  an  Estate  for  Life. 

In  the  present  Case,  it  is  plain  that  the  first  words 
carry  only  an  Estate  for  Life  Conditional;  but  then 
come  the  words  in   another  part  of  the  Will,  "and 
after  her  decease  to  the  Heirs  Male  of  her  Body^ 
which  words,  though  they  may  be  said,  as  to  the  Free- 
hold, to  enlarge  the  Estate  for  Life,  and  to  create  ao 
Estate  Tail;  yet  this  is  by  Construction  only,  and  there- 
fore leaves  the  consideration  of   the  Chattel  Interest 
open,  to  be  judged  upon  according  to  the  intention  of 
the  Testator,  and  the  direction  of  the  Court.    And  in 
the  Case  of  Lord  Glenorchy  and  Boswell(ja),  inLoid 
Talbot's  time,  it  appears  that  the  reason  why  a  Devise 
or  Gift  to  a  Man  for  Life,  and  after  to  the  Issue  of 
his  Body,  is  by  Implication  an  Estate  Tail,  is  from  the 
necessity  of  the  thing,  for  otherwise  how  could  the 

Issue  take. 

(fl)  Forr.  20. 
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In  Forth  v.  Chapman,  1  Will.  663,  a  Man  possessed  1816. 
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of  a  Tenn,  devised  it»  together  with  some  Freehold 
Estates,  to  A.  and  B.;  and  if  either  of  them  died  and 
leave  no  Issue  of  their  respective  Bodies,  then  to  C.  Pitt. 

A.  and  B,  left  no  Issue  at  their  death,  and  the  Devise 
over  was  held  good ;  viz.  that  as'  to  the  Freehold,  the  ^ 
construction  should  be,  if  A.  and  B.  died  without  Issue 
generally,  and  so  to  create  an  Estate  Tail;  and  with 
respect  to  the  Leasehold,  that  the  same  words  should 
be  intended  to  signify  their  dying  without  leaving  Issue 
at  their  death,  which  would  make  both  the  Devises 
good;  and  Lord  Macclesfield  said  it  was  reasonable  it 
should  be  so,  ut  res  magis  valeat ;  and  he  said,  if  the 
words  of  a  Will  can  bear  two  senses,  one  whereof  is 
more  common  and  naturid  than  the  other,  it  would  be 
hard  to  say  a  Court  should  take  the  Will  in  the  most 
uncommon  meaning,  to  do  what  ? — to  defeat  the  Inten- 
tion and  to  destroy  the  Will. 

But,  to  consider  the  Case  more  particularly.  There 
are  'many  Cases  where  the  intent  of  the  Party  shall 
control  the  legal  sense  of  the  words.  In  lAsle  v. 
Orey  (a),  John  lisle  covenanted  to  stand  seised  to  A. 
for  Life,  Remainder  to  his  2d,  3d,  and  4ih  Sons  in 
Tail  Male,  and  to  all  and  every  the  Heirs  Male  of 
the  Body  of  il.;  and  held,  that  A.  took  only  an  Estate 
for  Life,  to  serve,  as  the  Book  says,  the  Intent  of  the 
Parties.  This  is  much  stronger  than  the  present  Case, 
it  being  a  Freehold,  which  properly  admits  of  a  Limita- 
tion in  Tail. 

But  to  mention  some  Case  upon  Terms  for  years. 

(a)  T.  Jones,  114.   2  Lev.      v,  Sewell,  1  P.  W.  90. 
9S3»    explained   in    Legate  . 
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rsic.  In  Peacock  t.  Spooner  (b),  a  Term  was  assigiied  in 

Trust  for  Baron  and  Feme«  for  their  Lives,  Remainder 
to  the  Heirs  of  their  Body ;  and  the  words  Heirs  of  ike 

Pi^^^  Body  were  held  to  be  words  of  Purchase,  and  that  the 

Heir  of  the  Body  should  take>  and  not  the  Execaton 
of  the  Wife,  who  survived  the  Husband. 

This  Qase  underwent  different  determinations.    Loid 
Chancellor  Jefferies  first  decreed,  that  the  words  Hein 
of  the  Body  ought  to  be  taken  as  words  of  liimitatiwi, 
and  consequently  decreed  for  the  Executor.    Afterwards 
the   Lords   Commissioners  reversed  this   Decree;  and 
upon  an  Appeal  to  the  Lords,  assisted  by  the  Judgei, 
affirmed  the  Decree  of  the  Commissioners.    There  wm 
a  like  Case  of  Daffome  v.  Daffome  (c),  wherein  Loid 
Cowper  held  that  the  Case  of  iPeacock  v.  Spooner  naai 
govern ;  and  said,  that  upon  view  of  that  precedent,  he 
had  lately  decreed  accordingly  in  another  Case,  and  tint 
it  would  be  to  no  purpose  to  make  a  Decree  in  order  to 
be  reversed. 


In  Ward  v.  Bradley  (d),  the  Trust  of  a  Term 
limited  to  one  Cole  for  ninety-nine  years,  if  he  shoaM  lo 
long  live ;  Remainder  to  the  Heirs  <^  his  Body  begotten 
of  his  Wife.  Cole  disposed  of  the  whole  Term,  aid 
died,  leaving  Children,  who  brought  their  Bill,  and  hid 
a  Decree  in  their  favour. 

In  Hodgson  v.  Bussey  (e),  5th  December  1 740,  Edward 
Bussey  assigned  a  Term  to  Trustees,  in  Trust,  to  pennit 
Grace,  his  Wife,  to  receive  the  profits  during  her 
Life,  and  after  her  Death  to  permit  him  to  receive  the 
profits  during  his  Life;  and  after  both  their  decease,  in 

{b)  3  Vern.  43.  195.  (d)  3  Vern.  23. 

(c)  s   Vern.    363.     S.  C.         (e)  S.  C.  s  Atk.  69. 
Free.  Cha.  96. 
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TVast,  for  the  Heirs  of  the  Body  of  Grace,  by  him  (Ed-  1816. 

uford)  their  Executors,  &c. ;  and  for  want  of  such  Issue, 

in  Trust,  for  the  Plaintiff.    Edward  died  without  Issue 

by  Grace,  and  on  a  Bill  brought  to  have  the  Writings  p^^^ 

produced,  it  was  held  by  Lord  Hardwicke  that  Gface 

was  entitled  for  Life  only,  and  that  the  Limitation  over 

to  .the  Plaintiff  was  good,  and  consequently  that  the 

Plaintiff  was  entitled  to  have  the  Deeds  secured;  and 

decreed  accordingly. 

In  the  Case  of  King  v.  Melling  (f),  there  is  a  Case 
cited  by  Hale,  Chief  Justice,  of  a  Devise  to  a  Man  for 
life,  et  turn  aliter,  which  it  was  held  turned  the  sub- 
tequent  words.  Sons  of  the  Body,  into  words  of  Pur- 
chase. So  in  the  Case  of  Backhouse  v.  WeUs  (g),  a 
limitation  for  Life  only  turned  the  subsequent  words. 
Issue  of  the  Body,  into  words  of  Purchase.  There  are 
no  such  particular  words  here ;  but  the  general  words 
import  the  Negative.  Many  other  Cases  might  be 
cited  of  this  nature,  the  Books  are  full  of  them ;  both 
ancient  and  modem. 

Webb  V.  Webb  (A),  seems  at  first  view  to  encounter 
Peacock  v.  Spooner;  but  Lord  Harcourt  having  distin- 
guished it  from  that  Case,  said  he  did  not  therefore 
look  upon  himself  as  bound  by  it. 

Having  often  heard  the  Case  of  Peacock  v.  Spooner 
questioned,  and  that  the  Judges  diff^ed  in  their  Opinions 
upon  it,  I  some  time  ago  got  a  Copy  of  the  Minutes 
upon  it  in  the  Lords  Journal,  where  it  stands  thus : 

if)  1  Vent.  231.  (A)  1  P.  Wms.  132.  a  Vern. 

(£)  1  £q.  Cases  Abr.  184.       668. 
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1816.  "  February  17,  1691,  Ch.  Baron  Atkins  of  Opinion 

for  the  Plaintiff,  the  Administrator,  that  the  Term 
belonged  to  the  Administrator  of  the  Wife ;  and  that 

Pktt  ^^®  Limitation  to  the  Heirs  of  the  Body  was  not  good. 

Neville,  Justice^  of  a  contrary  Opinion ;  he  said*  the 
Estate  to  Mary  the  Wife,  and  the  Children^  was  good, 
being  in  consideration  of  the  Marriage.  Next,  Gregory^ 
Justice,  was  a^inst  the  last  Decree:  he  said,  had  it 
been  a  limitation  to  a  Man  and  his  Issue,  the  whole 
would  be  in  the  first  Person,  for  otherwise  it  would  be  a 
Perpetuity ;  and  declared  his  Opinion  that  this  Limi- 
tation Over  is  not  good .  Baron  Lechmere  differed  from 
Gregory;  he  said,  the  Cases  mentioned  do  not  come  up 
ta  this;  this  is  a  singular  Case;  the  Husband  would 
run  8(way  with  the  whole  substance  of  his  Wife's  Faimfly. 
Peacocke,  the  Administrator,  had  not  a  good  "Kde. 
Rokeby,  Justice,  next  said,  I  differ  from  my  Brother  ^tM 
spoke  last ;  the  Wife  had  the  whole,  and  therefore  the 
Husband  comes  in,  so  that  he  was  of  Opinion  for  the 
Plaintiff.  Powell,  Baron,  was  of  the  same  Opinion, 
that  the  Decree  of  Lord  Jefferies  was  right.  Turtan, 
Justice,  was  of  the  same  Opinion.  The  major  part  were 
of  opinion  that  the  Administrator  of  the  Wife  was- wdl 
entitled ;  but  notwithstanding,  the  Decree  of  the  Lards 
Commissioners  was  affirmed." 

The  use  which  I  make  of  this  is  to  show,  that  the 
Resolution  depended  merely,  and  only,  upon  the  Con- 
struction of  the  Limitation,  and  not  upon  any  extrinsic 
circumstance  whatever ;  and  though  it  may.  be  said 
to  clash  with  some  legal,  reasonings,  •  yet  it  is  plainly 
agreeable  to  the  reason  of  the  thing,  as  following  the 
intention ;  and  has  now  the  greatest  Authority  to  sup- 
port it. 
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Besides^  in  the  Case  of  Atkinson  t.  Hutchinson  (i),  it  1*816. 

was  held,  that  where  the  words  of  a  Devise  of  a  Lease- 
hold would  make  an  express  Estate  Tail  in  the  Case 
of  a  Freehold,  there  a  Devise  over  of  such  Leasehold  is  Pitt. 

▼Old,  Secus,  if  the  words  in  the  Devise  would  in  the 
Case  of  a  Freehold  make  an  Estate  Tail  only  by  Im- 
plication. The  Case  itself  was  this  ;  Dei^ise  of  a  Term 
to  il.  for  Life,  Remainder  to  the  Children  A.  shall  leave 
at  his  death ;  and  if  the  Children  pf  A.  die  without  Issue, . 
then  to  B,  The  Children  of  A.  die  without  Issue,  this 
is  a  good  Devise  over  to  B, 

But  the  Question  upon  this  is  not  very  material  in 
point  of  value  to  the  Parties,  for  it  appears  by  the 
Defendant's  Answer,  that  the  Leasehold  Houses  have 
been  sold  by  him  for  750/.,  which  he  submits  to  account 
for/  if  it  should  be  taken  that  he  had  not  a  right  to 
sell  them. 

And  the  great  Question  between  the  Parties,  in  point 
of  value,  is  with  respect  to  the  4,000/.  Capital  Bank 
Stock,  and  the  Exchequer  Annuities,  to  the  amount  in 
the  whole  of  148/.  a  year.  And  here  there  is  a  very 
great  and  material  difference  in  the  Devise ;  the  Lease- 
holds are  given  immediately  to  Leonora  for  her  Life, 
and  after  her  Decease,  to  the  Heirs  Male  of  her  Body, 
and  for  want  of  such  Issue,  to  the  Plaintiff,  Daw,  on 
consideration  to  take  and  use  the  name  of  Tothill,  and 
to  his  Heirs  Male,  and  for  want  of  such  Issue,  to 
the  Defendant  Western;  but  the  Bequest  of  the  Bank 
Stock  and  Exchequer  Annuities  is  very  different.  Here 
the  Testator  carefully  distinguishes  between  the  Prin- 
cipal and  the  Interest ;    he  devises  to  Sir    William 

(i)  3  P«  Wms.  259. 
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I8ld«  Pynsent  the  Dividends  of  the  4000  /.  Bank  Stock  daring 

his  Life ;  and  directs  that  if  any  Dividends  should  be 
made  of  any  part  of  the  Capital,  the  same  should  be 
laid  out  in  the  Purchase  of  more  Stock,  in  which  he 
appears  carefully  to  distinguish  between  the  Dividends 
which  may  be  said  to  be  the  Produce  of  the  Stock,  and 
the  Capital  o(  the  Stock  itself;  and  with  respect  to 
the  Annuities,  he  gives  only  the  yearly  Income  tfaereof, 
distinguished  from  the  Capital,  to  Sir  William  PymaU 
during  his  Life ;  and  when  he  comes  to  the  Bequest 
to  Leonora,  he  still  keeps  up  the  distinction,  and  gives 
her  only  the  Dividends  of  the  Stock,  and  the  payments 
growing  due  on  the  Annuities  after  the  Decease  of  Sir 
William  Pynsent,  during  her  Life ;  and  after  her  Decease, 
he  then  takes  up  the  di3position  of  the  Stock  and 
Annuities  to  the  Heirs  Male  of  the  Body  of  Leonom, 
and  for  want  of  such  Issue,  to  the  Plaintiff;  and  Ltomta 
having  died  before  Sir  William  Pynsent,  and  conie- 
quently  having  nothing  vested  in  her,  either  in  the 
Stock  or  the  Annuities,  two  Questions  arise  upon  this : 
1.  Whether  a  Bequest  of  the  Dividends,  Interest,  or 
Produce  of  Stock,  or  other  Personal  Chattel,  can  be 
extended  in  any  Case  to  take  in  a  Bequest  of  the 
Capital  or  Principal;  and,  2.  Whether,  as  in  this  Case 
nothing  ever  vested  in  Leonora,  and  as  she  died  vrithont 
Issue,  in  the  life-time  of  Sir  WilUam  Pynsent,  and  so 
the  Contingency  never  happened  by  which  she,  or  her, 
or  any  Issue  of  her,  cou}d  ever  take  or  claim  under  this 
Bequest,  it  can  be  said  to  influence,  control,  or  make 
void  the  Bequest  over  to  th^  Plaintiff. 

As  to  the  first  of  these  Questions,  nothing  can  be 
clearer  than  the  intention  of  the  Testator  to  distinguish 
between  the  Capital  and   Produce  of  the  Stock    and 
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Annuities;  and  there  are  many  Cases  that  in  support   '       1810. 
of  the  Intention  have  maintained  this  distinction.  ^ 
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Smith  y«  Cleaver  (k),    is  directly  in  point  to  this  Pitt. 

purpose.  Here  the  Interest  of  Money  was  devised  to 
A.  for  Life,  and  if  he  died  without  Issue,  then  the  . 
Principal  to  go  over  to  another,  and  the  Remainder 
over  was  held  to  be  good.  The  Bill  was  brought  by 
the  Plaintiff,  Smith  and  his  Wife;  setting  forth,  that 
the  Remainder  over  to  Cleaver  and  Farmer ^  expectant 
on  the  Plaintiff  AmC%  d3^ng  without  Issue,  was  void 
in  Law,  being  of  a  Personalty;  and  that  the  whole 
Interest  of  this  Personal  Estate  was  weU  vested  in  the 
Plaintiff  Arm,  and  therefore  prayed,  that  the  Trustees 
might  be  directed  to  deUver  the  Securities,  and  to  pay 
the  Money  to  the  Plaintiffs ;  but  the  Beqtiest  over  was 
held  good,  and  the  Master  of  the  Rolls  observed,  that 
the  Testatrix  had  carefully  distinguished  between  Prin- 
cipal and  Interest ;  and  nothing  passed  but  barely  the 
Use,  imtil  she  comes  to  the  Remainder  over,  and  then 
die  devises  the  Principal.  The  like  distinctions  were 
made  by  Lord  Hardwicke,  in  the  Case  of  Fonereau  v. 
Fonereau  (t),  and  in  Excdl  v.  Reade,  22d  June  1751, 
on  an  Appeal  from  the  Rolls. 

Fonereau  v.  Fonereau  was  in  Easter  Term  1745,  before 
Lord  Hardwicke.  Mr.  Claude  Fonereau  having  nine 
Children,  devised  54,000/.  to  Trustees  to  invest  in  the 
Funds,  and  to  pay  the  Interest  to  his  Children  equally 
during  their  lives,  and  on  their  respective  Decease,  to 
divide  their  several  Shares,  bieing  6000  /.  amongst  their 
respective  Issue,  at  twenty-one,  with  Survivorship  on 

(*)  2  Vern.  38.  59.  (/)  S.  C.  3  Atk,  315. 
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1816.  the  Death  of  any  before  twenty-one;  and  if   all  the 

Issue  of  any  Child  should  die  before  twenty-one,  then 
such  Share  to  be  divided  amongst  the  Testator's  other 

Pitt  Children,  or  their  Children.     Peter,  one  of  the  Testator's 

Children,  died  without  Issue;  and  the  Question  was,- 
what  should  become  of  his  Share.  The  Bill  was  by 
the  Executor  of  Peter,  claiming  the  6000/.  as  a  con- 
tinuing vested  Interest  in  Peter,  no  Case  having  hap- 
pened upon  which  it  was  to  go  over.  But  held,  that 
the  Capital  being  in  the  Trustees,  and  nothing  being 
given  to  Peter,  but  his  proportion  of  the  Interest,  that 
his  Executor  could  have  no  right  to  the  Capital. 

The  other  Case  before  Lord  Hardwkke,  of  Excett  v. 
Reade,  was  22d  June  1751,  on  an  Appeal  from  the 
Rolls,  where  a  like  distinction  was  made  between  the . 
usufruct  and  the  thing  itself.  A  Leasehold  Estate  was  * 
assigned  on  a  Marriage  to  Trustees,  to  permit  the 
Husband  and  Wife  to  receive  the  Rents,  and  after  the . 
Death  of  the  Survivor,  then  to  assign  the  Lease  to  the 
eldest  Son,  and  if  no  Son,  to  the  Daughters  equally ; 
the  Husband  died,  and  there  was  Issue  a  Son  and 
Daughter;  the  Son  died;  and  the  Question  was,  whether 
it  was  a  vested  Interest  in  the  Son,  and  held  not ;  for 
Lord  Hardivicke  said,  in  the  wording  of  this  Settlement, 
there  is  a  plain  difference  between  the  Trust  for  the 
Father  and  Mother  and  that  for  the  Son;  as  to  the 
Father  and  Mother,  it  is  upon  Trust  to  permit  and 
suffer  them  to  receive  the  Rents  and  Profits;  but  as  to 
the  Son,  it  is  then  to  assign  the  term  to  him;  and  this 
different  penning  shows  the  intention  of  the  Parties 
that  nothing  should  vest ;  and  no  person  could  call  on  - 
the  Trustees  for  an  Assignment  during  the  Lives  either 
of  the  Father  or  Mother. 
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These  Cases  are  sufficient  to  show  that  the  Devise  I8I6. 

of  the  Interest  and  produce  of  the  Funds  is  to  be 
considered  as  different  from  a  Devise  of  the  Funds 
themselves. 

Then,  to  show  that  nothing  having  ever  vested  in 
Jjtonora,  the  Limitation  to  her  shall  not  prevent  or 
avoid  the  Bequest  over;  and  there  are  many  strong 
Cases  to  this  purpose. 

In  Vachell  v.  Vachell  (m),  Thomas  Vachell  devised  the 
use  of  his  Paintings  and  Prints,  Books,  &c.  to  his 
Wife  for  Life ;  and  if  she  be  with  Child  of  a  Son,  then 
after  her  Decease  to  such  Son ;  but  if  his  Wife  be  not 
with  Child  of  a  Son,  or  if  the  same  Son  shall  die  without 
having  Issue  Male  of  his  Body,  then  after  the  Death  of 
his  Wife  and  such  Son,  to  Thomas  Vachell.  Lord  Keeper 
Bridgman  declared  he  had  advised  with  the  Judges;  and 
being  assisted  with  Justices  Rainsford  and  Wild,  de- 
creed, that  the  Wife  of  the  Devisor  not  being  with  Child 
of  a  Son^  so  that  the  Contingency  upon  which  the 
Limitation  over  was  made  never  happened,  the  Devise  to , 
Thomas  Vachell  was  good. 

In  the  present  Case  if  there  had  been  Issue  of  Leonora 
to  have  taken,  there  can  be  no  doubt  but  the  limitation 
over  would  have  been  void;  but  as  she  never  had  any 
Issue,  the  Devise  over  depended  only  upon  two  Lives  in 
being. 

There  is  another  Case  much  stronger  in  support  of 
this  than  .that  of  Vachell  v.  Vachell,  which  was  also 
before  Lord  Keeper  Bridgman,  assisted  by  Judges 
Twisden  and  Rainsford,  I  mean  the  Case  of  Wood  v. 

(m)  1  Cha.  Gas.  130. 
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1816.  Saunders  (n),  where  the  TruBt  of  a  long  Term  was 

lunited  to  the  Father  for  60  Years^  if  lie  so  long  lived, 
then  to  John  and  his  Executors,  if  he  survived  his  Father 

Pitt  ^^^  Mother ;  and  if  he  dies  in  their  Life-time,  leaving 

Issue,  then  to  his  Issue ;  but  if  he  dies  without  Issue, 
living  the  Father  and  Mother,  then  the  Remainder  to 
Edward.  John  did  die  without  Issue  in  the  Life-time 
of  his  Father  and  Mother.  Bridgman,  Lord  Keeper, 
assisted  by  Twifden  and  Raimford,  Resolved,  that  the 
Remainder  over  to  Edward  was  good,  for  the  whole  Term 
had  vested  in  John  if  he  had  survived ;  yet  the  Contin- 
gency never  happening,  and  so  wearing  out  within  the 
compass  of  Lives  in  being,  the  Remainder  over  to 
Edward  might  well  be  limited  upon  it. 

The  Case  of  Jones  v.  Westcombe  (0)  is  also  full  to 
show  that  a  Contingent  or  void  Devise  that  never  takes 
effect,  shall  not  defeat  a  Devise  over.  The  Case  was, 
a  Man  devised  a  beneficial  Term  to  his  Wife  for  life ; 
and,  after  her  Death,  to  the  Child  she  was  ensient  of; 
and  if  such  Child  died  before  21,  then  over;  the  Wife 
was  not  ensiefit  at  aU,  and  the  Devise  over  was  held 
good. 

Supposing,  then,  as  the  Devise  of  the  Dividends  and 
Income  of  the  Bank  Stock  and  Annuities  never  did  or 
could  take  effect  as  a  Devise  to  Leonora,  or  to  the  Heirs 
of  her  Body,  the  Will  must  be  considered  as  if  it  oon» 
tained  no  such  Devise,  and  then  the  Case  would  be  no 
more  than  this: — A  Bequest  of  the  Dividends  and 
Income  of  the  Stock  and  Annuities,  to    Sir    WiUiam 

(n)  Pollexf.  35.  in  2  Str.  1093,  by  the  Name 

(o)  £<].  Cas.  Abr.  245,  and       of  Andrews  and  Fulhani. 
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Pynsent  for  Life ;  and  after  his  Death  then  the  Prin-         1810. 
cipal  to  the  Plaintiff,  which  would  certainly  be  good. 


Besides  the  late  Cases  of  Stanley  y.  Leigh  (p),  Sab^ 
berton  v.  Sabberton  (q),  and  Gore  v.  Grosvenor,  Michael- 
mas 1740,  also  put  this  matter  out  of  all  doubt^  that  an 
Intermediate  Limitation  which  never  vested,  cannot 
prevent  a  Limitation  or  Devise  over  from  taking  effect. 

In  Stafdey  v.  Leigh,  one  possessed  of  a  Term  devises 
it  to  A.  for  life.  Remainder  to  his  first,  8cc.  Son  in  Tail 
successively.  Remainder  to  his  Daughter ;  and  if  A.  shall 
have  neither  Son  nor  Daughter,  then  to  J.  S.  A.  dies 
having  never  had  a  Son  or  Daughter,  the  Devise  over 
to  J.  S.  is  good. 

So  in  the  Case  of  Sabberton  v.  Sabberton,  where,  on  a 
like  Limitation  over  of  a  Personal  Estate,  a  Case  was 
made  by  Lord  Talbot  for  the  Opinion  of  the  Judges  of 
B.  R.  who  certified  the  Limitation  to  be  good ;  and  Lord 
Hardwicke,  in  Michaelmas  1739,  decreed  accordingly 
thereto. 

In  Gore  v.  Grosvenor,  before  Lord  Hardwicke,  Mi- 
chaelmas 1740,  Sir  Richard  Grosvenor  devised  his  Real 
Eitatts  to  his  next  Brother,  Thomas,  for  life ;  Remainder 
to  his  first  and  other  Sons  in  Tail  Male ;  and  for  want 
of  mch  Issoe,  in  Uke  manner  to  his  Brother  Robert  6. ; 
and  gave  his  library  of  Books,  Plate,  and  Furniture  to 
go  as  Heir-Looms,  as  far  as  they  could  by  Law,  to  the 
Heirs  Male  of  his  Family  successively,  as  his  Real 
BMate  was  thereby  settied.    Sir  Thomas,  the  first  Devi- 

ip)  2  P.  Wms.  618.  has    a    MS.    Note  of    this 

(9)  Forr.  55.  The  Reporter     Case. 
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1816.  see,  died  without  ever  having  any  Issue,  and  held,  that 

the  Library,  Plate,  and  Furniture,  belonged  to  Sir 
Hobert,  the  Estate  Tail   in  the  Sons  of   Sir  Thomas 

Pitt  having  never  vested. 

Upon  the  whole  here  are  two  Questions :  The  first 
relating  to  the  Leaseholds,  and  the  other  with  respect 
to  the  Bank  Stock  and  Annuities,  which  is  the  material 
Question  between  the  Parties. 

As  to  the  Leaseholds,  the  Question  is  of  little  value, 
and  depends  singly  upon  this,  whether  the  apparent 
intention  of  the  Testator  is  inconsistent  with  any  prin- 
ciple or  Rule  of  Law ;  for  if  it  is  not,  nothing  can  be 
more  certain  than  that  it  ought  to  take  place,  and  the 
great  variety  of  Cases  that  have  been  upon  this  head, 
plainly  evince  it.  But  be  the  consequence  of  this  as  it 
may,  the  other  Question,  which  is  the  main  point  in 
the  Cause,  seems  clear  for  the  Plaintiff  beyond  a  doubt. 

Here  is  a  Bequest  of  the  Interest  and   Dividends 
arising  from  the  Bank  Stock  and  Annuities,  distinct  and 
plainly  different  from  the  Capital  of   the  Stock  and 
Annuities  themselves ;  or  in  other  words,  it  is  a  Devise 
of  the  usufruct  distinct  from  the  substance  of  the  thing . 
itself;  and  it  would  be  strange  and  contrary  to  all 
notions  of  Law  and  Equity  to  suppose,  that  the  usu- 
fructuary  Interest  of  a  Chattel  may  not  be  distinguished , 
from  the  thing  itself,  and  separated  in  point  of  Pro-  . 
perty;  and   here  the  Testator  has  so  carefuUy  distin- 
guished between  the  Principal  and  the  Interest  arising 
from  it,  that  there  cannot  be  a  doubt  of  his  Intention ; 
he  appears   so  carefully  to   distinguish  this,   that  he 
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actually  provides   what  should  become  of  any  part  of  1816. 

the  Capital  in  case  it  should  be  paid  off  during  the 

life  of  Sir  William  Pynsent,  or  Leonora  his  Daughter. 

Sir    William   Pynsent,    therefore,    had   clearly   but   a  p^^^ 

pernancy    of   the    Profits   during   his   life,    and    the 

game  is  given  after  his  Decease  to  Leonora;  and  as  she 

died  in  his  Life-time/ and  without  Issue,  nothing  can 

be  said  to  have  ever  vested  in  her  so  as  to  enlarge  her 

Interest  for  life,  by  the  disposition  of  the  Principal  to 

her  Issue ;  and  as  she  never  had  any  Issue,  the  Devise 

over  to  the  Plaintiff  must  be  good,  which  is  what  we 

principally  contend  for  in  this  Case,  and  must  subinit 

it  to  the  judgment  of  the  Court. 

Mr.  Yorke,  for  the  Defendant,  Mr.  Pitt : — 
The  general  Question  is,   whether  Leonora  Pynsent 
took  an   absolute    Interest  in  what  is  devised  to  her, 
or  not ;  if   she  did,    it  is   plainly  transmitted  to  the 
Defendant. 

The  only  objects  of  the  Testator's  Bounty  were  his 
Friends,  and  his  Wife's  Relations,  for  he  had  no  Heir 
or  next  of  Kin  to  himself;  and  his  Wife'd  Itelations,  and 
particularly  the  Plaintiff,  are  plainly  the  second,  and 
not  the  first,  objects  of  his  Bounty ;  and,  when  we  come 
to  judge  of  his  Intention,  we  ought  not  to  set  up 
ambiguous  expressions  as  evidence  of  an  intention 
which  can  only  be  guessed  at  from  doubtful  equivocal 
words,  and  much  less  ought  such  ambiguouis  expressions 
to  be  taken  to  control  the  legal  sense  and  mewing 
'of'words. 

Here  are  three  Questions  made :  1 .  On  the  Leaseholds. 
2.  On  the  Bank  Stock  and  Annuities;  and  3.  Whether 
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1816.         the  Contingencies  mentioned  in  the  Will  happening 
or  not  happening  can  make  a  difference. 

As  to  the  first,  the  Cases  of  late  years  fully  show  that 
the  Rule  in  Equity  is  the  same,  as  to  the  Trust  of  a 
T^rm,  as  it  is  at  Law  in  Cases  of  a  Freehold ;  so  that 
wherever  upon  a  Limitation  of  a  Freehold,  a  Man  by 
Fine  or  Recovery  can  bar  his  Issue,  if  there  is  the 
same  Limitation  in  Trust  of  a  Term ;  in  that  Case  also 
the  Party  may  dispose  of  the  whole  Term. 

This  reasoning  is  fully  confirmed  in  the  Case  of  Webb 
V.  Webb  (r) ;  and  ColUer^B  Case  in  Coke  is  a  further 
confirmation  of  the  Rule.  But  then  it  has  been  made 
a  great  head  of  argument,  that  the  Testator  has  dis- 
tinguished between  the  Leasehold,  and  the  Stock  and 
Annuities — ^that  he  has  given  the  Leaseholds  as  an 
absolute  immediate  Interest — and  that  with  regard  to 
the  Stock  and  Annuities,  he  there  gives  only  the  Interest 
and  Profit. 

But  the  Rule  of  Law  is,  that  if  a  Man  gives  the 
Profit  of  a  thing,  he  gives  the  thing  itself.  In  Cartef^B 
Reports  (s),  it  was  laid  down  by  Sir  Orlando  Bridgman, 
Chief  Justice,  that  where  the  Profits  or  Rents  of  Land 
are  devised,  it  passes  the  Land  itself;  for  what  is  the 
Land  but  the  Profits  and  Rents  thereof;  and  in  Jioy- 
mond  V.  Gold(t),  it  was  held  that  a  Devise  of  the  Profits 
of  a  Term  is  a  Devise  of  the  Term  itself;  and  that 
an  Estate  for  life  cannot  arise  out  of  a  Term  for  Year^- 
So,  in  Price  v.  Vaughan  (u),  it  was  held  that  a  Devise 

(r)  I  P.  Wms.  13a.  (0  Mo.  635. 

(*)  P.  «7-  («)  Aleyn,  45- 
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of  the  Profits  gives  an  Interest  in  the  thing  itself.    The  1816. 

Profits  of  a  Term  is  the  thing  itself.    All  which  was 

strongly  confirmed  in  the  Case  of  Garth  v.  Turner  in 

Jnly  1755,  before  Lord  Hardwkke.    And  in  Love  v.  Pitt. 

Wyndham  {x),  where  a  Trust  of  a  Term  was  devised  to 

N.  for  Life,  and  if  he  dies  without  Issue,  the  Remainder 

to  J3. ;  it  was  argued  to  be  an  Executory  Devise  to  J3. 

upon  the  Contingency,  if  no  Issue ;  but  it  was  adjudged, 

that  this  Remainder  to  J3.  was  void,  and  that  a  Devise 

to  one  and  his  Issue,  Remainder  over,  is  all  one  with  a 

Devise  to  one  for  Life ;  and  if  he  dies  without  Issue, 

then  to  another,  for  the  Remainder  of  a  Term  shall  not 

depend  on  a  possibility  so  remote  (y). 

The  Master  of  the  Rolls  : — 

The  old  Principle  is,  that  no  Limitation  can  be  of  a 
Chattel  after  an  Estate  for  Life. 

Mr.  Yorke^  [continued] : —  ^ 

The  Cade  of  Vachell  v.  Vachell{z),  was  founded  on  a 
mistaken  notion  of  Lord  Keeper  Bridgnum,  and  goes 
too  far,  as  being  contrary  to  the  many  determinations 
of  the  Judges,  that  a  Devise  of  the  Profits  of  Lands  is 
a  Devise  of  the  Lands  themselves,  and  the  Reasonings 
in  that  Case  are  such  as  will  not  hold  now. 

Lisle  V.  Gray  (a)  was  so  plain  upon  the  intent,  that 
the  Court  said  the  Sons  should  all  take,  though  three 
or  four  only  mentioned.  The  Case  of  Peacock  v. 
Spooner{b),  is  evidently  distinguishable  firom  the  present 

(«)  1  Sid.  450.  (s)  1  Chan.  Gas.  130. 

(y)  Vin.  Devise,  p.gg.  Th^e  (a)  T.Jones,  114. 

arein  Viner  several  references  (fi)  %  Vem.  43. 195. 
to  other  Reports  of  this  Case. 
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1816.  Case;    and  though   it  appears  to  have  been  strongly 

confirmed  by  the  Case  of  Daffortie  v.  Daffomt  (c),  yet 
it  is  clear  from  the  Case  of  Webb  v.  Webb,  that  the 
Lawyers  were  greatly  disgusted  with  the  determinatioD, 
and  the  Case  of  Webb  v.  Webb  was  decreed  according 
to  the  old  Rule. 

In  the  Case  of  Hodgson  v.  Bussey,  the  foundation  of 
the  Judgment  was  on  the  superadded  words,  their 
Executors,  &c.,  as  explaining  the  intent. 

So  in  all  the  five  Cases  that  have  been  mentioned, 
of  Forth  V.  Chapman,  Lessingham  v.  ,  Pinbwry 

V.  Elkin,  Fonereau  v.  Fonereau,  and  Reade  v.  Excell, 
they  all  depend  either  upon  particular  or  superadded 
words. 

The  Master  of  the  Rolls  : — 
In  Pinbury  v.  Elkin,  the  words,  "  after  her  Death," 
were  taken  to  confine  the  Bequest  to  the  time  of  tbe 
Death. 

Mr.  Yorke: — 
The  ground  of  my  distinction,  whether  right  or 
wrong,  is  upon  the  Cases  determined  on  the  general 
Rule,  and  the  Cases  that  have  depended  upon  parti- 
cular words  ;  and  when  there  are  no  particular  words, 
the  Court  ought  to  take  it  on  the  general  Rule;  and 
so  it  seems  to  have  been  in  the  Cases  of  Sabberton 
V.  Sabberton,  Gore  v.  Grosvenor,  and  Stanley  v.  Leigh, 
in  all  which  Cases  there  were  words  which  were 
directly  words  of  Purchase;  and  it  was  agreed  these 
sort  of  Cases  might  be  taken  in  one  of  the  two  ways, 
either  on  the  special  Words,  or  upon  the  general  Rule. 

(c)  2  Vem.  362. 
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prehend  the  Testator  has  used  the  word  Dividends,  as 
meaning  the  Stock  itself^  because  he  gives  some  An- 
nuities to  be  paid  by  the  owner  of  the  Stock,  and  it  is  Pitt. 
made  a  charge  on  whoever  had  the  Fund,  and  there  is 
no  room  to  make  a  distinction  what  Miss  Pynsent  should 
take;  the  Bequest  is  to  the  Plaintiff  for  Life,  and  if 
she  marry  and  have  Issue,  to  such  Issue,  which  shows 
a  difference  in  the  two  Limitations  which  might  make 
a  condition. 

Mr.  Solicitor  General^  Mr.  Willes,  and  the  other 
Counsel  for  the  Defendant,  insisted,  that  diis  Case  does 
not  depend  on  Authorities,  but  on  Principles ;  and  that 
Aerefore  it  would  be  in  vain  to  run  through  and 
answer  all  the  Cases  that  had  been  cited.  It  is*  clear 
that  an  Estate  Tail  passed  in  the  Real  Estate,  which 
helps  the  Construction  on  the  Chattels  to  show  the 
intention  of  the  Testator. 

Sir  lliomas  Seivell,  Master  of  the  Rolk: — 
I  had  some  doubt  at  first  upon  this  Case;  but  I  am 
now  very  clear  that  the  Plaintiff  has  no  just  foundation 
to  support  what  he  prays  by  his  Bill.  Both  sides  have 
relied  on  Principles,  and  both  sides  have  argued  for  the 
intention  of  the  Testator;  and  there  is  no  doubt  but 
that  the  Intention  ought  to  prevail,  if  it  can  be  enforced 
^nthout  breaking  in  upon  any  Rule  of  Law;  and  this 
resolves  itself  into  a  Question  of  Construction ;  but  the 
Rule^  that  words  which  would  give  an  Estate  Tail  in  a 
Freehold,  are  to  be  considered,  in  the  case  of  Chattels, 
as  giving  the  thing  absolutely;  for  that  no  Chattels  can 
be  Umited  over  after  a  (^ying  without  Issue ;  this  Jlule 
is  too  strong  to  be  got  over,  and  the  ^veral  C^es  that 
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1816.  have  been  cited  to  the  contrary  plainly  depended  upon 
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particular  words  or  circumstances. 


PijT^  The  Cases  of  Peacocke  y.  Spotmer,  and  Dtgfome  r. 

Daffome^  were  certainly  controHed  by  the  Cases  of 
Webb  V.  Webb,  and  Sawbridge  v.  KiUmme* 

As  to  the  distinction  made  by  the  Testator  between 
the  Capital  and  the  Dividends  of  the  Stocks,  he  was 
under  a  necessity  for  making  the  distinction,  because 
he  designed  to  charge  the  Dividends  with  the  payment 
of  different  Annuities.  The  Bequest  of  tiie  Fumitoie 
and  other  things  plainly  distinguishes  the  Case  fioA 
Forth  V.  Chapman.  The  Cases  cited  rather  show 
the  inaccuracy  of  Testators,  than  forpi  any  Rule  to 
goby. 

Pinbury  v.  Elkin,  and  Smith  v.  Cleaver,    are  very 
different  from  the  present  Case. 

The   Bequest    of    the  Diamond  Ring  strikes  veiy 
strong  that  no  person  named  in  the  Will  should  be  the 
Testator's  Heir;  for  he  directs  it  to  be  locked  up  tiO 
it  is  apparent  who  should  by  virtue  of  his  Will  have  a 
right  to  his  Estate ;  so  that  the  Testator  by  the  subse- 
quent words  explains   what  he  had  said  before,  and 
shows  his  Intention  to  make  such  a  perpetuity  as  the 
Law  will  not  suffer.    Therefore,  to  follow  the  words, 
the   Court  must  either  cross  the   Intent,  or  be  incon- 
sistent with  the  Rule  of   Law;   and  the  words  here 
would  create  an  express  Estate  Tail,  and  not  an  Estate 
Tail  by  Implication. 

Upon  the  whole,  therefore,  I  must  dismiss  this  RD, 
but  without  Costs. 
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IN.  B.  This  Decree  of  the  Master  of  the  Rolls  was  1816. 
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Uppealed  from;  and,  23d  of  June  1770,  the  Lords 
Commissioners  of  the  Great  Seal,  Reversed  the  Decree, 
und  Decreed  an  Account  agamst  Lord   Chatham    (to  p^,^ 

which  Title  Mr.  Pitt  had  been  advanced)  for  the  Bank 
Stock,  &c.  Whereupon  Lord  Chatham  appealed  to  the 
House  of  Lords,  and  the  Decree  of  the  Lords  Com- 
missioners was  reversed. 

The  Case,  with  the  Reasons  of  the  Appellant,  and 
of  the  Respondent,  and  the  Decision  of  the  House  of 
Lords,  reversing  the  Decree  of  the  Lords  Commissioners, 
is  to  be  found  in  7  vol.  Bro.  P.  C.  453,  Ed.  by  Tqmlins.] 


CLARK  V.  GIRAUD  (a). 

^  ^  30th  May. 

This  was  a  Bill  filed. by  the  Plaintiff,  Henry  Clark,  C.  being indeHed 

s^ainst  the  Defendant,  Richard  Herve  Giraud,  praying,  ^®  ^- «»  i|0O0t 

amongst  other  things,  that  a  Bill  of  Exchange,  for  the  ^''^^^^/^^ 

recovery  upon  which,  with  Interest,  the  Defendant  had  "^-^'^^^        f 

oonmienced  an  Action  against  the  Plaintiff,  might  be  pcrAimum^Long 

declared  usurious,  illegal,  and  void ;  and  for  an  Injunction  Annuities,  at  the 

to  restrain  further  Proceedings  at  Law  in  respect  thereof,    ^hen  price^  and 

in  the  mean  time 

The  Defendant  stated,  by  his  Answer,  that  the  Plain-  P«y  ^-  ^^^  -Diw- 

tiff,  who  owed  him  1,000/.,  proposed,  in  August  1813,  fj'^'j^'^  *^ 

that  he,  the  Plaintiff,  should  engage  to  transfer  to  the  ['^i  ,iZd 

constitute  part  of  the  Purchase  Money.  The  Stock  was  not  purchased  at 
the  time,  and  there  was  a  rise  in  the  Price  of  the  Stocks.  The  Agreement 
held  not  to  be  itsuriouSf  or  toithin  the  Stock-Jobbing  Act^  and  Motion  for 
an  Injunction  refused. 

(a)  Ex  Relatione. 

M  M  2 
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Defendant,  within  a  given  time,  i  oo  /.  per  Annum,  Bank 
Long  Annuities,  at  the  then  Price  thereof,  and  in  the 
mean  time  pay  the  Defendant  the  Dividends  thereon: 
That  the  Debt  (^  1,000  /.  should  constitute  part  of  the 
Purchase  Money : — and  that  for  the  government  of  the 
Parties  the  then  Price  of  Bank  Long  Annuities  should 
be  ascertained  by  their  mutual  Friend,  Mr.  Smetkunt. 
The  Answer  further  stated,  that  the  completion  of  the 
Business  stood  over  till  January  1814,  when  Long  An- 
nuities had  risen  in  price,  the  Benefit  of  which  Rise  the 
Plaintiff  daimed,  but  which  the  Defendant.iesisted,  as 
contrary  to  tiie  spirit  of  the  Agreemei^  of  August  1813 : 
That  the  Plaintiff  and  Defendant  mutually  agreed  \o 
refer  the  Matter  to  Mr.  Smethurst,  whose  opinion,  in 
reference  to  the  price  of   Long  Annuities  in  August 
1813,  and  January  1814,  was,  that  the  Defendant  ought 
to  pay  the  Plaintiff  1476/.  17*.  6  if.,  whereupon  the 
Defendant  paid  476  /.  175.  6cL^  and  the  Plaintiff  then 
executed  a  Bond  engaging  to  replace  100/.  per  An- 
num Bank  Long  Annuities  within  Three  Months :  That 
in  March  1815,  in  consequence  of  another  mutual  re- 
ference to  Mr.  Smethurst,  the  latter  adjusted  the  Sum 
to  be  paid  by  the  Plaintiff  to  the  Defendant  on  account 
6f  the  transaction ;  and  the  Plaintiff  proposed  to  give 
three  Acceptances  for  the  Amount,  at  four,  eight,  and 
twelve  Months  after  date,  which  were  accordingly  taken, 
the  Bond  being  given  up;  and  that  the  two  first  Bills 
^were  paid,  but  the  last -dishonoured,  for  which  the  De- 
fendant had  brought  his  Action. 


The  Plaintiff  insisted  by  his  Bill,  that  the  original 
Agreement  was  corrupt  and  usurious,'  and  that  the  sub- 
sequent acts  were  a  continuation  of  the  Usury. 
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The  Defendant,  by  his  Answer,  denied  the  Usury,  and  '816. 

negatived  the  Equity  of  the  Plaintiff's  Bill. 

V. 

Mr.  Wray  moved,  for  the  Injunction,  on  the  Merits :  Gmiaud. 
The  Answer  contains  a  sufficient  Admission,  that  a 
less  Sum  was  paid  by  the  Defendant  in  Januaiy  1814 
than  ought  to  have  been,  considering  the  Rise  in  the 
Funds.  The  Transaction  is  not  only  usurious,  but  also 
contrary  to  the  Stock-Jobbing  Act  (6),  and  the  Ex- 
ception therein  contained ;  for,  if  a  Person  has  it  in  con- 
templation to  take  an  Halfpenny  more  than  the  legal 
Interest,  the  Contract  is  usurious ;  and  in  the  Case  of 
Steers  v.  Lashley  (c).  Lord  Kenyan  held,  that  Bills  given 
in  condequence  of  an  Arbitration  as  to  Stock-Jobbing 
Transactions  were  void.  The  Party  giving  Bills  after- 
wards does  not  alter  the  Case ;  for  in  illegal  Transactions 
the  Vice  attaches  to  all  new  or  substituted  Securities ; 
and  an  Arbitration  cannot  change  the  nature  of  the 
Transaction,  which,  in  the  present  Case,  was  usurious, 
and  the  Bills  were  therefore  void. 

Mr.  Bell  and  Mr.  Hone  opposed  the  Motion. 

The  Defendant  has  completely  denied  the  Usury ;  and 
the  Stock-Jobbing  Act  has  nothing  to  do  with  the  Case. 
This  was  a  Bargain  made  in  August  1813,  for  the  Sale 
and  Transfer  of  Stock  at  the  then  Market  Price :  If  the 
Plaintiff's  Case  is  good,  he  has  his  remedy  at  Law ;  for 
Mr.  Smethurst  (who  was  the  mutual  Friend  of  the  . 
Parties,  and  not  only  present  at  the  making  of  the 
original  Agreement,  but  called  in  as  an  Arbitrator  on 
all  subsequent  occasions)  is  alive,  and  can  be  called  as  a 
Witness  on  the  Trial  at  Law. '  The  Case  of  Steers  v. 
Lashky  has  nothing  to  do  with  a  Transaction.  like  this, 

(A)  7  Geo.  2.  c.  8.  (c)  6  T.  R.  61. 
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J  816.  fiH'  the  Stock-Jobbing  Act  only  applies  to  Time-bar* 

gains.    In  the  present  instance  there  are  no  usurious 
Items ;  but  if  there  were,  the  Party  would  be  aSowed  to 
GiRAUD.       strike  them  out.  However,  all  the  Transactions  of  August 

i8i3»  January  1814,  and  March  1815,  were  quite  fair  on 
the  part  of  the  Defendant,  and  there  is  no  ground  for  the 
Suit,  or  this  Motion ;  for  if  a  Case  like  this  oould  be 
impeached  there  would  be  an  end  to  all  faith  between 
-  Man  and  Man. 

Whether  this  was  Usury,  or  within  the  Stock-Jobbing 
Act.  is  shown  in  Maddock  v.  Rumball  (d),  which  is  quite 
analagous  to  the  present  Transaction :  There,  a  Creditor 
had  agreed  to  give  his  Debtor  time,  upon  an  Engagement 
to  pay  the  Debt  at  a  future  day,  by  a  Transfer  of  so  much 
Stock  as  the  Debt  would  have  purchased  if  it  had  been 
paid  immediately,  and  paying  in  the  mean  time  a  Sum 
equal  to  the  Dividends.  The  Plaintiff  in  that  Action  de- 
clared upon  a  Bond,  conditioned  to  be  void  if  the  De- 
fendant should,  on  or  before  a  given  day,  purchase  and 
make  good  Bank  Annuities^  and  transfer  them  to  the 
Plaintiff,  and  in  the  mean  time  pay  all  such  Monies  as 
would  have  become  due  for  Dividends  thereon,  in  case 
the  Stock  had,  at  the  date  of  the  Bond,  stood  in  the 
Name  of  the  Plaintiff.  The  Defendant  pleaded,  that  the 
Bond  was  usurious,  which  the  Plaintiff  by  his  Repli- 
cation denied.  The  Jury  found  a  Verdict  for  the  Plain- 
tiff; -but,  on  a  Motion  for  a  new  Trial,  it  was  contended 
for  the  Defendant,  that  the  Consideration  of  the  Bond 
was  usurious  upon  the  face  of  it.  The  Court,  however, 
agreed  that  it  was  not  Usury,  as  the  Amount  to  be  paid 
depended  upon  a  Contingency,  and  that  it  was  no  more 
Usury  than  an  Agreement  to  replace  Stock  lent ;  and 

(</)  8  East,  304. 
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nothing  appeared  to  impeach  the  fairness  of  the 
Transaction.  It  was  th^i  contended  that  it  was  a  Trans- 
action within  the  Prohibition  of  the  Stock-Jobbing  Act, 
t>n  which  the  Judgment  ought  to  be  arrested,  for  that 
the  Plaintiff  was  not  before  possessed  of  any  Stock 
which  could  be  the  subject-matter  of  a  Loan,  but  per 
Curiam,  this  was  in  effect  a  Loan  of  Stock.  The  Plain- 
tiff  would  have  purchased  Stock,  if  he  had  received  his 
Debt  at  the  time  the  Bond  was  given ;  but  he  was  con- 
tented to  tfdce  his  Debt  in  Stock  to  the  same  Amount 
at  a  future  Day,  which  was  the  case  with  every  Con- 
tract for  the  replacing  of  Stock. — ^The  Rule  was  refused. 


1816. 


Jmm^ 


Claek 

V. 
GiRAUO. 


The  conduct  of  the  Defendant  in  the  present  instance 
was  perfectly  equitable ;  but  had  it  been  ever  so  much 
against  conscience,  the  Plaintiff  bound  himself,  by  sub- 
mitting to  refer  the  Matter  to  Mr.  Smetkurst,  thus  con- 
firming every  part  of  the  Transaction^  and  leaving  no 
room  for  the  interposition  of  the  Court,  which  the  Casci 
of  Coley.  Gibbons (e),  and  another  there  mentioned  to 
have  been  decided  by  Lord  Chancellor  Cowper,.  fully 
prove. 

Mr.  Wray,  in  Reply  : — 
This  Case  hinges  on  the  strict  Letter  of  the  Law, 
which  brings  it  within  the  Stock-Jobbing  and  Usury 
Acts. 


The  Vice-Chancellor  : — 

Lending  Money  on  a  Contract^  like  the  present,  for 

the  Transfer  of  Stocky  is  not  Usury;  and  it  is  quite  clear, 

that  this  was  not  a  Stock-Jobbing  Transaction.      It 

was  that  kind  of  Contract  which,  if  there  be  no  Pre- 

(e)  3  P.  Wms.  289 
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mium  or  Bonus^  any  Party  might  make.  It  was  not  • 
Time-bargain^  nor  were  there  any  differences  to  be 
adjusted ;  nothing  could  be  more  fair  or  honourable 
than  the  first  Reference^  to  a  Person  who  not  only 
knew  all  the  iacts,  but  was  hkevrise  the  friend  of  each 
Party;  and  as  it  does  not  appear  that  there  was  any 
thing  at  all  like  Usury  in  his  Determination,  credit 
must  be  given*  to  him  for  having  acted  properly^  It 
March  1815,  the  Plaintiff  requests  to  have  time,  npaii 
which  there  is  a  new  mutual  Reference  to  the  same 
Person,  and  in  consequence  of  this  Reference  the 
Plaintiff  gives  three  Bills,  and  the  old  Security  is  done 
away.  Two  of  the  Bills  are  paid  without  the  Trans- 
action being  called  in  question  by  the  Plaintiff;  nor 
does  he  raise  any  objection  till  the  Defendant  calb 
upon  him  for  payment  of  the  third,  whien  he  files  a 
Bill,  supposing  it  a  fit  Case  for  Equity.  He  has  now 
got  the  discovery — there  is  no  legal  objection  to  tlit 
Transaction ;  and  can  it  be  said,  after  this  doable  Re- 
ference, that  there  is  an  equitable  one?  Under  all  the 
circumstances  of  this  Case,  I  see  no  ground  whatever 
for  a  Court  of  Equity  to  interfere. 

Motion  refused,  with  Costs. 


S4th  May.  MOODIE  v.  REID  and  others, 

sd  June. 

Husband  not  en-   x  HE  Plaintiff,  previous  to  his  Marriage  with  his  fate 

titled  to  have  a  Wife,  Sarah  Moodie,  joined  with  her  in  a  Settlement 

defective  Execu- 

tim  of  a  Power  in  his  Javottr,  by  his  JVifc^  supplied. 
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of  her  Property,  on  certain  events,  which  happened,  1816. 

"  In  Trust,  as  to  one  Moiety  thereof  for  the  Plaintiff, 
his  Executors,  &c.;  and  as  to  the  other  Moiety  thereof 
for  such  Person  and  Persons,  and  for  such  Estate  and  Resd 

Estates,  Intents,  and  Purposes,  and  subject  to,  with,      ^^^^  others, 
and  under  such  Chai-ges,  Conditions,  Provisoes,  Restric- 

tions  and  Limitations,  and  in  such  manner  as  Sarah  jfrj^^^j^^,.  ^f^^ 

Crowther,  (afterwards  Mary  Moodie  deceased,  the  Wife  ^  Poo^  ^ 

ot  the  Plaintiff),  by  any  Deed  or  Deeds,  Instrument  or  given  to  be 

Instruments  in  Writing,  to  be  by  her  sealed  and  deli-  executed  by  a 

vered  in  the  presence  of   two  or  more  credible  Wit-  ^^  "  tigned 

nesses,  or  by  her  last  Will  and  Testament  in  Writing,  of  J^^  V^l^li^hedin 
by  any  Writing  or  Appointment  in  nature  of  a  Will,  to  be       ,  tt  t  dhL 

by  her  signed  and  published  in  the  presence  of,  and  at-  f^^  ^  ^^^  ^^_ 

tested  by,  two  or  more  credible   Witnesses  \   and  which  dible  Witnesses f" 

Deed  and  Writings,  and  Will,  or  Writing  in  nature  of  a  a  Will  signed  by 

Will,  notwithstanding  her  then  intended  Coverture  she  ^^^^estatrix^and 

was  thereby  empowered  to  make,  should  direct  or  ap-  f  *'  *  '^^S. 

pomt,  and  m  default  of  such  Direction  or  Appomtment,  ^^^^  B  H    nd 

or  in  case  any  Direction  or  Appointment  should  be  j^  ji^"  i^  ^  ^^^ 

made;  and  also  as  to  so  much  and  such  Parts  and  Shares  Execution  cf  the 

thereof  as  should  not  be  completely  or  entirely  disposed  Corner. 
of,  as  thereby  is  mentioned,  subject  to  incomplete 
Disposition  or  Appointment,  upon  Trust,  for  the  Person 
or  Persons  who  would  have  been  entitled  thereto  in 
case  the  said  Sarah  Crowther  had  died  sole  and  un- 
married intestate,  and  possessed  thereof,  and  did  and 
should  transfer  the  same  accordingly.'' 

Sarah  Moodie  made  her  Will,  dated  4th  May  1812, 
bequeathing  to  her  Husband,  the  Plaintiff,  the  Piroperty 
over  which  a  power  was  reserved  to  her  by  the  before- 
mentioned  Settlement.    The  Will  concluded  with  these 


MOODIB 
V. 

Reid, 
and  othera. 
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words, ''  Signed  by  me,  this  4th  day  of  February  1819, 
Sarah  Moodie','  and  the  Will  was  attested  thus,  **  Wit- 
''  ness,  Betty  Headingtan,  Jane  HeadingtanJ* 

The  Defendants  who  were  entitled  to  the  Property 
in  case  the  Power  was  not  executed,  insisted  the  Power 
was  not  well  executed. 


Evidence  was  adduced  by  the  Plaintiff,  proving,  by 
the  attesting  Witnesses  to  the  Will,  that  the  Testatiix 
signed  and  subscribed  her  name  to  the  Paper  Writing 
produced ;  and  that  from  what  the  Testatrix  said  in  the 
presence  and  hearing  of  the  Witnesses,  they  understood 
it  to  be  her  Will,  and  that  they  set  and  subscribed 
their  Names  thereto,  in  the  presence  of  the  Testatrix, 
and  in  the  presence  of  each  other. 

The  Question  was,  whether  this  Will,  so  signed  and 
attested,  was  a  good  Execution  of  the  Power ;  or,  if  it 
was  a  defective  Execution,  whether  the  Court  would 
supply  the  defect  in  favour  of  the  Plaintiff. 

Mr.  Hart,  and  Mr.  Roupell,  for  Plaintiff: — 
This  Power  must  be  considered  as  well  executed. 
The  Power  to  be  well  executed  by  Will  must  be 
"  signed,  and  published  in  the  presence  of  ^wo  or  more 
credible  Witnesses:*' — Now,  this  is  a  WiU,  and  it  is 
signed,  and  published  in  the  presence  of  two  Witnesses; 
and  the  word  *'  Witness''  in  the  Attestation  Clause,  must 
be  taken  as  witnessing  the  Signature  and  Publication. 
Wright  V.  Wakeford  (a)  differs  from  this  Case,  for  there 


(a)  17  Yes.  454,  and  4  Taunt.  213. 
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the  Power  was  to  be  executed  '^  with  the  consent  of 
T.  Wood  the  elder^  and  Thomas  Wood  the  younger^ 
testified  by  any  Writing  under  their  hands  and  seals, 
attested  by  two  or  more  credible  Witnesses/'  The 
Power  had  been  executed  with  the  proper  consents,  but 
the  Attestation  contained  the  words  sealed  and  delivered 
only,  and  without  saying  signed,  from  whence  it  might 
be  concluded  they  had  not  seen  the  Parties  sign.  The 
Judges  diflFered  even  in  that  Case,  whether  it  was  a 
good  Execution  of  the  Power.  The  Lord  Chief  Justice 
held  it  was ;  but  the  three  other  Judges  were  of  opinion 
it  was  not.  But  here  the  word  Witness  is  general,  and 
must  be  taken  to  mean  a  witnessing  what  it  was  neces- 
sary they  should  witness,  viz.  the  signing  and  publish- 
lAg  of  the  Will.  If,  however,  what  they  witnessed  is 
not  sufficiently  clear  on  the  Attestation,  it  is  made 
perfectly  so  by  the  Evidence. 


181G. 

^ » 

MoODIE 

V, 

Reid, 
and  others. 


Supposing  this  Power  must  be  considered  as  defec- 
tively executed,  yet  it  is  a  Case  where  Equity  relieves ; 
for  in  the  case  of  Powers,  and  of  Copyholds,  a  defective 
execution  of  the  one,  or  the  want  of  a  Surrender  in  the 
other,  is  aided  in  Equity.  All  the  Cases  are  alluded  to 
in  Sugden  on  Powers  (b) ;  and  a  Husband,  which  this 
Plaintiff  is,  is  there  stated  as  one  of  the  favoured  Per- 
sons, whom,  in  such  Cases,  a  Court  of  Equity  relieves. 


Mr.  Blackburne,  for  the  Defendants,  the  Trustees. 

Sir  Samuel  Romilly,  and  Mr.  Combe,  for  the  other 
Defendants : — 
To  be  a  good  Execution  of  the  Power,  it  was  neces- 
sary the  Witnesses  should,  in  the  Attestation,  express 

(6)  P.  275-6. 
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that  the  Will  was  signed  and  published  in  their  pre- 
sence. Here  they  only  say  "  witness,"  without  saying 
what  they  witnessed.  This  Case  does  not  faU  within 
the  late  Act  (c),  that  Act  remedying  only  the  want  of  an 
attestation  as  to  the  Signature. 


Supposing  this  Power  to  be  defectively  executed,  it  is 
not  a  Case  where  this  Court  will  relieve.  Mr.  Sugden 
is  mistaken  in  supposing  the  Court  relieves  in  these 
Cases  in  favour  of  a  Husband.  The  Case  he  cites,  is 
Sergison  v.  Sealey  {d) ;  but  there  the  defect  was  supplied 
because  there  was  the  valuable  consideration  of  Mar- 
riage ;  and  Lord  Hardwicke  expressly  puts  it  upon  that. 
There  is  no  Precedent  where,  in  a  Case  like  the  present, 
the  Husband  has  been  relieved.  The  54  Geo.  III. 
does  not  apply  to  a  Case  of  this  description. 

Mr.  Hart,  in  Reply  : — 
Suppose  this  were  the  Case  of  a  Real  Estate  devised, 
with  three  Witnesses  attesting  the  Will  in  the  way  this 
Will  is  attested,  it  would  pass  the  Estate,  and  the  Wit- 
nesses might  be  examined  as  to  what  they  witnessed. 
So,  in  this  Case,  if  any  thing  is  wanting  in  the  Attes- 
tation the  Evidence  has  supplied  it. 

There  is  as  good  reason  for  supplying  a  defect  in  the 
Execution  of  a  Power  in  favour  of  a  Husband,  as  of 
a  Wife  and  ChUd. 


sd  June. 


The  Vice-Chancellob  : — 
In  the  Argimient  of  this  Case,  two  Questions  have 


(c)  54  Geo.  III.  c.  168. 


\[  (d)  9  Atk.412. 
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arisen;  ist.  Whether  the  Power  is  well  executed; 
ad.  Whether,  if  the  Execution  is  defective,  it  can  be 
relieved  against  in  Equity.  If  the  second  Question  is 
answered  in  the  affirmative,  it  is  unnecessary  to  con- 
sider the  first.  I  am  of  Opinion,  that  if  the  Power  is 
not  well  executed,  a  Court  of  Equity  cannot  relieve. 
The^Court  has  already  gone  a  great  way  in  these  Cases, 
and  I  am  not  disposed  to  go  beyond  the  Decisions. 
The  Court  has  supplied  a  defective  Execution  of  a 
Power,  in  favour  of  a  Wife,  a  Child  a  Purchaser,  and 
Creditors ;  but  not  beyond  that.  It  is  too  late  to  con- 
sider whether  the  Court  was  justified  in  going  so  far, 
but,  certainly,  it  goes  no  farther ;  it  does  not  extend  to 
any  other  Persons,  and  if  the  Court  were  to  go  farther, 
it  would  not  know  where  to  stop. 


1816. 

V ' 

MOODIB 
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Sergison  v.  Sealey  (e)  is  not  an  Authority  to  show 
that  the  Court  will,  on  behalf  of  a  Husband,  reUeve 
against  a  defective  Execution  of  a  Power ;  though  in 
an  able  and  ingenious  publication  (f)  it  is  cited  as  an 
Authority  for  that  proposition.  In  that  Case,  the  Hus- 
band was  a  Purchaser  by  Marriage ;  and  it  was  because 
he  was  considered  as  a  Purchaser  that  Lord  Hardwicke 
gave  relief.  The  Power  in  this  Case  was  given  by  a 
Marriage  Settlement,  but  the  executicm  of  it  was  a 
mere  voluntary  Act,  and  this  Plaintiff  cannot  be  con- 
sidered as  a  Purchaser.  I  remember  no  Case,  nor  do  the 
Counsel  appe$tr  to  be  aware  of  any,  where  a  Husband, 
merely  as  such,  has  set  up  such  an  Equity ;  and  if  there 
is  no  such  Case,  I  am  not  at  all  disposed  to  make  a 
Precedent 

Is  this  then  a  due  Execution  of  the  Power  ? 


(«)  2  Atk.  41 2. 


(/)  Sugden  on  Powers;  344.  Ed.  2. 
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Undoubtedly^  this  is  to  be  considered  as  the  Willdl 
Sarah  Moodk — it  throughout  purports  to  be  .such; 
for  she  uses  the  words  *'  I  proceed  to  bequeath^  fee. 
"  I  now  by  this  Writing  bequeath,^  8cc. — **  These  my 
last  bequests,*'  8cc.  The  Will  was  signed  by  her.  "  Signed 
by  me  this  4th  day  of  February  1812^  Sarah  Moodie. 
Witness  Betty  Headington,  Jane  Headington/'  Though 
in  the  Attestation  Clause  it  is  only  said  ''Witness,^ 
and  not^  '*  signed  and  pubhshed  in  the  presence  of,  &C,;'' 
yet,  if  any  further  evidence  of  signature  and  publication 
be  necessary,  may  it  not  be  proved  by  extrinsic  Evi- 
dence? The  pubUcation  of  a  Will  stands  as  it  was  by 
the  old  Law,  and  is  not  affected  by  the  Statute  of  Frauds. 
The  Will  is  expressed  to  be  her  Will  in  the  body  of 
it ;  and  as  to  every  other  purpose  than  as  the  Execution 
of  a  Power,  if  there  had  been  three  Witnesses  it  would 
certainly  be  a  good  Will,  and  sufficient  to  pass  Real 
Estate,  and  Publication  might  be  proved,  if  necessary, 
by  the  Witnesses.  It  is  not  necessary  that  the  Attes* 
tation  to  a  Will  of  Real  Estate  should  contain  a  written 
Memorandum  of  the  performance  of  all  the  ceremonies 
prescribed  by  the  Statute  (g)  on  the  Execution  of  such  a 
Will.  The  Statute  requires  that  such  Will  shall  be 
''  attested  and  subscribed  in  the  presence  of  the  Devisor 
by  three  or  more  credible  Witnesses  ;*'  but  it  has  been 
held,  that  the  attesting  Witnesses  need  not  express  in 
the  Memorandum  of  Attestation,  that  they  subscribed 
their  Names  in  the  presence  of  the  Testator,  although 
it  is  a  matter  to  be  left  to  a  Jury,  whether  they  did 
so  subscribe  in  the  Testator's  presence,  or  not  (A).  If, 
therefore,  the  Question  was,  whether  this  was  a  good 


(g)  ag  Car.  II.  c.  3.  8.  5. 
(A)    Brice    v.    Smith,     1 
WilleSy  1.  Hands  v,  James, 


Corny ns,  531 .  Croft  v.  Pawlet, 
2  Str.  1109.  Trimmer  v.  Jack- 
son, 4  Burn  Eat.  L.  1 30. 
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WiU,  of  Real  Estate,  suppoeing  there  had  been  three 
Witnesses,  and  not  whether  it  was  a  good  Execution  of 
a  Power,  I  should  have  considered  it  as  a  good  WiU. 
But  a  Will,  to  be  a  good  Execution  of  a  Power,  must 
be  exactly  according  to  the  terms  of  the  Power;  and 
the  Question  here  is,  whether,  as  the  Attestation  is 
general,  and  there  is  no  written  Attestation  of  the 
Signature  and  of  the  Publication,  that  is  sufficient. 


1816. 

^ V • 

Moo  DIE 

RbiDi 
and  others. 


In  M' Queen  v.  Farquhar  (t),  it  was  held  that,  where 
the  Witnesses  are  not  required  to  attest  the  Facts,  a 
written  Attestation  by  them,  containing  only  the 
words  "  sealed  and  delivered,"  does  not  exclude  the 
presumption  that  it  was  also  signed  in  their  presence. 

In  Wright  v.  Wakeford  (ft),  where  a  Case  went  to  the 
Common  Pkas  (/),  it  was  held  by  three  Judges,  against 
the  Opinion  of  the  Lord  Chief  Justice,  that  a  Power  to 
Trustees,  with  the  consent  of  the  Cestuis  que  Trust, 
testified  by  writing,  under  their  hands  and  seah,  attested 
by  two  or  more  credible  Witnesses,  to  make  Sale  of 
Lands,  was  not  well  pursued,  the  Attestation  being  only 
as  to  the  sealing  and  delivery  in  the  presence  of  the  two 
Witnesses,  omitting,  to  mention  the  signing.  That 
Case  was  unlike  the  present,  for  there  the  Attestation 
was  not  general,  as  in  the  present  Case,  but  specific ; 
mentioning  the  sea^Ung  and  delivery,  but  not  the  signing: 
and  the  maxim,  expressio  unius  est  exclusie  alterius,  was 
applicable;  that  Case  has  been  followed  by  Doe  (m). 


(t)  1 1  Ves.  477. 
(k)  17  Yes.  454.  3  Maul, 
and  Selw.  576. 

(0  See  4  Taunt  913^ 

(m)  In  that  Case,  **  a  Power 


to  two  Peraons  was  required 
to  be  exercised  by  any  Deed 
or  Writing  under  both  their 
Hands  and  Seals,  to  be  by 
them  duly  executed,  in  the 


5*4. 
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■V" 


MOODIE 

and  others. 


and   Peach,    in    K.   B.  Easter  Term«  1814,  and  br 

•  _  

Wright  V.  Barlow,  in  K.  B.  28th  November  1814,  a 
Case  directed  by  the  Master  of  the  RoBs  (n),  where 


presence  of,  and  to  be  attested 
by,  two  or  more  credible  Wit- 
nesses."    The    body   of   the 
Deed  executing  the    Power, 
stated,  that  it  was  **  under 
the  Hands  and  Seals  of  both 
the  Donees,  attested  by,  and 
duly  executed  in  the  presence 
of,  the  two  credible  Witnesses, 
whose  Names  are  thereupon 
endorsed  as  Witnesses  there- 
to."    The  Attestation    con- 
tained the  words  sealed  and 
delivered  only,  but  the  Wit- 
nesses, by  a  subsequent  At- 
testation,   certified    that   the 
Deed  was  signed  as  well  as 
sealed  in  their  presence.    The 
Court  of  King's  Bench  held 
that  the  Power  was  badly  exe- 
cuted.    [2  Maul,  and  Selwyn, 
576.     And    see    Sugden    on 
Powers,  p.  236,  Ed.  2.] 

(n)  In  this  Case,  the  Power 
was  by  **  Deed  or  Deeds,  Writ- 
ing or  Writings,  under  her 
Hand  and  Seal,  attested  by 
two  or  more  credible  Wit- 
nesses, or  by  her  last  Will  and 
Testament  in  Writing,  or  any 
Writuig  purporting  to  be  her 
last  Will  and  Testament,  to 
be  by  her  signed,  sealed,  and 
published,  in  the  presence  of 


nesses,"  to  charge  the  Estate 
with  4,000  /.  to  be  paid  as  the 
Donee  ''  by  the  same  Deed  or 
Deeds,  Writing  or  Writings 
or  last  Will  and  Testament, 
or  any  Writing  purporting  to 
be  her  last  Will  and  Testi- 
ment,"  should  appoint    And, 
for  more  effectaally  tecuriog 
the  Charge,  she  was  authorized 
**  to  limit  and  appoint*  the 
Estate  (generally)  to  Trustees 
for  a  Term.    The  Deed  wai 
signed  by  the  Donee  of  the 
Power  in  the  presence  of  the 
Witnesses,  but  the  word  figged 
was  not  contained  in  the  At- 
testation.   The  Case  was  di- 
rected by  the  Master  of  the 
Rolls.       Lord     Ellenborougk, 
upon  the  general  point  being 
pressed,  stated  that  the  Court 
would,  if  it  were  wished,  tun 
the  Case  into  a  Special  Ver- 
dict, so  that  it  might  come 
before  the  twelve  Judges ;  and 
his  Lordship  said,    that  be 
could  not  tell  to  what  decisioo 
the   Court  might  come  with 
the  assistance   of   the  other 
Judges.    JThe  Court  of  King's 
Bench,  on  the  sd  Feb.  1815, 
certified  that  '*  they  were  of 
Opinion    that    the    aforesaid 


three  or  more  credible  Wit-    .Power    given    to     the    said 
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there  was  a  want  of  Attestation  as  to  the  signature,  and 
in  that  Case  the  Court  of  King's  Bench  said,  if  the 
Parties  chose  to  put  it  in  a  way  to  have  the  Opinion 
of  all  the  Judges,  they  might,  but  if  not,  they  must 
decide  according  to  the  last  Case,  Doe  v.  Peach. 

The  54  Geo.  III.  c.  168  (0),  does  not  apply  to  this 
Case.  That  Act  is  retrospective  only,  and  reciting  that 
doubtshtid  been  entertained,  allows  Parties  to  supply,  by 
Evidence,  the  fact  of  the  signing,  if  the  Witnesses  have 
omitted  to  state  it  in  the   Attestation  of  Instruments 


1816. 

MOODIB 

V. 

RsiD 
and  others. 


Eliz.  Barlow  was  not  duly  and 
eflSscUially  executed  by  the  said 
Indenture  of  the  soth  Jan. 
1781."  The  Certificate  was 
signed  by  Lord  EUenborough, 
C.  J.  Mr.  Justice  Le  Blanc^ 
and  Mr.  Justice  Bailey.  The 
Case  will  probably  be  carried 
further."  [See  Sugden  on 
Powers,  p.  336, 7.  Ed.  2.  The 
same  Case  is  reported  3  Maul, 
and  Selw.  p.  513. 

(o)  By  this  Act  it  is  provided 
thaty  deeds  already  made  with 
the  intention  to  exercise  any 
Power,  Authority,  or  Trust, 
or  t(>  signify  the  Consent  or 
Direction  of  any  Person  whose 
Consent  or  Direction  may  be 
necessary,  shall  (if  duly  signed 
and  executed,  and  in  other 
respects  duly  attested)  be  of 
the  same  validity  and  effect 
-as  if  an  Attestation  of  Sig- 
nature had   been  •  subscribed. 


N 


By  the  second  Section  the 
Act  is  extended  to  Deeds 
already  made  in  exercise  of 
Powers,  Authorities,  and 
Trusts,  &c.  but  the  Act  pro- 
vides, that  it  shall  not  ex- 
tend to  revive  Deeds  already 
avoided,  or  to  interfere  with 
Claims  released  within  six 
Months  after  the  passing  of 
the  Act.  It  is  important  to 
observe  that  this  Act  has 
no  prospective  operation ;  and, 
therefore,  in  order  to  render 
Deeds  hereafter  made,  valid, 
(especially  after  the  Cases 
that  have  been  decided)  it 
will  be  proper,  in  the  Attes- 
tation, to  say,  signed^  sealed^ 
and  delivered^  instead  of  the 
common  practice,  which  gave 
rise  to  the  Act,  of  only  in- 
serting the  words,  sealed  and 
delivcredy  in  the  AttesU- 
tion. 

N 
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of  Appointmeiit  and  Revocation  made  in  exercise  of 
powers  in  Deeds^  Wills^  and  other  Instruments.  The 
Question  raised  in  this  Case  is  new,  and  of  importance, 
and  I  think  it  proper  to  have  the  Opinion  of  a  Court 
of  Law. 

N.B.    A  Case  was  sent  to  the  Court  of  CommoD- 
Pleas  (a). 


15th  June. 

Exceptions^ 
nunc  pro  tunCf 


BARING  and  others,  v.  PRTNSEP  and  others. 


1  HIS  was  a  Bill  for  a  Discovery,  and  an  Answer  was 

put  in.    An  Order  had  been  obtained  that  ExcepticMiB- 
may  he  filed  to  an     v     u  1  .     j 

J         .      n-n  snould  be  received,  nmic  pro  tunc. 
Answer  to  a  JdiU 

of  Discovery.- 

Mr.  Itaithby  now  moved,  that  this  Order  might  be 

discharged  for  irregularity,  with  Costs,  and  cited 
Hewart  v.  Semple  (b)  to  show,  that  on  a  Bill  for  a  Dis- 
covery, the  Defendant  has  only  eight  Days  to  file  Ex- 
ceptions to  an  Answer ;  and  observed,  the  eight  Days 
had  long  elapsed ;  and  that  if  such  Exceptions  were 
allowed,  it  would  be  a  mode  of  evading  the  Payment  of 
the  Costs  of  such  an  Answer,  which  ate  payable  wheir 
the  time  for  excepting  has  expired  (c). 

Mr.  Duckworth,  contra,  contended,  there  was  no  sucb 
Rule;  and  said,  that  on  Inquiry  he  found  there  was  do- 


(a)  See  Doe  v.  Pearce,  a 
Case  on  this  subject,  recently 
published^  6  Taunt  402^ 


(b)  5  Ves.  86. 

(c)S«e    Lord    Retedak's 
Tr.  PL  164. 
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difference  as  to  the  Time  allowed  for  Exceptions  on  a 
Bill  of  Discovery  and  a  Bill  for  Relief.  The  Defendants 
did  not  apply  for  Costs  on  putting  in  their  Answer. 

The  Motion  stood  over  to  inquire  into  the  Practice  \ 
and  afterwards.  The  Vice-chancellor  said,  he  had  directed 
Inquiries  to  be  made  of  the  Registers,  and  He  found 
there  was  no  Distinction,  as  to  the  Time  for  Excepting, 
between  Bills  for  Discovery  and  Bills  for  Relief. 

Motion  refused. 


1816. 

^ ^ . 

Barino 
and  others, 

V. 

Prinsep 
and  others.. 


tF 


^ 


WESTON  V.  JAY. 

An  Order  was  made  on  the  6th  May  1816,  that  the 
Defendant,  William  Eagle,  should,  vnthin  four  days 
after  personal  Notice,  put  in  his  Answer  to  Jnter- 
rogatories,  or  in  default,  a  Serjeant  at  Arms  to  go 
against  him.  The  Defendant  put  in  an  Answer,  which 
was  reported  insufficient ;  and  it  was  now  moved  on  an 
Affidavit  of  Service  of  the  Notice  of  the  Order,  and  the 
Master^^  Certificate  of  the  insufficiency  of  the  Answer, 
that  the  Order  of  the  6th  May  should  be  made  abso-^ 
lute,  and  the  Serjeant  at  Arms  directed  to  apprehend 
the  Defendant. 

Mr.  White,  for  the  Motion  :— 

It  is  established  by  several  Cas^s^  that  when  such  an 
Order  is  obtained  for  want  of  an  Answer  to  a  Bill,  and 
Uie  Defendant  putp  in  an  insufficient  Answer,  such  an 
Order  as  now  prayed,  is  made,  as  appears  from  Broom" 

N  N  2 


20th  June. 
An  Order  was 
madt,  that  De- 
fendant shoM^ 
within  four  dayM^ 
put  in  an  Jniwer 
to  Interrogator 
rieSf  or  in  default 
a  Serjeant  at 
Arms  to  go 
against  him.  He 
put  in  aninsuf" 
fcient  Answer^ 
and  upon  Motion^ . 
the  Serjeant  at 
Arms  was  ^rect'' 
edtoiake  him* 
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field  V.  Chicliester  (a),  East  India  Company  V.  Dacres{by, 
Waters  v.  Taylor  (c),  Boehm  v.  De  Tastet  {d).  I  cannot 
adduce  any  Case  where  the  same  doctrine  has  been 
applied  to  Answers  to  Interrogatories,  but  the  Principle 
must  be  the  same. 

The  Vice-Chancellor: — 
On  Principle,  it  is  certainly  the  same,  and  I  see  ne 
objection  to  the  Motion. 

Motion  granted* 


WALKER  and  others,  v.  WILD  and  others. 


had  not  passed  his  Accounts,  but  absconded  with  a 
considerable  Sum  in  his  hands-  Upon  appUcatioa 
to  the  Master  of  the  Rolls,  his  Recognizances  were 
estreated,  and  an  Action  was  brought  against  the 
Sureties. 


0       une.       ^  jj jg  jj^gjygjf  \j^  ^hig  Cause,  though  duly  summoned, 
TheRecogtU'  '  6  J 

xanee  of  a  Surety 
for  a  Receiver 
being  estreated^ 
and  an  Acti9n 
brought  against 
such  Surety^  an 

application  xoas        One  of  the  Sureties  now  applied  for  an  Order,  that 
made  by  him  for  H- should  be  referred  to  the  Master  to  see  what  was 

tff        e  osee  ^^^  j.^^^  ^j^^  Receiver,  and  that  he  miecht  be  ordered  to 

what  was  duem  , 

and  an  Order  for  P^y   ^^^  ^^  Bank  of  England,  to  the  Credit  of  the 

Payment  bv  In-  Cause,  such  Sum  as  should  be  reported  due,  by  Instld*- 

stqlments^  and  ments,  at  three,  six,  and  nine  Months,  after  first  deduct- 

for  an  Injunction  ing  the  Costs  of,  and  attendant  on,  this  Application,  and 

OS  ay    ''^^^  •  all  subsequent  Proceedings  to  be  taken  in  consequence 

Order^  by  Consent^  xwu  made  accordingly ^  on  paying  the  Costs  of  the  AppUca^ 
Uon,  and  of  Proceedings  consequent  on  the  Order. ^ 


(a)  1  Dick.  379. 
(5)  1  Cox,  p.  343. 


(c)  16  Ves.  417. 

(d)  I  Ves.  and  Bea.  124. 
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thereof,  so  as  such  Sum  did  not  exceed  the  amount  of 
his  Recognizance;  and  that  all  Proceedings  in  the 
Action  at  Law  might  be  restrained. 

Mr.  Cross,  for  the  Motion. 

Mr  Heald  consented  to  the  Motion,  except  so  far  as 
it  prayed  that  the  Costs  of  the  Motion  and  of  subse- 
quent Proceedings  should  be  deducted. 

The  Vice-chancellors — 

The  Surety  must  pay  the  Costs  of  this  Motion,  and 
of  the  subsequent  Proceedings  in  consequence  of  it; 
in  other  respects,  the  Motion  is  regular. 

Motion  granted. 


1816. 

Walker 

aod  othersi 

c. 

Wild 

and  others. 


ANGELL  r.  HADDON. 

JVIa.  Barber  moved  on  behalf  of  a  Creditor,  to  be 
allowed  to  prove  his  Debt  under  the  Decree  in  this 
Cause,  which  was  upon  a  Creditor's  Bill.  The 
Creditor  swore  he  was  not  aware  of  the  Decree. 

Mr.  Wyait  opposed  the  Motion,  on  the  ground  that 
it  was  too  late,  the  Money  having  been  apportioned 
amongst  the  Creditors  (the  Assets  being  deficient)  and 
the  Money  transferred  to  the  Accountant-General  to 
pay  them,  and  the  Costs  in  the  Suit.  If  such  a  Mo- 
tion is  allowed,  it  must  be  on  paying  the  Costs  of 
the  Application,  and  the  Expense  of  re-apportioning 
the  Funds  amongst  the  Creditors. 

N  N   3 


solb  June. 
Creditor  aUafwedf 
on  Motion^  to 
prove  His  Debt 
Wider  a  Decree 
upon  a  Creditors 
Bill,  though 
Money  appor^ 
tioned  amongst 
theCreditors^and 
transferred  to 
the  Accountant 
General;  onpay* 
ing  the  Costs  of 
the  Motion^  and 
of  re-apportion" 
ing  the  Fmuk, 
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The  Vice-Chancellor  :— 
The  Creditor  must  pay  the  CoBt6  d*  this  ApplicatiOtti 
and  the  Expense  ineident  to  the  safne  in  recastit^  the 
Haddok.       Apportionment  of  th^  Property  amongst  the  Creditors. 


CONST  and  others,  v.  EBERS. 
12th,  27th  June. 

The  Cotts  of  in"  A  MOTION  was  made,  that  it  might  be  referred 
sufficient  Answers  to  one  of  the  Masters,  to  tax  the  Plaintifls  Aeir  Costs 
«-c  ^^^>'  of,  and  rdating  to,  the  csontempt  of  the  Defendant  in 
Whe  D  f  ^^^  putting  in  an  Answer  to  the  Plaintiffs  Bill ;  and 
dant  is  in  Cus-  ^^  ^^^^  Costs  of,  and  relating  to,  the  four  several 
tody  for  a  Con-  insufficient  Answers  afterwards  put  in  by  the  Defendant 
tempt  for  not  to  the  Plaintiff's  Bill ;  and  that  such  Costs,  when  taxed, 
puttinginanAn-  n^jght  be  paid  by  the  Defendant,  to  the  Plaintiffs  or 

'^'^'?^^'^''  their  SoUcitor. 
tn  an  Answer^ 

which  the  Plain" 

tiff  accepts  J  he        The  Bill  was  filed  the  3d  February  1814.    The  first 

cannot  recover  Answer  was  put  in  7th  June  18 14,  after  Process  cf 
^t  P***^'  ^^  Contempt  for  not  answering  had  issued.  The  Answer 
Cont  '^  t  nd  ^'^^  excepted  to,  and  the  Exceptions  allowed.  The 
it  seems  he  loses  Defendant  did  not  immediately  put  in  mother  Answer, 
them.  being  advised  by  his  Clerk  in  Court,  that,  before  a 

further  Answer  could  be  enforced  by  Procefcs  of  Con- 
tempt, he  must  be  served  with  a  Subpoena  lo  ]put 
in  a  further  Answei" ;  but  that  "was  a  mistake  as  to  the 
Practice,  and  he  was  taken  into  the  Custody  of  the 
Serjeant  at  Arms  for  want  of  an  Answer.  To  emanci- 
pate himself  from  Prison,  he  immediately,  23d  Novem- 
ber 1814,  put  in  a  short  Answer,  which  was  referred 
upon  the  original  Exceptions  to  the  first  Answtf ;  and 
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the  second  Answer  wasgth  December  1814,  reported  ifilO^^ 

inauffieient,  and  09  that  day^  h^  put  in  a  thiird  Answer. 
That  Answer  was  referred,  and  reported   insufficient ;      ^ «  ^, 
and  on  the  1st  February  1815^  ^  P^  ^  ^  fourth  ^^ 

Answer,  which  was  referred,  for  Liisufficiency ;  but  Ebmbm. 
before  the  Master  made  his  R^ort,  a  fifth  Answer  waa 
put  in  on  the  18th  February  18151^  and  the  MaUer 
Ending  the  Plaintiffs  had  taken  an  Qffice  Copy  oS  such 
Answer,  he  declined  proceeding  on  the  Exceptions  to 
4he  fourth  Answer. 

Mr.  Hart,  for  the  Motion, 

Mr.  J.  Martin,  anttra,  contended^  that,  by  accept- 
ing the  fifth  Answer^  Ihe  Plaintiffs  had  waved  ^heir 
right  to  an  immediate  paymeiM^  of  the  Costs  occasioned 
by  not  putting  in  a  sufficient  Answer,  and  that  accord- 
ing to  a  C^se  mVeseyia),  those  Costs  must  be  con- 
sidered as  Costs  in  the  Cause,  to  be  decided  upon  when 
the  Cause  is  heard. 

Mr.  Hart,  in  reply : — 
.  The  Case  cmly  shows,  that  by  accepting  the  Answer, 
the  Plaintiff  Wfl^red  his  remedy  fcf  these  Coats,  by  the 
Process  of  Cpptempt,.  hut  does  not  preclude  an  Appli- 
•cation  like  the  presents  These  Costs  must  be  paid, 
though,  on  the  hearing,  the  Plaintiffs  Bill  is  dismissed, 
and  are  not  on  the  same  footing  as  other  Costs  in  the 
>Cause,  which  will  be  given  aecording  to  the  Merits  ci 
Ihe  Case, 

The  Vice-Chancjkllor  : — 
1  cannot  accede  to  this  Motion. 

(«)  Anon.  15  Vc8.  174. 
N  N  4 
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1816.  The  Costs  of  the  insufficient  Answers  are  provided 

for  by  a  clear  Rule.  For  the^r*^  insu£5cient  Answer 
in  a  Town  Cause,  the  Defendant  pays  40 «.  Costs;  for 
a  second,  60s. ;  for  a  third,  4/. ;  for  2l fourth,  5/.;  and  to 
Eb£R8.  obtain  these  Costs  the  Plaintiff  sues  out  a  Subpana, 
and  if  not  paid,  an  Attachment  issues  (6).  For  the 
Costs,  therefore,  of  the  insufficient  Answers,  it  was  not 
necessary  to  apply  to  the  Court. 

With  respect  to  the  Costs  occasioned  by  the  Process 
of  Contempt,  the  Plaintiff  by  accepting  the  fifth  Answer 
waved  his  right  to  obtain  his  Costs  by  means  of  the 
Process  of  Contempt ;  and,  I  think,  I  cannot  now  on 
Motion  order  them  to  be  paid.  Whether  the  Plaintiff 
will  be  able  to  obtain  them  on  the  Hearing,  as  Costs  in 
the  Cause,  appears  to  me  very  doubtful.  I  rather  think 
be  has  lost  them. 

Motion  refused. 


HARFORD  and  others,  v.  FURRIER. 
127th  June.      On    th^   gj   j^^y   j8i4,   this  BiU  was  filed  for  a 
a  Conveyanc7^  specific  Performance  of  an  Agreement,  17th  June  181 3, 
having  agreed     ^  purchase  certain  Lands  in  Fee.    By  the  Agreement, 

'onth  a  Tenant,  that  if  he  had  a  Conveyance  hy  a  given  time,  the  Tenant 
should  quit  at  that  period,  and  the  Tenant  misconstruing  the  Agreement, 
quitted  l>efore  a  Conveyance  was  made,  so  that  the  Land  was  untenanted  and 
deteriorated,  the  Loss  held  to  fall  upon  the  Vendee,  it  being  occasioned  by  his 
Agreement  with  the  Tenant. 

Vendor  not  making  a  Title  when  Billjled,  pays  the  Costs  up  to  the  Report 
of  a  good  Title. 

(A)  Harrison    Edit.    Newl.      Orders,  &c.  p.  183-3. 
p.  200;    and     8ee     Beanies's 
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goal,  was  to  be  paid  immediately,  and  was  paid ;  and 
the  remainder  of  the  Purchase  Money  was  to  be  paid 
with  Interest,  by  Instalments ;  and  it  was  agreed  that 
the  Defendant,  Punier,  should  be  entitled  to  the  Rents 
and  Profits  of  the  Estate  from  the  24th  day  of  June 
1813,  and  that  the  Plaintiffs  should  within  six  Months 
from  the  date  of  the  Petition,  deliver  a  full  Abstract  of 
their  Title  to  the  Estate. 

An  Abstract  of  the  Title  was,  within  the  prescribed 
time,  delivered  to  the  Defendant's  Attorney,  and  on  the 
12th  November  1813,  it  was  returned,  with  objections, 
requiring  further  Abstracts  and  Information ;  and  further 
Abstracts  were  afterwards  delivered. 

On  the  28th  May  1814,  a  Motion  was  made  by 
the  Plaintiffs,  before  the  Defendant  had  answered,  to 
refer  it  to  the  Master,  to  see  if  a  good  Title  could  be 
made,  and  the  Defendant  consenting  to  the  Reference, 
an  Order  was  accordingly  made,  and  the  consideration 
of  Costs  reserved  till  after  the  Report  (a). 

The  Master,  by  his  Report,  6th  May  1815,  certified, 
that  the  Plaintiffs  could  not  make  a  good  Tide. 

Exceptions  were  taken  to  the  Report;  and  on  the 
11th  July  1815,  an  Order  was  made  that  it  should  be 
referred  back  to  the  Master,  to  see  whether'  the  Plain- 


(a)  An  Order  hod  been  ob- 
tained  by  the  Plaintiff,  to  refer 
the  Question  of  TiUe,  though 
the  Defendant  did  not  appear 
and  consent  to  the  Motion ;  but 
the  Registrar  objecting  to  draw 
tip  the  Order  without  such 
consent,  the  consent  was  after* 


wards  obtained.  Vid.  contra 
Balmanno  v.  Lumley,  1  Ves. 
and  Bea.  224 ;  but  that  Case 
has  often  been  considered  by 
the  Bar  as  unsatisfactory,  and 
the  Report  is  corrected,  by 
Lord  Eldon^  in  Bonner  v.  John- 
stone, 1  Merivale,  p.  372. 
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tiffi  could  make  a  good  Title  to  the  whcde^  or  what 
part,  of  the  Premises ;  and  in  case  the  MaUer  ahoukd 
find  the  Plaintiffs  could  not  make  a  good  litis  to  tibe 
whole,  he  was  to  state  the  grounds  on  which  he  formed 
his  Opinion ;  and  whether  the  part  to  which  the  Flaia- 
tiflb  could  not  make  a  good  Title  was  tasential  to  the 
enjoyment  of  the  Premises  to  which  a  good  Title  oould 
be  made. 


The  Master,  by  his  Report,  20th  February  1816, 
stated,  that  the  Plaintiffs  having  laid  before  him  certain 
additional  Abstracts  and  Evidence  in  support  of  the 
same,  he  was  of  Opinion  a  good  Title  could  be  made  to 
the  whole  of  the  Premises.  That  Report  was  confirmed. 
On  the  28th  September  1813,  the  Defendant  entered 
into  an  Agreement  with  PreWf  the  Tenant  of  the  pur- 
chased Estate,  that  he  should  quit,  at  a  certain  time, 
if  a  Conveyance  was  made.  No  Conveyance  was  made 
by  that  time;  but  Prew,  misconstruing  the  Agreement^ 
quitted  the  Premises. 

The  Plaintiffs  now,  by  thar  Petition  stating  the 
foregoing  facts,  and  that  the  Purchase  Money  and  the 
Interest,  after  deducting  the  500/.  deposit,  remained 
unpaid,  prayed,  that  the  Defendant  might  be  ordered 
forthwith  to  complete  his  Purchase,  and  pay  the  Re- 
mainder of  the  Purchase  Money,  wi&  Interest  at 
5  per  Cent.,  from  the  date  of  the  Agreement;  and,  that 
to  ascertain  such  Interest,  it  might  be  referred  to  the 
Master,  and  that  the  Master  might  proceed  to  settle 
the  Conveyances  from  the  Plaintiffs,  and  all  necessarj 
Parties,  in  case  the  Parties  should  differ  about  the  same. 


Affidavits  were  filed  on  both  sides^  and  Mr.  Cameron^ 
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the  Defendant's  Solicitor^  swore,  thtiit  when  he,  on  the 
pM  ^  the  Defendant,  conseitted  to  a  Reference  ad  to 
th^  Title,  he  did  not  suppose  that  by  fiuch  consent  he 
wikTed  any  right  he  then  had,  or  might  have;  and  that 
he  was  not  then  aware  that  there  was  any  other  reason 
for  not  completing  the  Contract  besides  the  objection 
to  the  Title ;  and  that  at  the  time  when  the  Agreement 
to  purchase  was  made,  the  Farms  and  Premises  therein 
mentioned  were  in  the  occupation  of  a  Tenant  under  a 
Lease,  which  was  not  expired,  at  an  Annual  Rent  of 
400/.,  and  under  a  Covenant  for  the  due  and  proper 
Cultivation  of  the  Premises ;  but  that^  since  the  Execu- 
tion of  the  Agreement,   the  Tenant  had  quitted  the 
Farm  and  Premises,  and  the  same  had  been  ever  since 
untenanted,  and  in  consequence,  the  value  of  the  Pre- 
mises had  been  materially  deteriorated. 

In  the  Affidavit  T)f  John  Kudwell,  a  Surveyor,  it  was 
stated,  that  the  purchased  Estate,  by  being  untenanted, 
had  become  very  considerably  depreciated  and  reduced 
in  value. 

On  the  part  of  the  Plaintiffs,  an  Affidavit  was  pro- 
duced, of  John  Fowlet,  who  swor^  that  he  had  been 
employed  since  June  1814,  in  lo<;dung  after  the  Estate, 
the  same  being  untenanted,  in  consequence  of  which, 
the  Houfife  and  Buildings  had  been  much  injured  by 
the  Weather ;  but  that  the  Hedges,  Gates,  Mounds  and 
Fences,  bdonging  to  the  Estate,  were  then  in  better 
condition  than  when  the  same  was  in  the  occupation 
of  Pfiev,  the  late  Tenant 

Sir  Samuel   Homily,    and  Mr.  Beames,    for  the 
Plaintiffs : — 
This  Petition  is  regular.    An  Order  of  Reference  as 
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to  the  Title  is  considered  as  equivalent  to  a  Decree  (b) ; 
and  on  a  Report  of  a  good  Title,  the  Cause  may  be 
brought  on  by  Petition  for  further  directions  (c).  The 
usual  Decree  for  a  specific  Performance  must  be  made. 

Mr.  Leach,  and  Mr.  Shadwell,  for  the  Defendant : — 
This  proceeding  by  Petition  is  certainly  the  proper 
course,  and  there  must  be  the  usual  Decree  for  a  specific 
Performance ;  but  two  Questions  are  to  be  considered : 
1st.  As  to  the  Costs;  and  2dly.  As  to  Compensation, 
the  Estate  having  been  deteriorated  subsequently  to  the 
Agreement  for  the  Purchase. 

Though  in  general,  on  a  Bill  of  this  sort,  if  the  Plain- 
tiff succeeds,  he  is  entitled  to  his  Costs ;  yet  if  the 
Plaintiff  did  not,  when  the  Bill  was  filed,  give  an 
Abstract,  showing  a  good  Title,  though  he  afterwards 
makes  a  good  Title,  he  is  not  entitled  to  Costs,  except 
from  the  time  when  the  Title  was  completed.  That 
was  lately  decided  by  the  Lord  Chancellor  in  a  Case 
not  reported.  In  this  Case,  therefore,  the  Plaintiff 
must  pay  the  Costs  of  the  Suit  up  to  the  period  of  the 
second  Report,  when  the  Master  reported  a  good  Title 
could  be  made.  Then,  sdly.  As  to  the  Compensation 
claimed.  The  Purchaser  calculating  upon  having  a 
good  Title,  on  the  24th  December,  enters  into  a  con- 
ditional Agreement  with  the  Tenant,  that  if  he  has  a 
Conveyance  by  that  time,  the  Tenant  is  to  quit  the 
Premises.  This  Agreement  he  made,  as  he  might,  without 
any  Communication  with  the  Vendors.  The  Tenant, 
without  any  warrant  for  so  doing,  quits  the  Farm.  As 
no    Conveyance  was  made   by  the  Vendors  T)y  the 

(6)  See  Balmanno  v.  Lum-     Brisco  v.  Brett,    2  Ves.  and 
ley,    1  Ves.   and    Bea.    234.     Bea.  378. 
Paton   V.  Rogers,   lb.    351.         (c)  See  Pynam  r.  Walters. 
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ft4th  December,  the  Tenant  ought  not  to  have  quitted. 
It  was  the  Vendors  duty  to  see  that  the  Tenant  did 
not  quit  the  Farm  and  neglect  the  Lands.  The  Defen- 
dant had  nothing  to  do  with  the  Estate,  until  it  was 
conveyed  to  him;  and  the  loss  occasioned  by  the 
misconduct  of  Prew,  the  Tenant,  ought  to  fall  upon 
the  Vendors.  Seven  Crops  had  been  taken  by  them. 
As  the  Vendors  are  entitled  to  5/.  per  Cent,  on  the 
Purchase  Money,  so  they  must  account  for  the  Rents 
and  Profits  of  the  Farm  from  the  time  when  Possession 
was  to  be  delivered,  and  as  if  400/.  a  year,  the  Rent 
the  Tenant  paid,  had  been  paid  by  such  Tenant  to 
the  Vendors ;  and  it  should  be  referred  to  the  Master 
to  inquire  what  deterioration  there  has  been  of  thQ 
Estate  in  consequence  of  the  conduct  of  the  Tenant, 
and  a  deduction  in  respect  of  the  same  made  out  of  the 
Purchase  Money  .^ 

Sir  Samuel  Romilly,  in  Reply : — 
Nothing  was  stated  in  the  Contract  as  to  the  time 
when  the  Sale  was  to  be  completed, -'but  only  by  what 
time  the  Abstract  was  to  be  delivered.  Interest  was 
stipulated  to  be  paid  on  the  Purchase  Money  at 
5  per  Cent.,  which  was  exactly  equal  to  what  the  Tenant 
paid  as  Rent  for  the  Premises. 

The  Agreement  made  by  the  Tenant  with  the  Pur- 
chaser  was  very  absurd ;  but  the  Vendee  is  responsible 
for  any  ill  consequences  arising  from  the  Tenant's  mis- 
conception of  the  Agreement,  and  quitting  of  the  Pre- 
mises. The  Purchaser  entering  into  such  an  Agree- 
ment with  a  Tenant,  after  receiving  the  Abstract, 
amounted  to  an  Acceptance  of  the  Tide ;  but  it  is  not 
now  necessary  to  insist  on  that,  as  the  Master  has 
reported  there  is  a  good  Title.    In  Paine  r.  Metier  (d),. 

(<0  6  Yes.  219. 
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it  was  held,  that  in  case  of  a  loss  by  Fire  after 
Agreement  to  Purchase,  it  falls  upon  the  Vender.  H^rj^, 
if  the  Vendee  had  not  made  this  Agreefldant  with  tfehe 
Tenant,  no  loss  would  have  happened ;  and  therefiw  be 
mu3t  be  responsible  for  it. 

The  yic£-CHANC£Li.oR — [After  stating  tb«  ^t» 
of  the  Case] ; — 
This  Cause  comes  before  the  Court  on  a  Petilim,  im 
the  nature  of  further  Directions. 

The  first  point  to  be  considered  is  as  to  the  fiirthar 
Directions  and  Costs.  The  Title  being  reported  good* 
the  Purchaser  must  pay  his  Purchase  Money,  and  In- 
terest at  5  per  Cent.,  according  to  the  Agreement,  anil 
have  a  Conveyance;  but  no  good  Title  having  been 
made  when  the  Bill  was  filed,  nor  at  the  period  of  the 
first  Report,  the  Plaintiff,  though  he  has  a  Decree  for  a 
specific  Performance,  must,  as  in  the  Case  eUoded  to  by 
Mr.  Leach,  pay  all  the  Costs  up  to  the  second  Bqiort, 
which  was  grounded  on  the  production  of  an  additionai 
Abstract. 

With  respect  to  the  Compensation  contended  for, 
I  shall  first  consider  the  point  generally,  and  then  ad- 
vert to  the  particular  circumstances  of  this  Case. 

It  19  the  estsibjiished  Doctrine  of  Equity,  that  if  % 
Contr^et  to  purchase  is  to  be  completed  at  ft  gin^tfi 
period,  imd  the  Title  is  ^ally  made  out,  the  Par^e^ 
continuing  in  Treaty,  and  the  Purchaser  not  by  Btxy 
Acts  released  from  his  Bargain,  the  Estate  is  considered 
as  belonging  to  the  Purchaser  from  the  Date  of  the 
Contrru^t,  and  the  Mpney  from  that  Time  as  belonging 
to  the  Vendor.  Ever  since  the  17th  June  1813,  there* 
fore,  a  good  Title  having  beea  made,  the  Estate  must 


CASES  IN  CHANCERY. 


539 


he  considered  as  the  Estate  of  die  Defendant,  and  he  lias 
a  right  to  an  Account  of  the  Rents  and  Profits  from 
that  time ;  and  the  Vendor  is  entitled  to  the  Purchase 
Mon^,  with  5  /.  per  Cent.  Interest,  according  to  the  Con- 
tract, from  the  same  period ;  and  the  consequence  is,  that 
if  after  the  Contract  the  Estate  be  improved  in  the  inter- 
val, or  if  the  yalue  be  lessened  by  the  failure  of  Tenants, 
or  otherwise,  and  no  fault  on  either  side,  the  Vendee  has 
the  Benefit,  or  sustains  the  Loss.  If  there  is  a  loss  by 
Fire  after  the  Contract,  and  before  the  completion  of  it, 
if  neither  party  is  in  fault,  the  loss  falls  upon  the  Vendee, 
as  was  held  in  Paine  y.  Meller  (f ),  and  admitted  in  the 
later  Case  of  Spurrier  v.  Handcochi  (/),  though  there, 
the  Bidding  not  being  confirmed  by  a  Report,  the  Lord 
Chancellor,  on  the  Authority  of  the  Attomey^General 
▼.  Day  (g),  held,  the  Vendor  was  responsible  for  the 
loss.  The  gain  or  loss  on  an  Estate  falls  upon  the 
Person  to  whom  the  Court  holds  the  Estate  to  belong. 
If  a  Reversionary  Interest  is  agreed  to  be  purchased^ 
and  Lives  drop  before  the  Conveyance,  the  Vendee  has 
the  Benefit<A).  The  same  Ride  prevailed  in  the  Civil 
Law :  Cum  autem  emptio  et  venditio  contracta  sit,  (quod 
effici  diximus  simul  atque  de  pretio  convenerit,  cum  sine 
scriptura  res  agitur,)  periculum  rei  vendita  statim  ad 
emptorem  pertinet,  tametsi  adhuc  ea  res  emptori  tradita 
non  Sit.  Itaque,  si  homo  mortuus  sit,  vel  aliqua  corporis 
hisus  fuerit,  aut  odes  totm,  vel  aliqua  ex  parte,  tneendio 
consumpta  fuerint,  aut  fundus  vijhmiims  totus  vd  aliqua 
ex  parte,  incendio  consumpta  fuerint,  aut  fundus  viflumims 
totus  vel  aliqua  ex  parte  ablatus  sit,  sive  etiam  inundatione 
aqua,  aut  arboribus  turbine  dgectis,  longe  minor  aut  de" 

{e)  6  Yes.  349.  (4)  \f  bite  v.  Nutt,  1  Wms, 

if)  11  Ves.  559.  62;  and  see  Ex  parte  Man- 

{g)  1  Vez.  Sen.  aai.  ning,  2  P.  Wms.  410. 
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>3I6»  teriar  esse  caperit, emptoris damnum  est, cui necesse  est,  licet 

rem  nonfuerU  nactus,  preiium  solvere  (i).    But  though, 
^  generally^  a  Loss  falls  od  the  Vendee^  ih&e  may  be  cir- 

^^  cumstances  arising  out  of  the  conduct  of  the  Vendor,  io 

.  Puaaiia.       delaying  the  completion  of  the  Title,  which  may  exone- 
rate the  Vendee  from  the  Loss.   But  is  any  such  special 
case  here  made  out  ?     Here,  the  Loss  was  occasioned  by 
the  Agreement  which  the  Tenant  so  improvidently  made 
with  the  Vendee,  and  which  the  former  certainly  mis- 
construed ;  for,  according  to  the  strict  construction  of 
his  foolish  Agreement,  he  was  not  entitled  to  quit  the 
Premises  at  the  time  he  did.    But  for  that  Agreement, 
the  Tenant  would  not  have  quitted ;  and  therefinre  the 
Vendee  by  entering  into  the  same,  without  the  know- 
ledge of  the  Vendors,  was  the  innocent  cause  of  the  Losb 
occasioned  by  it.    Soon  after  the  Tenant  quitted. the 
Farm,  the  Vendor,  to  prevent  injury  to  the  Estate,  pio- 
posed  that  an  intermediate  possession  should  be  gifen 
to  some  person,  without  prejudice  to  the  matters  in  dis- 
pute, but  that  proposal  was  rejected ;  and  afterwards  the 
Vendors  put  a  Person  in  Possession ;  and  an  Order  of 
the  Court  was  obtained  to  sell  the  Crops,  without  pre- 
judice to  the  rights  of  the  Parties. 

This,  therefore,  is  not  that  clear  Case  which  calk 
upon  me  to  say,  contrary  to  the  general  Ruk,  the 
« Vendor  must  sustain  the  Loss  which  has  happened.    It 
must  fall  upon  the  Vendee. 

(t;  Inst  III.  xxiv.  3  ;  and  see  Domat.  lib.  I.  s.  7. 
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DOWLING  V.  MILL.  28th  June. 

2d  July. 

Sir  RICHARD  MILL,  Bart,  by  his  Will,  26th  A  Voluntary 
October  ^765,  devised  certain  Estates,  including  the  Agreement 
Premises  in  question,  unto  his  first  and  every  other  Son  ^^^rsed  an  a 

in  Tail  Male,  with  Remainder  to  his  Brother  John      f*^,-^,^"f  ^'^ 
_,_  _      ,_.-_    «^.«        .,T.        .1  T'     ^  ^  arartytotty 

Hoby  Mtll,  for  Life,  with  Remainder  to  his  first  and  ^^^  ^.  ^  jj^_ 

other  Sons  in  Tail  Male ;  with  Remainder  to  his  Brother  mamder-manf 

Henry  Mill,  for  Life ;  Remainder  to  his  first  and  other  not  binding. 

Sons  in  Tail  Male;  with  Remainder  to  his  Brother   Qix^reJVhether 

Charles  Mill,  for  Life,  Remainder  to  his  first  and  other  ^  ^  ^^^- 

Sons  in  Tail  Mail:  with  Remainder  to  his  rii?ht  Heirs.      ^         ^ 

^  for  99  Tears, 

determinable  on 

The  Testator  died  20th  March  1770,  without  Issue,  three  Lives,  that 

leaving  his  Brothers  John  Hoby  Mill,  Henry  MUl,  and  upon  the  Death 

Charles  Mill,  surviving.  of  either  of  the 

Lives,  SfC.  on 

By  an  Indenture,    12th  May  1777,  made  by  Sir  pj^^'^!^^^/, 
John  Hoby  Mill,  Henry  Mill,  and  Charles  Mill,  the  Scc.  to  tn-ant  a 
Premises  in  question  were  demised  to  John  Dowling,  new  Lease  for 
the  Father  of  the  Plaintiff,  his  Executors,  Adminis-  another  Term  of 
trators,  and  Assigns,  for  ninety-nine  years,  determin-  99  Tears,  de- 
able  on  three  Lives  therein  mentioned ;  and  the  said  Jj^J^/^^f  ^^ 
Sir  John  Hoby  Mill,  Henry  Mill,  and  Charles  Mill,  ^^^  Person  to  be 
thereby  covenanted  that  they,  their  Heirs  or  Assigns,  named,  under  the 
**  shall  and  will,  from  time  to  time,  and  at  all  times  same  Yearly 
hereafter,  at  the  Costs  of  the  said  John  Dowlins,  his  ReniSyCovenants* 
Executors,  Administrators,  or  Assigns,  upon  the  death  ^^r.  ~^'*^^  ** 
of  either  of  the  Lives  by  which  the  said  Premises  hereby  QQ^j^f^iforRf 
demised  now  are  or  shall  be  held,  on  request  to  be  made  ^g^wilin  such  new 
to  him  or  them,  and  of  payment  of  20/.  within  the  Lease. 
space  of  three  months  next  after  the  death  of  any  one 
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1816.  such  Life  as  aforesaid,  grant  a  new  Lease  of  the  scune 

Premises  for  one  other  Term  for  ninety-nine  years,  to 
be  determinable  with  the  Life  of  such  additional  Person, 

Mill.  *^  ^   named,    under    the  same  yearly  Rent,   Cove- 

nants, Conditions,  and  Agreements,  as  are  hereinbefore 
mentioned." 

Sir  John  Hoby  Mill,  and  Henry  Mill,  died  without 
Issue,  and  Charles  Mill,  then  Sir  Charles  Mill,  became 
entitled  to  the  Premises  in  question,  for  Life,  with 
Remainder  to  his  first  and  other  Sons  in  Tail  Male. 
He  had  Issue  a  Son,  the  Defendant,  who  attained 
twenty-one,  in  1786,  and  in  1790  they  suffered  a 
Recovery  of  the  Premises,  and  the  uses  of  the  same 
were  declared  to  be  to  Sir  Charles  Mill,  for  Life ;  with 
Remainder  to  such  Persons,  and  for  such  Estates,  as 
the  Defendant,  in  case  he  should  survive  his  Father, 
should  appoint,  with  Remainder  to  the  said  Sir  Charles 
Mill,  the  Father,  in  Tail  general ;  with  Remainder  to 
the  Survivor  of  them  the  said  Sir  Charles  Mill,  the 
Father,  and  the  Defendant,  and  the  Heirs  and  Assigns 
"of  such  Survivor. 

Four  years  after  the  Recovery  in  1790,  Sir  Charles 
Mill,  the  Father  (in  consideration  of  20  L  paid  to  him, 
by  John  Dowling,  the  Father),  demised  to  him,  his 
Executors,  Administrators,  and  Assigns,  the  Premises 
in  question,  to  hold  the  same  from  the  Expiration  of 
the  before-mentioned  Lease,  two  of  the  Lives  being 
still  living,  for  the  Term  of  ninety^^nine  years,  if 
Thomas  Dowling,  a  Son  of  the  said  Jokn  Dowling^  aged 
17  years,  should  so  long  live,  at  the  Rent  of  19s.; 
and  in  tins  Lease  was  contained  a  Covenant  for  a 
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Renewal  of  the  Lease,  in  the  same  terms  as  were  used  1816. 

in  the  preceding  Lease  of  the  12th  May  1777. 


A  Memorandum,  of  the  same  date  as  the  Lease,  was 
indorsed -upon  the  Lease,  in  the  following  words:  'Vl 
Charles  Mill,  of,  8cc.  Son  and  Heir  Apparent  of  the 
within-named  Sir  Charles  Mill,  do  hereby  give  my  free 
Ck>n8ent  to  the  Grant  of  the  within-written  Indenture  of 
Lease,  and  the  Premises  therem  mentioned,  for  the 
Term  therein  .likewise  mentioned.  Witness  my  hand, 
the  day  of  the  date  within  mentioned.'' 

Sir  Charles  Mill,  the  Father,  died  27th  July  1792, 
leaving  the  Defendant,  his  eldest  Son  and  Heir  at  Law, 
who  soon  after  his  Father's  death  executed  an  Appoint* 
ment  of  the  Estates  in  Question  to  himself  in  Fee. 

r 

John  Dowling,  the  Father,  died  28th  February  1815, 
having  previously  made  his  Will,  20th  December  1814, 
whereby  he  appointed  the  Plaintiff  his  sole  Executor, 
who  proved  the  WiD,  and  the  Plaintiff  applied  to 
the  Defendant  to  have  a  new  Lease,  containing  a 
Covenant  of  Renewal  as  in  the  two  former  Leases,  and 
tendered  the  20/. ;  but  the  Defendant  refused  to  grant 
a  hew  Lease,  and  threatened  to  bring  an  Ejectment,  to 
recover  Possession  of  the  Premises  in  question. 

The  Bill,  stating  the  foregoing  facts,  prayed*,  that  the 
Defendant  might  be  decreed  specifically  to  perform 
the  Covenant  of  Renewal  contained  in  the  Lease  of 
the  20th  November  1 790,  and  to  execute  to  the  Plain- 
tiff a  new  Lease  of  the  said  Estate  and  Premises 
comprised  in  such  Lease,  for  the  Term  of  ninety-nine 
years,  determinable  upon  the  old  Lives  then  in  being, 
named  in  the  said  Leases  of  the  12th  May  i777>  ^>^<1 
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1*16^ <^f  the  20th   November^  179D,  tod  of  the  nfew  Life  to 

be  named  by  the  Plaintiff,  under  the  same  yearly  Rents,. 
Covenants,  Conditions,  and  Agreements,  as  were  con- 

M1L.L.  tained  in  the  Lease  of  the  20th  November  1790;  and 
that  it  might  be  declared,  that  the  Plaintiff  was  entitled 
to  have  the  same  Covenant  of  Renewal  inserted  in  sneh 
new  LcAse,  as  was  contained  in  the  last-mentioned  old 
Lease ;  &nd  that  such  Covensmt  of  Renewal  might  be 
accordingly  directed  to  be  inserted  in  such  new 
Le^SUie;  and  that  in  the  mean  time  the  Defendant 
might  be  restrained  by  Injunction  from  bringing  an 
Ejectment,  or  any  other  Action,  against  the  Plaintiff, 
or  any  other  Person,  to  recover  the  Possession  of  the 
Premises,  or  any  part  thereof '  contained  in  the  said 
Lease  of  the  20th  November  1790. 

The  Defendant,  Sir  Charles  Mill,  by  his  Answer, 
admitted  the  Facts  stated  in  the  Bill,  (except  as  to  the 
threat  of  an  Ejectment),  and  expressed  his  consent  to 
execute  a  Lease  to  the  Plaintiff  of  the  Premises  in 
question,  for  the  Term  of  99  years,  determinable  with 
the  Lives  now  in  being,  contained  in  such  Leases, 
and  a  new  and  additional  Life  to  be  named  by  the 
Plaintiff,  under  the  same  yearly  Rents,  Covenants,  and 
Agreements,  as  were  contained  in  the  preceding  Leases^ 
**  save  and  except,  and  vnth  the  exclusion  of  a  Covenant 
far  Renewal  similar  to  that  contained  in  the  said  Lease  of 
20th  November  1790 ;"  and  submitted  he  was  not  bomid 
by  the  Memorandum  indorsed  upon  the  last^mentioned 
Lease.  The  Defendant  further  stated  by  his  Answer 
that,  as  the  Proprietor  of  said  Premises  contained  in 
said  Lease,  he  paid  in  respect  thereof  an  annual  Sum 
of  4/.  unto  the  chief  Lord  of  the  Fee  of  the  Premises ; 
and  that  he  received  only  13 «.  a  year  from  the  Lessee 
thereof,    which    left    a    certain    annual    outgoing    of 
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•3/.  7s.;  and  that  from  the  time  of  the  Grant  of  the 

licase  in  1777,  only  20/.  has  been  received  for  a  Re- 

newa],  that  is  to  say,  on  the  granting  of  the  Lease 

of  the  20th  November  1790^  so  that  the  Estate  in 

Question  had  proved  rather  an  encumbrance  than  a 

benefit  to  the  family  of  Defendant.  '- 

s 

Mr.  Fanblanque,  and  Mr.  Newland,  for  Plaintiff: — 
The  principal  Question  is,. as  to  the  effect  of  the  In- 
dorsement upon  the  Lease.  It  \n\l,  perhaps^  be  con- 
tended that  it  is  voluntary,  and  n^t  bmding ;  but  there 
was  a  consideration,  viz.  20/.  paid  to  the  Defendant's 
Father,  who  was  a  Party  to  the  Deed,  and  that  con- 
sideration was  sitfficient  to  make  die  Indorsement 
binding  upon  the  Defendant.  If  the  Defendant  had 
been  a  Party  to  the  Deed,  it  would  have  bound  him ; 
and  the  Memorandum  puts  him  in  the  same  situation  as 
if  he  had  been  a  Party.  It  is  fraudulent  to  stand  by 
and  see  the  Father  execute  the  Lease,  and  then  confirm 
it  by  the  Memorandum,  and  afterwards  object  to 
granting  a  Lease. 

With  respect  to  the  Covenant  of  Renewal,  the  Cases 
of  Bridges  y. Hitchcock  (a),  Fumival  v.  Crewe  (b),  (which 
went  to  the  House  of  Lords),  and  CooA  v.  Booth  (c),  are 
Authorities  in  point  to  show,  that  the  Plaintiff  is  entitled 


1816. 


DOWLINO 
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(a)  1  Bro.P.  C.  522.  Most 
of  the  Cases  on  this  subject 
previous  to  1794,  are  stated 
and  illustrated  from  MS.Notes 
by  Mr.  Har grave,  with  his 
usual  ability,  in  his  Argument 
for  tbe  Earl  of  Inchiquin 
on  an  Appeal   to  the   Irish 


House  of  Xords.  Vide  Hargr. 
Jurisconsult.  Exercitations,  3 
vol.  p.  178.  See  also  Mar" 
jteit  v.  Yielding^  3  Scb.  ami 
Lefr.  556. 

(b)  3  Atk.  83. 

(c)  Cowp.  819. 
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18IC.  to  such  a  Covenant  in  the  new  Lease  to  be  granted. 

That  such  a  Covenant  was  intended  is  plainly  shown 
by  the  construction  given  to  the  Covenant  of  Renewal 

1^^]^^  in  the  first  Lease ;  for  in  the  Lease  afterwards  granted, 

and  which  was  a  Renewal  of  the  preceding  Lease,  the 
Covenant^for  Renewal  was  repeated;  such  Covenant 
for  Renewal  ought  therefore  to  be  introduced  into  the 
Lease  now  to  be  granted ;  but  suppose  Furnival  v.  Crewe, 
to  be  over-ruled  by  subsequent  Cases,  and  that  a  Cove- 
nant to  renew  a  Lease  must  be  construed  a  Lease  with 
Covenants,  exclusive  of  a  Covenant  to  renew,  yet  here 
the  intention,  that  there  should  be  a  Covenant  of  Renewal 

• 

^n  the  new  Lease,  is  plain  from  the  language  in  which 
the  Covenant  is  couched ;  and  this  Case  has  an  ad- 
ditional circumstance  in  its  favour,  for  here,  <m  the 
Renewal  of  the  Lease,  a  Fine  is  payable,  which  was  not 
the  case  in  Furnival  and  Crewe  \  a  provision  which 
plainly  evidences  the  intention,  that,  in  each  renewed 
Lease  there  should  be  a  Covenant  for  a  further  Renewal. 
If  it  should  be  thought  that  this  circumstance  does  not 
afford  su£Scient  reason  to  entitle  the  Plaintiff  to  a  Cove- 
nant for  renewal,  there  is  still  ground  to  contend,  upon 
the  Authority  of  Russell  v.  Darwin  (d),  that  the  Plain- 
tiff is  entitled  to  a  Renewal  so  long  as  any  of  the  old 
Lives  in  the  last  Lease  are  in  existence. 

Mr.  Leach,  and  Mr.  Bell,  for  Defendant  :— 
According  to  the  last  Lease,  a  new  Lease  was  to  be 
granted  on  the  falling  in  of  a  Life,  if  Application  made 
within  three  Months,  but  it  is  not  stated  in  the  Bill,  or 
proved,  that  any  such  Application  was  made. 

(d)    Reported    in    Note    to   Tritton     v.     Foote^     2     Bro. 
C.  C.  639. 
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Mr.  Fonblangue: —  ^   1816. 

• '  There  is  an  Admission,  in  Writing,  that  Application 
was  made  within  three  Months. 


Mr.  Leach,  and  Mr.  Bell : — 
If  so,  that  Objection  is  answered.  Then*  as  to  the 
]^emorandum  signed  1)y  the  Defendant,  it  was  merely  vo- 
luntary, and  can  give  no  right  enforceable  here.  It  does 
.not;,  make  the  Defendant  a  party  to  the  Lease ;  for  if  so, 
no  Injunction  wopld  have  been  necessary,  as  prayed. 
No  Consideration  is  given  to  the  Defendant,  nor  did  he 
'Sign  this  Memorandum  in  Consideration  of  the  20/. 
jiaid.tp  the  Father,  fpr  the  Father,  by  Agreement,  was 
.entitled  to  that.  This  young  Man,  for  he  was  only 
23  when  he  executed  the  Agreement,  cannot^be  held  to 
«uch  a  mere  voluntary  engagement ;  nor  can  it  be  con- 
^dered  ^  a  Fraud  in  thus  resisting  the  Plaintiff's  de- 
mand. .  If  the  Father  had  affected  to  convey  Property 
which  he  knew  he  could  not,  and  .  <Jie  Son  stood  by 
and  countenanced  his  pretence  of  coijiveying,  it  would 
be  a  Fraud  in  the  Son ;  but  here,  no  such  charge  is  made  4 
the  Lessee  knew  the  infirmity  of  hii$  Title^  £M[id  sought 
by  this  ]^emoranduo(i  to  make  it  gopd^  But,  suppose 
•the  ^Memorandum  is  effectual,  yet,  in  its  terms  it  does 
njot  entitle  the  Plaintiff  to  a  Lease  containing  a  Covenant 
for  Renewal,  as  is  c^lear  from  Jggulden  v.  May  (e) ;  but 
it  is  not  necessary  to  insist  at  length  on  this  part  of  the 
Case,  as  on  the  other  ground  it  cannot  be  supported. 

Mr.  Fonblunque,  in  Reply : — 
The  Memorandum  on  the  Lease  by  the  Defendant, 
agreeing  to  confirm  the  Lease,  must  have  meant  to  con- 
firm all  the  Covenants  contained  in  the  Lease,  one  of 

(<?)  9  Ves.  325.    5.  C.  7  East,  237. 
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which  was,  a  Covenant  for  Renewal.  As  to  the  Con- 
sideration,  if  A.  and  B.  agree  with  C.  in  respect  of  a 
Consideration  paid  to  A, — ^both  A*  and  B.  are  bound  to 
perform  the  Agreement  with  C.  No  attempt  has  been 
made  to  set  aside  this  Contract. 


The    Vice-Chancellor — [After    stating    the 
Facts] : — 
The  Question  is,  whether  the  Defendant  is  bound  to 
grant  a  new  Lease  containing  a  Covenant  for  Renewal. 


If  I  thought  it  necessary  to  decide  v^ether  a  new 
Lease  should  contain  a  Covenant  for  Renewal,  I  should, 
after  the  conflicting  decisions  on  this  subject,  think  it 
proper  to  take  the  Opinion  of  a  Court  of  Law,  as  was 
done  in  Iggulden  v.  May,  which  was  a  very  strong  Case. 
But  it  is  not  necessary  to  determine  that  pmnt ;  for  the 
first  question  to  be.  decided  here  is,  whether  the  De- 
fendant was  a  Party  to  the  last  Lease ;  and  I  am  of 
Opinion  he  cannot  be  so  considered.  The  Indorsement 
on  the  Lease  did  not  make  the  Defendant  a  Party  to  it; 
the  Indorsement  was  subsequent  to  the  execution  of 
the  Lease,  and  must  be  considered  distinct  from  it,  and 
as  if  written  on  a  separate  Parchment.  If  it  was  to  be 
read  as  a  Deed,  it  was  not  admissible  Evidence,  it  not 
being  stamped.  It  is  not  an  Agreement ;  it  is  only  an 
expression  of  the  Defendant's  consent  to  a  grant  of  the 
Term  mentioned  in  the  Lease.  What  Term  ?  A  Term 
for  gg  Years,  determinable  on  three  Lives.  That  is  all 
that  is  done  by  the  Memorandum.  He  does  not  agree 
that  when  that  Term  ends  he  will  grant  a  similar  Lease 
with  similar  Covenants,  but  limits  his  consent  to  the 
Grant  for  the  Term  mentioned  in  the  Lease.  If  the 
Court  is  averse  to  compelling  the  insertion  of  such  a 
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Covenant,  which  is,  in  fact,  a  Covenant  for  perpetual 
Renewal,  and  will  only  do  it  on  the  clear  Agreement  of 
&e  Parties,  this  is  not  a  Case  in  which  the  Court  would 
enforce  the  insertion  of  such  a  Covenant. 
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There  was  no  Consideration  given  to  the  Defendant 
for  this  Indorsement.  His  Father  was  bound  to  grant 
a  new  Lease,  if  required  to  do  so  within  a  given  time, 
and  payment  of  a  Fine  of  20/.,  and  the  Father  received 
the  20/.  The  Defendant  does  not  claim  through  his 
Father,  nor  do  the  Covenants  and  ObUgations  of  the 
Father  in  this  Lease  bind  the  Defendant,  who  is  a 
Remainder-man.  There  is  no  mutuality  in  the  Memo- 
randum— ^no  Covenant — no  Parties — no  Engagement. 
It  has  been  said,  that,  by  signing  this  Memorandum  the 
Defendant  induced  the  Lessee  to  suppose  he  should 
have  a  new  Lease  at  the  end  of  the  Term,  and  therefore 
it  is  now  fraudulent  in  the  Defendant  to  disappoint  ex- 
pectations he  had  raised;  but  there  is  nothing  in  the 
Lease  showing  such-  an  expectation ;  and  if  any  such 
idea  had  been  entertained  and  encouraged,  the  Lessee 
would  have  procured  the  Defendant  to  join  in  the 
Lease ;  instead  of  which,  he  first  takes  the  Lease,  and 
then  gets  this  Memorandum,  which  must  be  construed 
according  to  the  words  of  it,  and  amounts  merely  to  a 
voluntary,  gratuitous  consent,  to  the  Lease.  No  Case 
is  made,  which  warrants  me  in  Decreeing  what  is 
prayed  by  this  Bill. 

The  Defendant  professes  his  readiness  to  grant  a  new 
Lease,  provided  the  Covenant  for  a  Renewal  is  not  con- 
tained in  it ;  and  I  should  have  felt  some  difficulty  in 
saying  the  Plaintiff  was  not,  after  that  admission,  en- 
titled to  such  Lease,  but  as  the  Defendant  does  not 


550 


CASES    IN    CHANGERY. 


1816. 

DOWLIHG 

V. 
MlJLL. 


wish  to  have  a  Lease  unless  it  contains  a  Covenant  for 
Renewal,  it  is  not  necessary  to  consider  that  point 

Bill  dismissed,  without  Costs. 


20th  June. 
2d  July. 

A  Motion  for 
time  to  put  in 
an  Answer^  made 
on  the  same  day 
an  Attachment 
is  sealed,  is 
irregular ;  the 
Attachment 
being  considered 
as  sealed  thejirst 
moment  of  the 
day  on  which  it  > 
issues. 


STEPHENS  V.  NEALE  and  others. 

1  HE  Defendants  time  for  Answering  being  out,  they, 
on  the  1 1  th  of  June,  severally  applied  for  an  Order  for 
time  to  Answer^  and  obtained  Orders  for  six  weeks 
time  to  Answer. 

On  the  same  day,  an  Attachment  was  issued  against 
the  Defendants  for  want  of  an  Answer. 

.  Mr.  Bell  now  moved,  that  the  two  Orders  for  time 
might  be  discharged,  with  Costs,  as  having  been  ob- 
tained on  a  false  Allegation  \  viz.  That  the  Defendants 
were  not  in  contempt. 

Mr.  Home,  contra,  contended,  the  Question  most 
be,  whether  the  Motion  for  time  was  made  before  the 
Attachment  was  sealed — if  before,  it  was  regular,  if 
after,  bad ;  and  produced  an  Affidavit,  that  on  or  before 
11th  June,  Notice  was  given  to  the  Plaintiff's  Solidtor, 
that  Motions  would  be  made  for  Orders  for  time. 


2d  July. 


The  Vice-Chancellor  : — 
This  is  merely  a  Question  of  strict  Practice. 
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I  have  directed  inquiry  to  be  made  amongst  the  1316. 

most  experienced  Persons,  and  I  have  made  inquiries 
Myself,  and  in  the  result  I  find,  that  when  an  Attach- 
ment  issues,  it  is  considered  as  issued  on  the  first  Neale 
moment  of  the  day  on  which  it  issues ;  and  therefore  a  ^rnd  others. 
Motion  for  time  on  the  day  on  which  the  Attachment 
issues,  cannot  be  sustained ;  and  the  Allegation  on  such 
Motion,  that  the  Defendants  are  not  in  contempt,  must 
be  considered  as  untrue. 

In  a  Case,  with  which  I  have  been  furnished,  of  King  -^«  Anstoer 

V.  Harrison,  in   1810,  an  Answer  was  filed  at  eleven  P^^i^^^^^amc 

o'clock  in  the  morning  of  the  day  on  which  the  At-  j^^Jj^t'"'' 

tachment  issued;  the  Attachment  was  held  to  have  ^^nfofAnimer 

precedence^  and  the  Answer  considered  as  irregularly  issues ;  the  Ah 

put  in.    This  is  not,  in  circumstances,  exactly  the  same  tachment  has  . 

case  as  the  present ;  but,  in  principle,  it  applies.  precedence. 

It  is  sworn  that  Notice  of  an  intended  Application 
for  time  was  given  to  the  Plaintiff's  Solicitor  on  or 
before  the  i^th  June;  but  Notice  of  an  intended  AppU- 
cation  makes  no  difference,  even  though  it  were  pre- 
vious to  the  11th,  which  is  not  positively  sworn  to — 
It  has  no  effect. 

Motion  granted,  but  without  Costs. 


HOLMES  V.  AILSBIE. 

ad  July. 

1  HE  Plaintiff  being  entitled  in  Fee  to  a  Messuage  Where  a  Lease 

and  Land,  agreed  to  sell  the  same  to  the  Defendant,  and  Release  were 

made  to  create  a 
Tenant  to  the  Pracipe  in  a  Reccwry,  and  the  Lease  was  hst^  held  to  he  a  Case 
to  which  the  Relief  given  hy  the  14  Geo.  IL  c.  2o,  s.  5.  applies. 
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and  upon  her  refusing  to  complete  the  Purchase,  the 
present  Bill  was  filed  for  a  specific  Perfcmnance. 

• 

The  Defendant  by  her  Answer  objected,  that  the 
Plaintiff  could  not  make  a  good  Title,  inasmuch  as  his 
Title  depended  on  the  validity  of  a  Recovery  suffered 
in  1746,  the  Tenant  to  the  Preecipe  being  stated  to  be 
made  by  Lease  and  Release  of  the  23d  and  24th  May 
1746,  but  no  Lease  was  produced;  and  insisting,  that 
to  complete  the  Title  a  Recovery  must  be  suffered  by 
the  present  Tenant  in  Tail. 


The  Answer  was  replied  to,  but  afterwards,  to  sav4$ 
expense,  the  Parties  agreed  to  certain  admissions, 
which  reduced  the  point  in  the  Cause  to  the  mere 
Question,  Whether  the  Non-production  of  the  Lease 
for  a  Year,  of  the  23d  May  1746,  n^as  a  valid  objection 
to  the  Title? 

Mr.  Leach,  and  Mr.  Parker,  for  the  Plaintiff.  • 


Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Shadwell, 
for  the  Defendants, 

Contended,  this  was  a  Case  not  provided  for  by 
the  14  Geo.  II,  c.  20,  s.  5,  though,  probably,  if  it 
had  been  foreseen,  the  Legislature  would  have  pro- 
vided for  it.  The  Case  provided  for  by  the  Statute  is 
where  "  the  Deed  or  Deeds  for  making  the  Tenant 
to  the  Writ  should  be  lost,  or  not  appear.''  The 
Lease  and  Release,  in  this  case,  constituted  the  Deeds 
for  making  the  Tenant  to  the  Praecipe ;  and  though,  if 
both  the  Lease  and  Release  had  been  lost,  the  Statute 
would  have  applied;  yet  as  here  the  Lease  only  is  lost. 
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and  such  Lease  alone  was  not  a  Deed  makipg  a  Tenant 
to  the  Pritcipe,  it  is  not  a  Case  provided  for  by  the 
Act. 

If  the  Deeds  to  make  a  Tenant  to  the  PrcBcipe  be  im- 
perfect, the  Act  does  not  apply.  If  a  Bargain  and  Sale 
was  not  enrolled,  or  a  Release  were  not  executed  by 
proper  Parties,  the  Act  does  not  apply,  though  the  Bar- 
gain and  Sale,  and  Lease  and  Release  be  lost.  Here,  per- 
haps, no  Lease  for  a  Year  was  executed.  If  an  Eject- 
ment were  brought  by  the  Persons  in  Remainder,  and 
it  was  proved  by  the  SoUcitor  who  transacted  the 
Recovery,  that  no  Lease  was  executed,  the  Act  would 
not  apply;  the  Recovery  would  be  bad,  though  twenty 
years  had  elapsed.  Here  the  Lease  not  being  pro- 
duced, which  is  not  of  itself  a  Deed  making  a  Tenant 
to  the  Precipe,  if  rehef  is  given,  it  can  only  be  on  the 
ground  that  the  Deeds  making  the  Tenant  to  the 
Praecipe  are  imperfect,  which  forms  no  ground  of  relief 
under  the  Act.  The  Act  takes  away  the  previous 
rights  of  Parties,  and  ought  to  be  strictly  construed. 

Mr.  Leach,  in  Reply : — 
The  Statute  is  remedial,  aiid  ought  to  be  liberally 
construed.  The  Release  recites  the  Lease  for  a  Year; 
and  it  would  be  strange  to  say,  that  though  if  both 
Lease  and  Release  were  lost,  the  Act  applies,  yet  if  the 
Lease  for  a  Year  be  lost,  the  Act  does  not  relieve. 


1816. 


V 

HOLBfSS 

V. 
AlLSBIE. 


The  Vice-Chancellor: — 
I  have  no  doubt  upon  this  Point.    The  Question  is 
not,  as  in  the  Cases  put  in  the  Argument,  whether  a  Bar- 
gain and  Sale  without  enrolment,  or  a  Release  without 
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Parties — zxi  imperfect  Deed  lost — can  be  relietred  against 
under  the  Act ;  but  the  Question  here  is,  whether,  if 
one  of  two  Deeds  creating  a  Tenant  to  the  Praecipe  be 
lost,  it  is  not  a  Case  within  the  Act  of  Parliament 
In  all  Cases  where  a  Deed  is  said  to  be  lost,  or  does  not 
appear,  it  might  be  urged  that  it  never  existed,  and  the 
Act  would  be  of  no  use  if  that  suggestion  were  available. 

It  would  not  be  unreasonable  to  presume,  in  a  Case 
like  the  present,  where  the   Lease  is  recited  in   the 
Release,  and  the  Parties  are  thus  apprized  of  the  neces- 
sity of  the  Lease,  that  there  was  a  Lease;  but  the  Act 
certainly  applies  to  this  Case.      It  provides,  that  a 
Recovery  shall,  after  twenty  years,  be  effectual,  if  it 
appears   ist.  That  there  was  a  Tenant  to  the  Writ 
2dly.  That  the  Persons  joining  in  such  Recovery  had 
a  sufficient  Estate  and  Power  to  suffer  the  Recovery ; 
and  sdly.  That  the  Deed  or  Deeds  fw  making  the 
Tenant  to  such   Writ  should  be  lost,  or  not  appear. 
Now  these  three  things  concur  in  this  Case.  .  A  Lease 
and  Release  to  make  a  Tenant  to  the  Praecipe  was  a 
common  mode  of  Conveyance  when  the  Act  passed ;  and 
it  could   not   have  escaped  the  FrameiB  ,of.  the  Act, 
that  a  plurality  of  Deeds  might  be  necessary  to  make  a 
Tenant  to  the  Praecipe;  and  it  would  be  too  nanow 
a  construction  of  the  Act  to  say  it  applies  only  to  f 
general  loss  of  Deeds,  and  not  to  a  partial  loss,  of  od 
Deed.    The  words  are  ''  the  Deed  or  Deeds  for  makii 
the  Tenant  to  such  Writ,''  and  this  Lease  falls  wit! 
that  Description.      Cases  of  this  kind  must  have 
curred  before,  but  po  Case  has  been  cited  where  s 
an  objection  was  made. 


Bill  dismissed,  but  without  Co? 
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1816. 

' V ' 

PENNINGTON  v.  LORD  MUNCASTERv 

and  Others. 

_  3d  July. 

IN  this  Cause,  the  Master  made  his  Report,  ist  June  Exceptions 

1816,  and  on  Motion,  it  was  confirmed  MwV  allowed  to  be 

taken  to  a 

Mr.  Wakefield  now  moved  for  liberty  to  file  Excep-  f^^.^^^* 
lions  to  the  Report,  upon  an  Affidavit  of  the  Solicitor,  l  r     ^l^ 
that  he  had   laid    the    Report  before  Counsel,   who  Master  while  the 
advised   that  Exceptions  should  be  taken  to  it,   alfid  Report  was  in 
that  on  applying  at  the  Master^s  Office  to  be  informed  the  Drafts  and 
as  to  the  time  and  manner  of  filing  such  Exceptions,  he  '^^  Report 
was  informed  that  he  ought  to  have  carried  in  Objections  ^^"^^    *** ' 
to  the  Report  before  the  Master  had  signed  the  same;  ,  .     ^. 
and  that  he  had  neglected  to  do  so  from  not  being 
aware  that  it  was  necessary  to  object  to  the  Report 
in  the  Draft,  in  order  to  enable  him,  on  behalf  of  his 
CUents,  to  file  Exceptions. 

Mr.  Hall  objected  that,  after  the  Report  had  been 
confirmed  Nisi,  it  was  too  late  to  make  this  Application, 
and  cited  the  Practical  Register  (a),  in  which  it  i^ 
said,  '*  After  a  Report  is  confirmed,  the  Court  will  not 
easily,  if  at  all,  stir  it  upon  .pretence  of  ^  oimpsion  or  .^  . 

mistake ;  for  the  Parties  had  sufficient  time  to  excep)t 
to  it,  and  if  they  will  not  mind  their  Business,  it  is  their 
own  fault." 

r» 

If  this  application  is  grantedi  it  itiust,fae«oa  payment 
of  the  Costs  of  theMotion» ,  '  ^^ 

(lO  Ed.  by  Wyatt,  p.  380. 
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1810. 

' V ' 

Pennikgton 

v. 

Lord 

MUNCASTER, 

and  others. 


Mr.  Wakefield,  in  Reply : — 
The  passage  cited  admits  a  special  Application  may 
be  made,  and  this  is  such. 

With  respect  to  Costs,  from  a  passs^  in  the  same 
page  in  the  Practical  Register,  it  appears,  the  Court 
gives  in  these  Cases  such  Costs  as  it  thinks  fit. 

The  Vice-Chancellor  : — 
I  think  the  Motion  must  be  granted ;  but  20  5.  Costs 
is  not   sufficient,    they  must    pay  the  Costs  of   the 
Application. 

N.  B.  To  prevent  the  expense  of  Taxation  it  was 
agreed  that  5  /.  should  be  paid  for  Costs. 


3d  July. 

After  time  oh' 
tained  to  Answer 
onfy^  a  Motion 
•uUl  not  he 
granted  for 
leave  to  De* 
mur^  unless  under 
special  circum' 
stances,  as  sur- 
prise; merits 
only  not  heing  a 
sufficient  ground 
for  the  Appli- 
cation. 


BRUCE  V.  ALLEN. 

jTxN  Order  had  been  obtained  for  time  to  Answer  only. 
It  appeared  a  Demurrer  would  be  proper,  and  Mr. 
Home  now  applied  for  leave  to  Demur,  and  stated  the 
circumstances  of  the  Case,  to  show  a  Demurrer  was 
proper. 

Mr.  Wilson  objected  to  the  Motion,  statii^  that  there 
must  be  a  special  Case  to  entitle  a  Party  to  such  an 
Order;  and  cited  Taylor  v.  Milner(a),  and  Dolder  v. 
Lord  Huntingfield(b). 

Mr.  Home,  in  Reply : — 
We  have  shown  a  special  Case. 


(a)  10  Ves.  444, 


(b)  1 1  Ves.  283. 
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The  Vice-Chancellor: —  '816. 

In  a  special  Case,  the  Court  will  grant  such  a  Motion         Bruce 
as  this.     By  a  special  Case,  I  mean,  some  peculiar  cir-  r. 

cumstance,  as  surprise,  it  not  being  sufficient  on  such  a  Allen. 
Motion  as  this  to  show,  on  the  merits  of  the  Case,  that 
a  Demurrer  was  proper ;  for  it  appeared  proper  in  the 
Cases  cited,  though  in  them  the  Motion  was  denied. 
In  the  present  instance  no  such  special  Case  is  shown 
as  will  justify  the  Motion. 

Motion  refused,  but  without  Costs. 


ANONYMOUS. 

July  112. 

A  BILL  in  this   Case  was  filed  for  an   Injunction,  A  Demurrer  in 

and  a  Demurrer  put  in.  ^^*  Vice-Chan' 

cellar's  Paper 

It  was  moved,  that  an  early  Day  might  be  appointed     , .    tj-    ^^  ^^ 

for  the  Argument  of  the  Demurrer,  as  no  Injunction  j^^ardatan 

could  be  obtained,  until  the  Decision  upon  the  Demurrer  earlier  day  than 

had  taken  place.  the  Paper  men- 

tions, but  may  be 

The  Vice-Ch AN  cellor  :—  advanced  to  the 

head  of  the 
I  am  governed  by  the  Paper,  which  fixes  the  Day  Papcr  of  that 

when  the  Demurrer  is  to  be  heard ;  I  cannot  alter  it.  day. 

The  day  fixed  for  the  hearing  of  Demurrers  is  the  30th. 

I  can  advance  the  Demurrer  to  the  head  of  the  Paper  on 

that  Day ;  but  if  you  wish  it  to  be  heard  sooner,  you 

must  apply  to  the  Lord  Chancellor, 


P  p 
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MATTHEWS  v. 

ftd  August. 

Bill  against  on  1  HE  Plaintiff  separated  finom  her  Husband,  and  % 

Executrix  to  en-  jj^^  ^f  Separation  was  executed  by  tbem,  in  which 

f^^^  the  Husband  gave  up  all  claim  to  any  Property  th« 

Testator  when  Pl^i'^tiff  might  acquire.      After  this  Separation,  the 

single f  to  sett k  an  Plaintiff  was  induced  to  live  with  a  Mr.  L — e,  and  Uved 

Annuity  on  the  with  him  for  several  years ;  when  L — e  being  about  to 

Plaint^^  a  mar'  marry,  communicated  his  intention  to  a  Friend  of  the 

Tied  Woman,  se-  plaintiff,  a  Mrs.  W.,  requestmg  her  to  break  the  matter 

B^hand^  to  the  Plaintiff,  and  expressing  an  intention  to  settle 
kadhvedmtkthe  ^P^^  ^®^  lOo/.  a  year.  L — e  wrote  afterwards  to  the 
Testator.  Gem-  Plaintiff  enclosing  her  25/.  which  he  said,  '*  I  look 

ral  Demurrer  **  upon  as  a  quarter  of  the  Annuity  I  intend  aecuripg  to 

allowed.  ««  y^^  for  y^^^  IJSe,  which  shall  be  regularly  paid  at 

the  four  usual  Quarters.    I  shall  send  you  50/.  in  the 
course  of  a  few  day3«  and  will  send  you  the  same 
Sum  at  Christmas,  to  purchase  what  you  may  hare 
**  occasion  for  to  make  you  comfortable.'^ 

In  consequence  of  the  propos^  of  the  Annuity,  it  was 
finally  agreed  between  the  Plaintiff  and  L — e,  tliat 
the  connection  should  cease^  and  that  the  Plaiatiff 
should  not  in  any  respect  inipede  or  endeavour  to  pre- 
vent the  intended  Marriage  with  the  Defendant;  and 
that  the  Plaintiff  should  in  future  live  a  retired,  chaste 
and  virtuous  Life,  and  should  so  conduct  herself  as  in 
no  respect  to  interfere  with  the  connection  by  way  of 
Marriage  which  L — e  vras  about  to  form;  and  i— < 
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promised  or  agreed  to  settle  upon  the  Plaintiff  100/.  I8I6. 

fer  Atmnm  for  Life.        -  " ' ' 

Matthews 

The  Bill,  stating  these  circumstances,  further  stated,  w*    . 

that  in  pursuance  of  such  Arrangement  and  Agreement, 
the  connection  with  L — e  and  the  Plaintiff  ceased ;  the 
Marriage  took  effect ;  and  that  the  Plaintiff  had  con- 
formed to  the  Agreement;  and  that  the  Annuity  was 
regularly  paid  by  L — e  until  his  Death;  but  that  he  did 
not  secure  and  settle  the  same  upon  the  Plaintiff,  other- 
wise than  as  before  stated ;  and  that  the  Plaintiff,  con- 
fiding in  the  promise  pf  L — e,  that  the  Annuity  would 
be  continued  to  her  during  her  Life,  expended  the  whole 
of  her  Income,  and  made  no  savings. 


The  Bill  then  stated  the  Death  of  L — e,  and  the  ap- 
pointment of  his  Wife,  the^  Defendant,  his  Executrix, 
who  proved  his  Will,  and  paid  the  first  quarter  of  the 
Annuity,  which  became  due. after  the  Death  of  L — ^, 
but  refused  to  make  any  further  payments. 

The  Bill,  amongst  other  facts,  charged,  that  the  De- 
fendant ''has  now,  or  lately  had,  in  her  possession  or 
power,  some  Deed  or  Instrument,  whereby  the  said 
Annuity  was  settled  upon  the  Plaintiff;  or  some  written 
Direction  or  Papers,  Letters  or  Memorandum,  or  Ac- 
counts relative  thereto,  would  appear,  and  that  the  said 
Testator  in  his  life  gave  some  directions  to  the  said 
Defendant  relative  thereto,  but  which  Deeds,  Papers, 
Letters,  or  Writings,  she  refuses  to  discover/' 

The  Prayer  of  the  Bill  was,  for  an  Account  of  the 
Arrears  of  the  Annuity,  and  that  a  sufficient  part  of 
the  Personal  Estate  of  the  Testator  might  be  set  apart 
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1810.  and  inyested  to  secure  the  future  payments  ct  the 

same  during  the  Life  of  the  Plaintiff,  and  that  such 
Annuity  might  be  settled  to  the  separate  use  of  the 
Plaintiff,  8cc. 


Matthews 

L-B. 


To  this  Bill,  a  General  Demurrer  was  put  in  by  the 
Defendant 


Mr.  Bell,  and   Mr.  Shadwell,  in  support  of  the 
Demurrer : — 

The  Bill  merely  states  a  Promise  to  settle  an  Annuity, 
which  Promise  was  not  carried  into  execution,  and 
in  this  respect  resembles  Cotteai  v.  Missing  (a),  latdy 
determined  by  your  Honor,  where  an  unexecuted  in- 
tention was  of  no  avail.  A  mere  voluntary  Agreement 
cannot  be  enforced  in  a  Court  of  Equity  (b).  In  thu 
case,  the  Promise  was  voluntary.  There  was  no  con- 
sideration, which  the  Law  acknowledges,  in  support  of 
the  Promise.  The  Plaintiff  was  a  married  Woman  at 
the  time  of  the  connection;  and  if  an  Annuity  Deed 
had  been  actually  executed,  it  might  have  been  set 
aside  as  nudum  pactum,  upon  the  principle  laid  down  in 
Priest  v.  Parrot  (c),  viz. :  the  bad  example  to  married 
Persons,  and  the  encouragement  to  people  to  enter  into 
Agreements  of  this  kind.  In  that  Case,  the  Woman 
was  of  good  character  before  she  entered  into  Ae 
Family,  and  was  seduced  by  the  Husband;  but  still, 
even  in  that  aggravated  Case,  Lord  Hardwicke  refused 
to  give  effect  to  the  Security. 

{a)  Ante,  p.  176.  (c)  2  Ves.  Senr.  160. 

(h)  Colman   v.   Sarrell,    1 
Ve8..Jun.  50 ;  S.  C.  3  Bro.  12. 
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Matthews 

V, 


Mr.  Wetherelly  and  Mr.  Pepys,  contra: —  I8i6* 

The  Plaintiff  sues  in  forma  Pauperis.  The  Bill 
alleges  a  Promise  to  settle  an  Annuity  upon  the  Plaintiff. 
The  Letters  stated  in  the  Bill  prove  the  Promise,  and 
the  Demurrer  admits  it.  There  was  a  moral  obligation 
in  L — €  to  provide  for  the  Plaintiff,  she  having  no 
means  of  support.  A  promise,  to  pay  a  Debt  barred 
by  the  Statute  of  Limitations,  or  a  Debt  barred  by  a 
Certificate,  or  to  pay  for  the  nursing  of  an  illegitimate 
Child,  has  been  held  good,  on  the  ground  of  the  pre- 
vious moral  obligation  to  discharge  the  Debt.  This 
Promise,  therefore,  was  good,  it  being  founded  on  a 
previous  moral  obligation  to  make  some  provision  for 
the  Plaintiff.  He  pays  the  Annuity  during  his  Life; 
and  she,  relying  upon  it  for  her  support,  lays  up  no 
Provision. 

The  BQl  charges,  that  the  Defendant  has  in  her 
possession  some  Deed  by  which  the  Annuity  was  settled 
upon  the  Plaintiff,  or  some  written  Direction,  or  Papers, 
Letters  or  Memorandums,  or  Accounts  relative  thereto; 
and  that  the  Testator  in  his  Life  gave  some  directions 
to  the  Plaintiff  relative  thereto,  and  this  chaise  must 
be  answered.  The  Demurrer  admits  the  statements  in 
the  BiU.  Some  of  these  Papers  may  be  testamentary. 
The  Ecclesiastical  Court  goes  great  lengths  in  the  ad- 
mission of  Papers  as  testamentary.  Though,  therefore, 
it  were  true,  that  the  Promise  of  the  Party  might  not  be 
'sustainable,  yet  a  Will  in  favour  of  the  Plaintiff, 
would.  The  Papers  may  show  that  the  Defendant 
premised  her  Husband  that  she  would  continue  the 
Payments  of  the  Annuity,  and  in  such  Case  the  Court 
would  consider  the  promise  as  binding  on  her.  The 
Defendant  is  residuary  Legatee,  as  well  as  Executrix, 

P  P  3 


562  CASES  IN  CHANCERY. 


1816.  ^  and  is  therefore  interested  in  resisting  a  disclosure. 
The  Plaintiff  has  a  right  to  an  Answer  as  to  this 
Charge. 


Mattubws 

V, 
L — E. 


There  is  no  Case^  except  Priest  v.  Parrot,  in  which  it 
has  been  held  that  the  circumstance  of  one  of  the 
Paities  being  married,  puts  it  out  of  the  power  of  the 
Man  to  make  a  Provision  for  the  Woman.    That  Case 
is  distinguishable  from  this ;  there,  the  Woman  caused 
a  separation  between  the  Husband  and  Wife — Here, 
the  Woman  was  separated  from  her  Husband  before 
the  connection  took  place ;  and  if  not  a  Feme  Soie,  was 
as  nearly  so  bb  could  be,  a  Deed  ct  Separation  haYing 
been  executed   between  her  and  her  Husband.      In 
Lady  Car's  Case,  the  Man  was  married,  but  the  Bond 
given  by  him  was  not  declared  void,  but  was  considered 
as  a  voluntary  Bond,  and  postponed  against  Credi- 
tors (iQ.    In  this  Case  the  Demurrer  admits  Assets.    In 
Hill  V.  Spencer  (e\  Lord   Camden  determined  that  a 
Security  given  by  a  Man  to  a  Woman  with  whom  he 
had  lived  was  good,  though  the  Woman,  before  slie 
lived  with  him,  was  a  common  Prostitute.    Why  may 
not  an  Adulteress  have  a  provision  made  for  her  as  wdl 
as  a  common  Prostitute.    A  Security  given  to  induce 
an  adulterous  connection  would  be  bad;  but  if  given 
on  the  relinquishment  of  such  a  connection.  It  k  not 
It  would  promote  vice,  if  it  ware  held  that  a  WomaD 
on  ceasing  such  a  connection  could  have  no  provision 
made  for  her.    She  would  use  every  effort  to  continue 
her  intercourse,  or  would,  from  want,  be  driven  to  other 
vicious  courses.    The  Plaintiff  avers  by  her  Bill  she 

{d)  The  Reporter  has  a  MS.     and  others,  which  agrees  with 
Note  of  this  Case  under  the     the  Report  in  P.  Wms. 
Name  of  North  v.  Spaictr,         (e)  Anib.  41. 
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agreed  to  be  given.    She  baa  since  lived  chastely,  and 
threw  no  impedioftents  in  the  way  of  L — c's  marriage. 


Matti^ews 

Vi 


Mr.  ^ell,  in  Reply : — 

The  Letters  only  express  an  Intention  to  settle  an 
Annuity,  but  that  intention  was  not  carried  into  Exe- 
cution. No  action  could  have  been  sustained  at  Law 
upon  the  Agreement.  There  was  no  good  or  valuable 
Consideration  for  the  Promise;  it  was  merely  voluntary. 
If  in  Lady  Cox's  Case  there  had  been  an  Agreement 
only,  to  give  a  Bond,  and  &o  Bond  giten^  this  Court 
would  not  have  enforced  that  Agreement  |  and  it  may 
be  doubted,  whethei*,  after  Priest  v.  Partoi,  if  an  An- 
nuity had  been  actually  settled  in  this  Case^  it  might 
not  have  been  set  aside  on  grounds  of  public  policy, 
the  Woman  being  maiiied.  Her  being  separated  from 
her  Husband,  makes  no  difference,  for  still  thoy  might 
have  been  united  again.  Her  living  chastely  afterwards, 
and  not  impeding  the  Marriage^  was  only  acting  as  she 
ought  to  do,  and  cannot  affect  the  Case. 

With  respect  to  the  Charge  as  ta  Papers/  8tc«  in  the 
Defendant's  poases^n,  the  whole  Billy  and  the  Prayer, 
is  founded  6n  the  supposition  that  there  was  no  Secn^ 
rity  given ;  it  pnkieods  solely  on  the  gfetmd  6f  a  mere 
Promise. 

Tht    VidE-CHANCELLOR-^^Afler    stating    the 
Case].-- 

This  Bill  states  only  an  Agreement  to  secure  ati 
Annuity^  and  that  Agreement  was  liot  founded  on  aay 
goodf  meritorious,  or  vdluaUe  Consideration;  it  Was 
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1816.  therefore  voluntary ,  and  I  take  it  to  be  a  clear  Rule 

in  this  Court,  that  a  Bill  does  not  lie  to  enforce  a 
voluntary  Agreement.  It  has  been  contended  that»  there 
was  a  moral  obligation  to  provide  for  this  Woman. 
Did  that  moral  obligation  arise  in  respect  of  the  past 
adulterous  intercourse?  Certainly  not.  Though  sepa- 
rated from  her  Husband,  she  wsb  not  absolved  from  her 
marital  obligation  to  live  chastely;  and  her  connectioD 
with  L — e  was  a  high  offence  by  the  Divine  Law,  as 
well  as  against  Society. 

Whether,  if  any  Annuity  had  beai  settled,  the  Court 
would  take  it  from  her;  or  whether  the  Court  would 
refuse  her  any  assistance,  as  in  Priest  v.  Parrot,  it  is 
not  necessary  to  consider. 

The  cessation  of  the  adulterous  conneeti<m  cannot 
be  considered  as  a  consideration  for  the  Promise.  She 
was  bound  to  discontinue  the  intercourse,  more  espe- 
cially as  the  Man  was  about  to  marry.  Nor  was  her 
abstaining  from  raising  any  obstacles  to  the  Mairiage, 
a  consideration.  There  might  be  a  worldly  feeling  that 
some  provision  was  proper,  but  there  was  no  consider- 
ation which  a  Court  of  Equity  can  recognize.  There 
are  many  Cases  of  imperfect  obligation,  such  as  Grati- 
tude, or  Friendship,  where  the  moral  obligation  may  be 
great,  but  they  do  not,  in  the  eye  of  the  Law,  fonn  a 
sufficient  consideration  for  a  Promise.  Put  the  strong- 
est Case,  that  of  a  Man  saving  the  Life  of  another, 
yet  that  is  not,  in  Law,  a  sufficient  consideration  to 
support  a  Promise.  With  respect  to  her  relying  on 
this  Promise,  and  therefore  not  laying  up  a  Provision, 
it  does  not  strengthen*  the  Case.    If  a  Man  promises 
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anodier  to  leave  him  10,000/.,  and  in  consequence  he     ^^ 1^!^ 

omits  to  labour  for  a  Provision,  and  the  Man  dies 
without  leaving  him  any  thing,  no  claim  can  be  made 
on  his  Representatives. 

It  is  then  urged  that,  there  is  a  Charge  in  the  Bill 
that  the  Defendant  has,  or  lately  had,  in  her  Possession 
or  Power,  some  Deed  or  Instrument,  whereby  the 
Annuity  was  settled  on  the  Plaintiff,  or,  some  written 
Direction  or  Papers,  Letters,  8cc.  relative  thereto,  which 
she  refuses  to  discover.  A  Demurrer  only  admits  what 
on  a  strict  view  of  the  Pleadings  as  against  the  Pleader, 
is  well  pleaded ;  and,  connecting  this  charge  with  the 
statement  in  the  Bill,  "  that  he  did  not  secure  or  settle 
the  Annuity  upon  the  Plaintiff,'^  the  Demurrer  can 
only  be  taken  to  admit  there  were  some  Directions 
or  Papers,  Letters,  8cc.  relating  to  the  Annuity.  It  is 
not  stated  or  charged  in  the  BiU  that  these  Papers,  8cc. 
were  of  a  testamentary  nature ;  they  can  be  considered, 
therefore,  as  relating  only  to  the  Promise  to  settle  an 
Annuity,  mentioned  in  the  Bill.  This  objection,  there- 
fore, is  not  sustainable. 

Demurrer  allowed. 
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KNIGHT  V.  MATTHEWS. 

sd  August 
The  DefendatU  ThE  original  Bill  in  diis  Case  was  filed  27th  July 
M  his  Answer  1815^  for  the  specific  Perfinrmanoe  of  an  Agreement  by 
^ti£r«-  the  I>^dant.  to  porchwe  .  R«hoW  M^Mumge  «Kl 
curred  tmce  tie  Pw""»-  T^^^  BiU  Iras  amended  by  Order,  dated 
jUmgoftkeBiil;  ^9^  December  1815^  add  the  following  Amendments, 
upom  wkkk  the  aaaongst  othem,  introduced :  ''  And  Plaintiff,  althoagli 
Plami^  dmend"  he  admits  that  said  Defaidant  did,  on  or  about  the  g^A 
ed  Atff   BiU,      ^^  jgjg^  ,^g^  ^^  jj^^  ^^^  g^  PiemiseB  to  Plain- 

%llw  uwm  ^^^  praient  Solictors,  charges,  that  they  refused  to 
wkkk  the  2>e-  t'cMTe  the  same/'  The  Original  Bill  stited,  that  an 
fendani  pleaded  Action  had  bten  oommenced  agaidBt  the  Plaintiff,  to 
St  to  part,  df-  reoorer  b&ek  the; Sum  of  i,ooo/.  paid  by  the  Plainttf 
*"*'''^  ^  ^^  in  part  of  the  Purchase  Moneys  with  Interest,  ftc }  and 
^J*^^^j|^  in  another  Amendment  of  the  Bill,  a  Chaige  wis  iM^ 
of  the  amended  ^^<^>  ''  ''^'^^^  "^  Action  came  on  to  b6  tried  at  the 
BUL  Flea  and  ^^^  Assises  for  the  County  of  Gloucester,  beAM  Mr* 
Demurrer  over-  Baroi^  Wood,  who  thought  the  said  Cootflct^  Im^ 
ruled.  kept  alive  by  the  Parties  mutually  dealing  therein^  had 

not  been  rescinded ;  and  that  the  said  Defendant,  the 

Plaintiff  thereilly  wa^ entitled  only  to  nominal  Damages; 

and  his  Lordship  directed  the  Jury  to  find  1  s.  Damages, 

which  they  did." 

To  this  amended  Bill  the  Defendant  demurred  as  to 
part,  pleaded  to  other  part,  and  answered  the  rest. 

The  Demurrer  and  Plea  were  as  follows :  "  This 
Defendant,  &c.  as  to  so  much  and  such  part  of  the  said 
Bill  as  seeks  to  discover  whether  the  said  Complainant's 
Solicitors  refused  to  receive  the  Itey  of  the  Premises  in 
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the  said  Bill  mentioQed^  this  Defendant  doth  demur,  18 10. 

and  for  cause  of  demurring  saith,  that  it  appears  vppon 
the  face  of  the  said  Bill,  that  the  original  Bill  of  Com* 
plainant  was  filed  on  the  27th  day  of  July  1815,  and     .,  J^' 
that  the  same  is  now  amended  by  virtue  of  an  Order  of 
this  Honourable  Court,  dated  the  19th  day  of  Dec. 
1815;  and  that  the  said  Complainant  admitting,  in  his 
amended  Bill,  that  this  Defendant  did,  on  or  about  the 
9th  of  Nov.  1815,  send  the  Key  of  the  said  Premises  to 
the  said  Complainant's  present  Solicitors,  charges,  that 
they  refused  to  receive  the  same ;  and,  therefore,  if  such 
facts  of  refusal  be  truet,  the  same  doth,  of  the  said  Com- 
plainant's own  showing,  appear  to  have  happened  since 
the  time  of  the  filing  of  the  said  original  Bill ;  and  this 
^Defendant  saith,  that  the  said  Complainant'^  amending 
his  said  original  Bill,  and  charging  a  filet  iEurising  subso' 
quent  to  his  said  original  Bill,  is,  .a»  this  Defendant  is 
advised,  contrary  to  the  known  Rules  and  Practtce  of 
this   Court;  therefore,  and  for  divers  good  causes  of 
Demurrer  in  the  said  amended  Bill  appearing,  this  De- 
fendant doth  demur  to  so  much,  and  such  part,  of  the 
said  Bill  as  aforesaid ;  and  doth  humbly  pray  the  Judg- 
ment of  this  Honourable  Court,  whether  he  is  bound  to 
make  any  further  or  other  Answer  thereto;  and  ai»  to 
so  much  and  such  part  of  the  said  amended  Bill  as 
sedcs  to  discover^  whether  the  Action  at  Law  in  the 
said  Bin  mentioned  did  •  not  come  on  to  be  tried  at  the 
last  Assizes  for  the  County  of  Oloneester,  before  Mr. 
Baron  Wood ',  and  whether  his  Lordship  did  not  think 
as  in  the  said  Bill  h  suggested;  and  whether  his  Lord- 
ship did  not  direct  the  Jury  as  in  the  said  Bill  is  sug-* 
gested,  this  Defendant  doth  plead  in  bar,  and  for  Plea^ 
s&yweth,  that  the  said  Cesnplainanf  s  origmat  BiU  of 
Complaint  was  fi]^  6n  the  27th  day  d*  July  1815;  and 
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that  the  same  was  amended  by  virtue  of  an  Order  of 
this  Honourable  Court,  dated  the  19th  day  of  Dec.  1815 ; 
and  that  the  last  Assizes  for  the  County  of  Gloucester, 
in  the  said  amended  Bill  mentioned,  were  held  and 
took  place  on  the  29th  day  of  July  1815 ;  and,  therefore, 
if  the  facts  herein  pleaded  to,  are  true,  the  same  have 
happened  since  the  time  of  the  filing  of  the  said  original 
Bill.  And  this  Defendant  saith,  that  the  said  Com- 
plainant amending  his  said  original  BUI,  and  charging 
facts  arising  subsequent  to  his  said  original  Bill,  is,  as 
this  Defendant  is  advised,  contrary  to  the  knovm  Rules 
and  Practice  of  this  Court :  and  this  Defendant  doth 
therefore  plead  the  Matters  aforesaid,  in  bar  to  so  much 
and  such  part  of  the  said  Bill  as  aforesaid ;  and  doth 
humbly  pray  the  Judgment  of  this  Honourable  Court, 
whether  he  is  bound  to  make  any  further  or  other 
Answer  thereto,  and  as  to  the  Residue  of  the  said 
amended  BiU,  &c.'' 


The  Demurrer  and  Plea  were  separately  set  down  for 
Argmnent.    The  Plea  was  first  argued.* 


Mr,  Treslove,  in  support  of  the  Plea : — 
In  Harrison's  Practice  {a)  it  is  laid  down  that, "  Where 
new  Matter  happens  pending  the  Suit,  and  before  or 
after  Replication,  which  Matter  is  necessary  to  be  set 
forth  to  the  Court,  it  cannot  be  done  by  way  of  Amend- 
ment ;  but  you  may,  of  course,  file  a  Supplemental  Bill, 
which  must  be  a  distinct  Bill,  reciting  briefly  the 
former  proceedings,  and  then  the  new  Matter."  This 
Rule  is  well  known.  Harrison  cites  no  Authority ;  but 
Authorities  are  not  wanting ;  for,  in  Brotmi  v.  Higden  {b\ 
Lord  Hardwicke  says,  "  I  take  it  to  be  the  constant 

(a)  Harr.  Newl.  Ed.  66.  (h)  1  Atk.  291. 
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Rule^  that  Matter  subsequent  to  the  original  Bill  must 
come  by  way  of  Supplemental  Bill/'  So,  in  Hayter  t. 
Stapylton{c\  the  same  Judge  says,  *'  The  Plaintiff 
could  not  properly  amend  his  original  Bill  by  filing  new 
Matter  which  has  arisen  since  the  Original  Bill,  but 
ought  to  have  brought  a  Supplemental  Bill ;  but  then 
the  Defendant  should  have  taken  the  advantage  of  this 
defect  in  form  by  a  Demurrer ;  and  it  is  too  late  to  make 
the  objection  after  they  have  answered."  In  a  recent 
Case  of  Milner  v.  Lord  Harewood{d)  the  subject  is 
considered. 
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In  this  Case,  the  amended  Bill  states,  that  the  Action 
mentioned  in  the  original  Bill  came  on  to  be  tried 
before  Mr.  Baron  Heath,  at  the  Gloucester  Assizes ;  and 
the  Plea  states,  that  the  Assizes  were  held  the  2gth 
July  1815,  ^o  that  the  Trial  was  two  Days  subsequent  to 
the  filing  of  the  Original  Bill,  which  was  on  the  27th 
July  1815,  and  being  an  occurrence  subsequent  to  the 
filing  of  the  Original  Bill,,  it  could  not  be  introduced 
by  Amendment. 

Mr.  Benyon,  and  Mr.  Richards,  contra : — 
Blackstone,  in  his  Commentaries  (e),  says,  a  Plaintiff 
may  amend  his  Bill  before  Replication,  "  but,  after^ 
wards,  if  new  Matter  arises  which  did  not  exist  before, 
he  must  set  it  forth  by  a  Supplemental  Bill;"  from 
which  it  may  be  inferred,  that  if  new  Matter  arises 
before  Replication,  the  Plaintiff  may  introduce  it  by 
Amendment,  and  is  not  driven  to  a  Supplemental  Bill. 
The  doctrine  as  laid  down   by  Lord  Redesdale(f)f  is, 

(c)  2  Atk.  137.  (J)  Ld,  Redesd.  Tr.  PL  49. 

(rf)  17  Ves.  144.  Ed.  3. 

(e)  3  Vol.    447.    and    see 
Pract.  Reg.  44. 
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**  Wlien  any  event  happens  subeequent  to  the  time  of 
filing  an  original  Bill,  which  ghes  a  new  Intertst  in  the 
matter  in  dispute  to  any  Person  not  a  Party  to  the  Kll, 
as  the  Birth  of  a  Tenant  in  Tail,  or  a  new  Interest  to  a 
Party,  as  the  happening  of  some  other  Contingency,  the 
defect  may  be  supplied  by  a  BiU,  which  is  usually  called 
a  Supplemental  Bill;''  and,  in  support  of  this  doctrine, 
he  cites  the  Case  of  Brown  v.  Higden.  In  that  Case 
a  new  Interest  had  arisen,  the  Defendant,  an  Adminis- 
tratrix, having  died  subsequent  to  the  filing  of  the  Bill. 
Lord  Redesdale,  therefore,  seems  to  confine  the  necessity 
for  a  Supplemental  Bill,  to  Cases  where  some  new  Interest 
has  arisen ;  but  what  new  Interest  has  arisen  in  this  Case  ? 
Half  the  story  is  told  in  the  original  Bill ;  and  all  that  is 
sought  by  the  Amendment  is,  that  the  whole  story  may 
be  told.  In  the  original  Bill  it  is  stated  an  Action  was 
brought,  and  by  the  Amendment,  we  state,  the  result  of 
that  Action. 


The  Defendant  answered,  as  to  the  Statement  in  the 
Original  Bill,  that  an  Action  had  been  brought ;  and  also, 
stated  the  fact*  that  a  Verdict  had  been  obtained  by  him : 
and  it  may  be  contended,  that  having  put  in  an  Answer 
on  the  subject,  it  over-rules  the  Plea.  When  the  Bill  is 
amended,  the  Amendment  is  considered  as  part  of  the 
original  Bill. 

Mr.  TreslovCp  in  Reply : — 

It  is  difficult  to  contend  that  an  Answer  filed  six 
Months  before  a  Plea,  as  is  Ae  case  here,  can  over- 
rule the  Plea. 


Matter  occurring  subsequent  to  the  filing  of  the 
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original  Bill  must  be  intToducQd,  not  by  wfty  of  Amend-  1816. 

ment,  but  by  a  Supplemental  Bill.  Suppose  a  Kelease 
givep  after  the  filing  of  the  original  Bill,  it  opuld  not  be 
stated  by  way  of  Amendment,  In  ^ome  Ca^B«  which  Matthsws. 
form  exceptions  to  the  general  Rule,  circumstancef 
occurring  subsequent  to  the  filing  of  the  Bill  may  be 
introduced  by  way  of  Amendment,  as  when  Adminis- 
tration ig  taken  out  after  the  BiU  filed  (A)  by  an  Adndnis- 
trator ;  or  where  an  Agreement  is  afterwards  stamped  (i). 
With  these  E^Lceptiong,  there  i^  no  Case  where  Matter 
subsequent  to  the  Bill  h^  been  allowed  to  be  added  by 
way  of  Amendment;  and  if  it  were  feasible,  great  in^ 
convenience  would  be  the  consequence- 

The  Vlce*CHANCEH.OR: — 

Let  me  hear  the  Demurrer  before  I  determine  upon 
the  PJea. 

Mrt  Treslove  ;-^ 
The  Demurrer  arises  out  of  another  part  of  the 
Amendments  relative  to  the  Key^  in  which  it  is  said, 
that,  on  the  9th  of  Nov.  i$igi  the  Key  was  sent  to  tlie 
Defendant,  a  fact  which  took  place  subsequent  to  the 
filing  of  the  Bill.  As  the  time  when  the  Key  is  said  tp 
have  been  sent  is  mentioned  in  the  Amendment/ we 
have  demurred  to  that  part  of  the  BiU ;  but  as  the  time 
when  the  Cause  was  tried  was  not  stated  in  the  Bill,  we 
were  under  the  necessity  of  pleading  to  that  part  of  the 
Bill^  to  introduce  the  fact,  that  the  Trial  was  on  a  day 
subsequent  to  the  filing  of  the  BilU  The  Plea  and  the 
Demurrer  both  depend  upon  th^  same  reasoning.  Both 
are  good^  or  both  bad. 

(A)    See  3  P.  Wma.   351,         (i)  Davidson  n.  Foley,  3  Era. 
«ed  vid«  1  A^.  t^i.  C.  C  604. 
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The  Vice-Chancellor: — 
This  is  a  mere  contest  as  to  the  Form  of  Pleading,  for 
it  is  admitted  that,  if  the  Facts  in  question  cannot  be 
introduced  by  way  of  Amendment,  they  certainly  may 
by  a  Supplemental  Bill. 


The  Plaintiff  when  he  filed  his  Bill,  stated  the 
Matters  as  they  then  stood.  The  Answer  was  put  in  on 
the  14th  Nov.  1815.  In  the  interval  many  circum- 
stances might  have  occurred,  and  the  Defendant,  when 
he  puts  in  his  Answer,  must  state  the  facts  as  they  then 
are ;  and  if  circumstances  are  introduced  in  the  Answer 
which  occurred  subsequent  to  the  filing  of  the  Bill,  the 
Plaintiff  must  be  allowed  to  make  Amendments  to  the 
Bill,  so  as  to  show  that  such  new  circumstances  men- 
tioned in  the  Answer  are  not  of  the  colour  he  represents 
them,  and  so  as  to  obtain  a  complete  Answer  as  to  such 
circumstances.  The  Defendant,  by  his  Answer,  says 
that,  "  the  Action  came  on  to  be  tried  at  the  last  Assizes 
held  for  the  County  of  Gloucester,  when  Defendant 
recovered  a  Verdict  therein;"  and  as  to  the  Key,  he 
says,  *'  he  afterwards  sent  the  Key  of  the  House  to 
Messrs.  Bateman  and  Jones,  the  Solicitors  of  the  Plain- 
tiff." Upon  this  Answer,  which  states  two  facts  which 
occurred  subsequent  to  the  filing  of  the  Bill,  the  Plaintiff 
could  not  go  into  Evidence  as  to  the  ground  on  which  the 
Defendant  obtained  a  Verdict,  or  to  prove  that  the  Key, 
when  sent,  was  not  accepted,  those  facts  not  being  in 
Issue.  Is  it  not  then  competent  to  the  Plaintiff  to 
introduce,  by  Amendment,  a  Statement  which  will  put 
those  facts  in  Issue,  and  afford  the  means  of  explaining 
those  circumstances  which  are  so  relied  upon  by  the 
Defendant  in  his  Answer  ?  There  must  be  some  mode 
of  meeting  that  defence.     It  is  said,  it  can  only  be  done 
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y  a  Supplemental  Bill.  Would  not  that  occasion 
Bills  widiout  end  ? — ^for  then,  all  facts  occurring  between 
the  Bill  and  Answer  must  be  stated  by  Supplemental 
Billy  and  thus,  fresh  facts  occurring,  many  such  Bills 
might  be  necessary.  A  Defendant  generally  states  the 
facts  as  they  are  at  the  time  of  filing  his  Answer,  bat 
no  instance  is  stated  where  that  has  occasioned  a  Supple- 
mental Bill.  The  Defendant  has  in  his  Answer  alleged 
facts  posterior  to  the  filing  of  the  Bill;  and  all  the 
Plaintiff  wants  is  an  opportunity  of  explaining  those 
facts.  A  Bill  when  amended  is  considered  only  as  one 
original  Bill ;  how  then  can  the  Defendant  plead  and 
demur  as  to  Matter  to  which  he  has  answered  ?  This 
Case  steers  clear  of  the  Cases  cited  in  favour  jof  the 
Plea  and  Demurrer.  This  is  the  Opinion  I  have  formed, 
looking  at  the  Case  upon  Principle ;  but  as  no  express 
Authority  is  cited  on  the  part  of  the  Defendant,  I  shall 
not  immediately  decide. 

The  Vice-Chancellor,  on  a  subsequent  day,  stated,  he 
remained  of  the  Opinion  he  had  expressed. 

Plea  and  Demurrer  over-ruled. 


,1816. 
Knight 

Matthews. 


3d  July. 


Ex  parte  ANDREWS  in  re  EMETT  {a).  August  74. 

IHE  facts,  and  material    Arguments  in   this  Case,  j§rifc  assien  to 
appearing  in  the  Judgment  of  the  Court,  renders  any  ^^^  Creditors  of 
further  Statement  unnecessary.  the  Husband  a 

Contitigent  Interest,  to  which  the  Wife  would  be  entitled  if  she  survived  a 
particular  Person.  The  Creditors  insure  the  Wife's  Life,  She  dies  before 
the  Contingent  Interest  fell  in,  and  the  Creditors  receive  the  Insurance 
Money*  The  Husband  being  a  Bankrupt,  the  Creditors  only  allowed  to  prove 
the  Amount  of  what  was  due  to  them  af}er  deducting  the  Money  received  from 
the  Insurance  Q^cf,  minus  the  Sum  paid  for  the  Insurance  and  Expenses, 

(a)  Ex  Relatione. 
Q  Q 
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Ex  parte 

Andrews, 

in  re 

Emett, 


The  Vice-Chancellob  >— 

Stephen  Emett,  the  Bankrupt,  being  indebted  to  each 
of  his  Brothers,  Charles  Emett  and  Thomas  Emett,  in 
1814,  in  order  to  cover  the  Debts  due  to  them,  executed 
an  Assignment  to  each  of  them  of  a  contingent  Intv- 
rest,  to  which  he  was  entitled,  determinable  on  the 
Death  of  his  Wife  Margaret. 

In  January  1815,  each  of  the  Brothers  insured  his 
Interest  in  the  Life  of  Margaret  E. ;  and  on  her  Death, 
in  March  of  the  same  Year,  received  from  the  Insurance 
Office  200  /.  Under  the  Commission  subsequently  issued 
against  the  Bankrupt,  each  of  the  Brothers  proved  the 
whole  of  his  Debt,  without  deducting  the  Sum  received 
from  the  Insurance  Office.  The  Question  is,  whether 
so  much  of  the  Proof  should  be  expunged. 

Upon  the  Argument,  I  thought  it  right  to  be  furnished 
with  the  Deeds  of  Assignment..  They  are  both  daled 
29th  Oct.  1814,  made  by  the  Bankrupt  and  his  Wife, 
'Of  the  one  part,  and  Charles  Emett  and  Thomas  Emett 
respectively,  of  the  other  part.  The  first  Deed  assigns 
Three  Fourths  of  the  Interest  to  Charles,  the  second, 
One  Fourth  to  Thomas,  upon  Trust,  in  the  first  place  to 
reimburse  themselves  all  Costs,  Expenses,  &c.;  next, 
to  retain  their  Debts  respectively,  and  then  to  pay  the 
Overplus  to  Stephen  Emett. 

Upon  the  Argument,  this  Case  was  assimilated  to 
that  of  Godsall  and  Boldero  (6),  of  which  it  is  the 
converse.  Here  the  Party  has  recovered,  not  his  Debt, 
but  th^  Sum  insured  by  his  Policy.  But  it  is  said, 
that  inasmuch  as  in  that  Case  the  transactions  were 
blended,  and  what  was  paid  by  the  Executors  absolved 

{h)  9  East,  72. 
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the  Office,  so  payment  by  the    Office  discharges  the  1816. 

Debt.    It  may  be  argued,  however,  that  it  does  not  "^""^ 

necessarily  follow,  that  the  Court,  deciding  that  the.  ^  porte 
Party  having  been  paid  by  the  Executors,  could  not 
recover  ffem  the  Office,  would  have  decided,  that  having^  Emstt. 
been  paid  by  the  Office,  he  could  not  recover  from  the 
Executors.  The  Contract  with  the  Insurance  Office, 
must  be  a  Contract  of  Indemnity;  it  would  be  legal 
only  as  an  Indemnity  commensurate  with  the  Interest 
of  the  Party.  The  Contract  is  to  Indenmify  bom  Loss, 
but  there  was  no  Loss.  That  Case,  therefore,  though  it 
bears  on  this  question,  does  not  conclude  it.  But 
another  point  arises  on  the  Assignments,  which  must 
decide  this  Case.  The  Assignments  have  placed  Charles 
and  Thomas  Einett  in  the  situation  of  Trustees.  The 
Bankrupt  and  his  Wife  have  conveyed  their  contingent 
Interest  to  them,  as  Trustees,  to  act  for  them,  with  In- 
demnity against  Expenses,  Covenant  not  to  interfere, 
and  express  devolution  of  their  whole  Right  and  Title. 

From  the  date  of  this  Contract  the  Bankiiipt  and  his 
Wife  could  not  themselves  have  insured  in  respect  of 
their  Property— having  assigned  it  to  a  Trustee,  they 
no  longer  had  an  Insurable  Interest. 

The  Trustee  then  acting  in  part  for  himself,  in  part 
for  them,  does  an  act  beneficial  to  both  Parties ;  at  his 
own  ""Expense  meliorating  the  Property;  laying  out 
Money  for  the  benefit  of  himself  and  his  Cestui  que 
Trust.  The  result  of  the  act  is,  that  the  Estate  is  bene- 
fited 200/.  Shall  he  be  allowed  to  appropriate  this 
benefit  ? 

It  is  clear,  that  a  Trustee  never  can  use  for  his  own 

Q  Q  2 
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1816. 


Ex  parte 

Andrews, 

in  re 

Embtt. 

If  a  Tmstec  re 
news  a  Lease ^ 
the  Cestui  que 
Trust  has  the 
benefit  of  svck 
■^Renewal. 
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benefit  the  Property  committed  to  his  Trust,  as  in  iint 
common  instance  of  a  Renewal  of  a  Lease.  Althou^  it 
appears  that  the  Lessor  woald  not  have  renewed  with 
the  Cestui  que  Trust,  yet  the  Trustee  making  a  Con- 
tract for  himself  and  with  his  own  Money,  cannot  set 
np  a  Title  adverse  to  that  of  his  Cestui  que  Trust,  and 
holds  the  renewed,  as  he  held  the  old  Lease  (c). 

That  is  not  precisely  the  present  Case,  because  hers 
the  Insurer  had  an  insurable  Interest.  He  insured  his 
Interest:, but  he  acts  subject  to  all  the  jealousy  with 
which  the  Court  regards  a  Trustee  acting  on  the  Property 
for  his  own  benefit. 


The  Trustee  never  could  have  insured  unless  the 
Property  had  been  assigned  to  him ;  the  means,  there- 
fore, of  acquiring  the  Sum  received  from  the  Insurance 
Office,  originittes  with  the  Bankrupt  and  his  Wife; 
they  divest  themselves  of  all  dominion  over  it  by  com- 
mitting it  to  a  Trustee. 

It  appears  extremely  difficult  to  maintain,  that  the 
Trustee  being  allowed  his  Payments,  is  not  to  account 
for  what  he  has  received  for  an  advantage  made  of 
Property  committed  to  him  as  Trustee;  for  Property 
acquired  partly  by  his  own  act,  partly  by  the  Assign 
ment,  the  act  of  the  Bankrupt. 

Being  enabled  by  the  act  of  the  Bankrupt  to  obta 
part  of  his  Debt,  he  cannot  prove  the  whole. 


(c)  Vide  I  Chan.  Cas.  190;      484;    Ambl.  719;    lb.   7 
lb.  vol.  ii.  p.  207 ;  1  Vera.      1  B.  and  Bea.  46. 
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I  Bavc  had  considerable  doubt  on  the  question;  but  *816. 
tUnk  that  the  Party  must  account  (being  allowed  what 

he  has  expended,  including  the  premiumyand  thetiurplua  a»i>rew9 

must  be  deducted  from  the  Pn)of.  tVi  tt 

Mr.  Wingfield,  for  the  PeUtibn.-  E^uett. 

Mr*  West,  against  it. 


Ex  parte  HUCKEY,  in  the  Matter  of  YOUNG  (a). 

Messrs.    HUCKEYS    were  Bankers  at  Bridge^  Set-off,  and 

water,  and  also  Partners  in  two  other  Banking  Con-  jo*'^  Proof  al- 

cems,  carried  on,  the  one  at  Taunton,  the  other  at  Bristol  ^^^^'  ''^  ^^*' 

The  Firms  of  the  three  Houses  were  different,  and  ^^^  , 

the  ctrciwt- 

they  formed  distinct  Co-partnerships ;  but  they  all  had  .^^|„ce*. 
dealings  with  Messrs.  Young,  the  Bankrupts,  who  were 
Bankers  at  Dulverton.  It  was  stated  to  be  the  course 
and  practice  of  their  respective  dealings,  for  the  Bank- 
rupts to  lay  l^  all  the  Notes  of  the  Petitioners  under 
the  said  different  Firms,  and  to  Exchange  them  at 
convenient  periods,  for  Notes  of  the  Bankrupts  own, 
taken  by  either  of  the  Petitioners  Firms  without  dis- 
tinction, who  in  like  manner  respectively  laid  by  all  the 
Bankrupts  Notes  they  accidentally  took  in  Business, 
and  kept  them  for  the  purpose  of  such  Exchange.  At 
the  time  of  Messrs.  Fotm^s  Bankruptcy,  the  Petition- 
ers under  the  said  three  several  Firms  bad  collected,  and 
were  the  Holders  of.  Notes  of  the  Bankrupts  to  tha 
Amount  of  276  /.,  and  the  Bankrupts  had  taken  Note& 
of  tho  Petitioners  said  several  Firms,  amounting  in  the 
whole  to  189/.;  but  one  Sadler,  a  Clerk  of  the  Bank- 

(a)  Ex  Relatione. 
Q  Q  3 
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SiriSamue/Jtofiit^^aiidMr.  17t&ofi,fortheABsignees,         isid 
mmied,  that  none  of  tiie  Cases  in  Bankruptcy  had       ^ 
gone  the  length  of  the  demand  made  by  the  Petition  to      ^  f^^r 
he  aUowed  to  set  off  Notes  never  in  the  actual  pos^  In  the  Matter  oC 
session  of  the  Assignees,  hot"  ihade  available  to  the       YooNd. 
Bankrupts  Estate";  imd  contended,  that  n6  part' of  the 
Property  could  be  said  tabe  recovered,  since  more  than, 
die  i8g/.  in  question  remained  due  from  Sadler  to  the 
Bankrupts  Estate^  after  deducting,  the-  ux)L  he  had 
paid :  And  it  was  also  insisted;  that  the  Petitioners  being 
three  distinct  >  Fjrms  could  iiot  Ii^e  ;peiiqit|ed  to  make  a 
joint  proof;  and  tjiat,  if  under  the  circumstances  they 
were  unaUe  to  make  out  the  particular  s6t-6ff  towliidh 
they  were  separately  entitled,  the  Bankrupts  Estate  must 
have  tiie  benefit  of  their  Misfortune,  as  neither  the 
Assignees  nor  the  Bankrupt  bad  made  the  difficulty*. 

\  .  . 

Mi.Ijcach,  in  Reply^^^ontended,:  that  the  habit  and  pttu^- 
tice  of  the  Bankrupts  dealing  wit;h  the  several  Finns  (xf 
the  Petitioners,  according  to^  the  Affidavits  on  both 
ades,  had  in  effect  gone  the  length  of  en^^ing  them  to 
be  considered  as  only  one  Firm,  with  regard  to  the  Bank- 
fupts.  »And  upon  the  other  ^int,  he  coiiteDded,  ithat,. 
if  the  Assignees,  after  the  Compromise  they  had  taken 
upon  them  to  make  with  Sadler,  without  the  PetiitidnerB 
consent,  were  not  to  be  held  responsible  to  the  Petitioners 
for  their  whole  Claim,  still  that  the  Petitioners,  must  be 
entitled  in  some  way  to  the  benefit  of  that  Compromise ; 
and  that  at  any  rate  they  must  be  aUowed  ^  much  of 
the  100/.  fec^ved  firom  Sadler^  as  the  proportion  tkat 
their  Claim  of  189/.  bore  to  the  whole  450/*,  in  respect 
of  which  such  Compromise  was  made. 

The   Vice-Chbncellor  assented  to  Mr.  Leach's  latter 

Q  Q4 
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isie.  position,  and  ordered  that  the  Petitioners  should  be 

allowed  so  much  of  the  loo/.  as  the  pioporticm  of  their 

UvcKZY        ^^^  ^  Claim  of  189/.  to  the  whole  450/.  due  firom 

lo  the  Matter  of  *^a^^^  f  <tnd  that  the  Petitioners  should  make  a  joint 

You  MO.        Proof  upon  the  Bankrupts  Estate  for  the  residue  of 

their  Debt  of  276 /.«  the  Amount  of  the  Bankrupts 

Notes  in  their  hands. 


FRANKLYN   v.   COLQHOUN. 

19th  August     ^^ 

A   Defendant     1  HE  Defendant  had  been  attending  with  his  Solicitor 
who  had  been  at-  before  the  Master,  up<m  a  Warrant  to  produce  Papers, 

en  ng  a     ar-  ^^  ^^^^  arrested  on  the  steps  leading  from  the  Masier^s 

7LeTi:p!:  Office  int«  Southampton  BuUding^, 

duce  Papers^  and 

toas  arrested  on        It  was  now  moved  by  Mr.  Hampsan,  on  an  Affidavit 

leaving  the         of  the  Circumstances,   that  the  Defendant  should  be 
Master's  Office^  discharged;    and  he  cited   Sidgkr  v.  Birch  (a),   and 
discharged  from    Lfj^s  Case  (6). 
the  Arrest. 

Sir  Samuel  Ramilly,  and  Mr.  Dowdeswell,  opposed 
the  Motion,  on  the  ground,  that  this  Case  was  distin- 
guishable  from  the  Cases  cited,  it  not  being  neoessaiy 
that  the  Defendant  should  attend  the  Master  upw  the 
Warrant. 

The  Vice-Chan CELLOR : — 
After  the  Cases  that  have  been  decided,  I  think  this 
Person  must  be  discharged. 

Motion  granted. 

(a)  9  Ves.  69.  (b)  2  Ves.^tuid  Bca.  374- 
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1810. 

In  re  SADLER.  * ^ ' 

y  14th  August. 

JOHN  GRETTON  was  entitled  in  Fee  of  certain  AppUcatumfor 

Estates,  the  legal  Estate  in  which  was  vested  in  one  Uave  to  traverse 
William  Sadler,  deceased,  as  a  bare  Trustee,  who  died  an  Inquintim, 
without  Heire.    A  Memorial    was    presented  to   the  refused,  no  Evi^ 

Lords  of  the  Treasury  by  Gretton,  stating  his  Interest  ^J^^J^  P'o- 
«  ,     v^      ,       ^    r*    «         -  y  »T  .       dnced,  except  the 

in  the  Estates— the  Death  of  Sadler  without  Heirs,  q^^   r  ^^  ^ 

and  praying,   that  the  Lords  of  the  Treasury  would  pScont^tomvaH'' 

advise  His  Majesty  to  grant  the  legal  Estate  in  the  date  the  Inqw* 

Premises  to  him.    An  Inquisitioifk  of  Escheat  was  after-  ^mw. 

wards  taken,  23d  May  1816,  at  the  Sheriffs  Office,  in  the      ^  ^^^  ^'^^ 

County  of  Middlesex,  ascertaining  the  Estates  of  which  '^A*^^^*  ^ 

Sadler  died  seised  in  Middlesex ;  and  by  another  Inqui-  _ 

«  •     r\^       verse, 

siticm  of  the  same  date,  taken  at  the  Secondanes  Omee» 

in  the  City  of  London,  as  to  Property  of  which  Sadler  was 

seised  in  the  said  City,  by  the  King's  Warrant,  reciting 

the  Inquisition,  the  Memorial  of  Gretton,  and  stating 

that  it  had  been  made  to  appear  to  the  Commissioners 

of  the  Treasury,  that  Sadler  was  seised  of  the  escheated 

Premises,  as  a  bare  Trustee  thereof,  and  not  for  his  own 

use  and  benefit ;  and  that  if  Sadler  had  left  an  Heir, 

such  Heir  would  be  seised  thereof,  in  Thist  for  Gretton 

and  his  Heirs.    A  Grant  was  made  of  the  Estate  to 

Gretton  in  manner  therein  mentioned. 

A  Petition  was  now  presented  by  Charles  Sadler, 
claiming  to  be  Heir  at  Law  of  William  Sadler  deceased, 
the  Trustee,  and  insisting,  that  the  legal  Estate  in  the 
Estates  in  question  was  vested  in  him,  and  praying  ho 
might  be  at  liberty  to  traverse  the  Inquisitions. 

The  Petition  was  supported  by  the  Affidavit  of  the 
said  Charles  Sadler. 


sBi 
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In  re 

SADLBft. 


1816.  Mr.  Fonblanque,  Mr.  Leach,  and  Mr.  Rcntpell,  for  the 

Petition,  insisted  on  the  facts  stated  in  the  Affidavit  of  C. 
Sadler,  as  showing,  prim&fade,  he  was  the  Heir  at  Law 
of  William  Sadkr,  and  being  8o»  he  was  entitled  to  the 
Prayer  of  this  Petition,  that  his  claim  might  be  folly 
investigated.  The  Jurisdiction  of  the  Court  in  these 
Cases  is  dear  from^  the  Decision  in  £r/»0K6  WeUter{a). 

• 
Sir  'Samuel  Romilfy,  and  Mr.  Hall,  contended, 
that,  no  Evidence  that  could  be  attended  to  was 
adduced  to  show  that  the  Petitioner  was  the  Heir  of 
Sadler.  The  only  Affidavit  is  that  made  by  the  Peti- 
'  tioner.  To  support  such  a  Petition  as  thisr  Ae  Affi- 
davits of  other  Persons  ought  to  be  Jiroduoed  in  cono- 
boration  of  it.  On  our  Part,  there  are  several  AffidaTits 
contradictinig  that  made  by  this  Petitioner,  and  showii^ 
that  he  is  not  the  Heir.  No  Ca8e,..therefote,  is  made 
in  support  of  this.  Petition.  Supposing  he  was  Heir, 
yet  he  would  be^  merely  a  Trustee,  the  beneficial 
Interest  in  the  Estate  being  in  Gretiofi,  and  he  would 
be  bound  to  ccmvey  to  him. 

The  Vice-Chancellor  considered  £r  parte  Webster  as  s 
Decision,  that  the  Court  has  Authority  to  allow  a  Tra- 
verse, the  Case  appearing  to  have  been  determined  after 
consideration,  though  the  grounds  of  the  Judgment  were 
not  stated.  But  His  Honor  expressed  a  doubt,  whether  a 
Person  claiming,  as  in  this  Case,  merely  as  a  bare  Tnisteei 
ought  to  be  allowed  to  traverse.  He  commented  upon 
the  Affidavits  and  the  Deeds  which  were  produced ;  and 
concluded  from  them  that  no  primd  fade  Case  was 
made   out,    showing  the  Petitioner  to  be  the   Heir  at 

(a)  6  Ves.  p.  809. 
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Wttt  the  deceased  Sadler.    There  wbb  only  hie  otm  1816. 

,  nhich  was   by  no  means   conctosive,   and  was 

,.       ,  J»  re 

i  cciitradicted.  Sadler. 

Petition  dismisBod' 


ft-'parte  HARRIS  and  Others,  in  re 
*"  CHRISTOPHER. 

15th  August. 
',  and  in  ihe  Month  of  October  1814,  Har-  Qrdcr/or  Goods 
rSf  the  FetitJonerB,  carried  on  the  husincsa  by  tm>  fartiiert ; 
rchants,  and  had  a  bouse  at  Oporto.  aftenoardi  Part- 

'  nersAipduiolvedi 

B  Month  of  October  1814.  ITtomas  chris-  '',^'"''^'"^°" 
,,,-,,„  ,,  .,  ,m.  tie  too  Partners, 

i  John  Reay,  who  then  earned  on  the  Business  .  tedonl 

\  'Merchants,  in  Copartnership,  gave  an  Order  j„  ^ne  wAo  car- 
V'Petitioners  to  supply  them  with  One  Hundred  ried  on  a  sepa- 
J  of  Fort  Wine,  which  Order,  on  the  iSth  of  the  rate  Trade,  and 
Month,  was  foiwarded  to  their  House  of  Business  ""  ^"^  _^'''- 

and  on  the  «4th  of  January  1815,  the  Wine  ""^  '"  ^'"; 
w,.        ,         „  i.'t>ii..        <        ""  elmm  can  be 

Bbippea  at  Uparto  tat  England,  and  consigned  to       ^^        .r^ 

ypker    and    Reay,  the  Bills  of  Lading  being  for-  ^tier  Partner, 
i  to  thorn  ;  autl  the  Wine  arrived  in  the  Thames      On  a  Di$tolu- 
arch  following.  ''O"  "/  i'artner- 

thip,  the  retiring 

fc  the   Month  of  December  1814,  CkrUtopitr  and  ^'^''•"- ««* "' 
P  ,         ,.      ,        ,    .     T,  ,  .  -         concern,  wUh  the 

I  i^reed  to  dissolve  their  PartnerBhip  on  or  from  Parinerskiv  Pro- 
perty, to  the  other,  bmt  tome  of  the  Parinerthip  Property  remain*  in  the 
PartnertAip  Noma,  and  in  the  order  and  dispontion  of  both.  They  after- 
vords  become  Bankrufli,  and  separate  Commissions  issue  againrt  them, 
ffherc  bmig  Property  outstanding  in  the  Partnership  Names,  He  joint  Cre- 
5  camiot  j-ruvt  under  the  separate  Commission  against  tit  rctiriag  Partner. 


;t 
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the  3t6t  of  that  Month,  and  Notice  of  snch  Dissolatioff 

was  inserted  in  the  London  Gazette.    The  tenns  of  the 

Ex  parte       Dissolution  were,  that  Christopher  should  receive  i  Oflook 

others.         ^  Stock,  Cash,  and  Bills,  in  discharge  of  all  Claims  and 

,11  re  Demands  on  the  Partnership  Property,  and  that  Remf 

CHRisToPHEft.  *  should  receivo  and  pay  all  the  Debts  dtie  wad  owing  to  and 

from  the  said  Co-partnership,  and  release  and  indemnify 
Christopher  therefirom ;  and  a  Memorandum  in  Writing 
to  that  effect  was  drawn  up  and  signed*  by  Christopher 
and  Reay.  Afterwards,  in  pursuance  c^  this  Agree-^ 
ment,^the  Sum  of  10,000/.  was  paid  to  Christopher; 
and,  from  the  time  of  the  Dissoluti(m  of  the  Partnershi]^ 
Reay  continued  in  the  House  of  Business  where  the 
Partnership  had  been  carried  on ;  sold  and  disposed  of  the 
quondam  Partnership  Property  as  he  thought  proper; 
continued  the  Trade  on  his  own  separate  Account, 
and  contracted  Debts  and  Engagements  in  his  sole 
Name:  Christopher  also  carried  on  the  tsade  of  a  ^^Hne 
Merchant,  in  another  place,  on  his  separate  Accounts 

On  the  shipping  of  the  Wine  at  Oporto,  the  House 
there  drew  a  Bill  of  Exchange,  dated  1st  January  1815, 
for  the  Sum  of  4,200/.,  the  Amount  of  the  Wines,  on 
Christopher  and  Reay,  payable  at  Twelve  Months  date 
to  the  Order  of  the  Petitioners.  Upon  this  Bill  bang 
presented  for  acceptance  at  the  house  of  Christopher  and 
Reay,  Reay  refused  to  give  a  joint  Acceptance,  and 
accepted  the  Bill,  in  his  own  name  only.  The  Wines 
were  delivered  to  Reay,  in  March  1815. 

On  the  3i8t  July  1815,  Reay  was  declared  a  Bank- 
rupt. 

On  the  2  2d  August  1816,  Christopher  was  declared  a 
Bankrupt. 
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On  the  29th  August  1816,  the  Petitioners  applied.  1816^ 

l)ut  were  not  permitted,  to  prove  their  Debt  under  Chris- 

topher'8  CommisBion.  Harew'L 

Others, 
Under  these  circumstances  a  Petition  was  presented,  in  re 

praying,  that  the  Commissioners  might  be  directed  to  Christopher. 
admit  the  Proof,  or,  if  the  Petitioners  were  not  allowed 
to  prove  their  Debt  against  the  separate  Estate  of 
ChrUiopher  until  the  whole  of  the  separate  Creditors 
were  fully  paid  and  satisfied,  then  that  the  CiHumis- 
sioners  might  be  directed  to  enter  a  Claim  for  the  Pe- 
titioners on  the  Proceedings  under  the  Commission, 
for  the  amount  of  their  Debt;  and  in  case  there 
should  be  any  surplus  of  the  separate  Estate,  after 
paying  the  separate  Creditors  in  full,  that  such  surplus, 
or  a  sufficient  part,  might  be  paid  to  the  Petitioners. 

Mr.  Cutten,  in  support  of  the  Petition :— * 

There  being  no  solvent  Partner,  nor  any  Partnership 
Effects,  this  Petitioner  is  entitled  to  prove  under  Chris* 
topher'a  separate  Commission.  By  the  Agreement  on 
the  Dissolution  of  tiie  Partnership,  all  the  Partnership 
Effects  became  the  sole  and  separate  Property  of  Reay. 
He  acted  upon  it  as  such,  and  carried  on  the  Trade  on 
his  separate  Account,  and  contracted  Debts. 

Mr.  Cooke,  contra  ;— 

It  is  true,  there  is  no  solvent  Partner,  but  there  cer- 
tainly are  Partnership  Effects,  and  therefore  these  Peti- 
tioners are  not  entitied  to  come  upon  Christopher^^ 
separate  Estate.  The  Agreement  on  the  Dissolution  of 
the  Partnership  was  as  stated,  but  there  is  Partnership 
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1816.         Property,  the  possession  of  which  was  not  delivered  to 

Reay.    The  Debtors  to  the  Partnership  of  Christopher 

H  RRis  and     ^^^  Reay  had  Notice  that  the  Partnership  was  dissolved, 

others,        but  they  had  no  Notice  that  the  Partnership  Debts  were 

in  re  assigned  to  Reay,  consequently  the  Debts  remained  ''  in 

Christopher,  the  order  and  disposition"  of  Christopher  and  JReoy,  and 

under  the  21  Jac.  c.  ig,  must  be  considered  still  as 
Partnership  Property.  At  the  time  of  the  Dissolutioo 
of  the  Partnership,  and  at  the  Bankruptcies  of  Reay 
and  Christopher 9  there  was  also  some  Port  Wine  of  the 
Partnership  standing  in  their  Names  in  the  London 
Docks,  without  any  Notice  having  been  given  i£  any 
alteration  of  the  Property.  This,  therefore,  under  the 
Statute  of  James  (a),  must  be  considered  as  Partnership 
Property,  it  remo^ng  "  in  the  order  and  dispositioD  ** 
of  Christopher  and  Reay. 

There  is  another  fundamental  objection  to  this 
Petition.  The  Debt  of  the  Petitioners  must  be  con- 
sidered as  the  separate  Debt  of  Reay  only.  The  Order 
for  the  Wines,  it  is  true,  was  in  the  joint  Names,  but 
before  the  Delivery  of  them  the  Partnership  was  dis- 
solved, and  the  Petitioners  had  Notice  of  the  Dissolution. 
The  Petitioners  drew  a  Bill  for  the  Wines  on  Christopher 
and  Reay,  but  when  it  was  presented  at  the  house 
where  the  Partnership  had  formerly  been  carried  on, 
and  where  Reay  carried  on  his  separate  concern,  Reay 
refused  to  accept  the  Bill  in  the  Partnership  Firm,  and 
accepted  it  only  on  his  own  separate  Account,  and  in 
his  own  Name,  and  the  Wines  were  afterwards  delivered 
to  Reay,    It  must,  therefore,  be  considered  as  a  Delivery 

(a)  31  Jac.L  c.  19. 
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of  the  Goods  to  Reay  only,  and  on  his  separate  Account; 
a  Debt  of  his;  nor  did  the  Petitioners  think  of  makings 
any  Demand  on  Christopher  until  it  was  found  that 
Reay  was  insolvent. 

Mr.  Cullen,  in  Reply : — 

The  Statute  of  James  operates  only  to  vest  the 
Property  in  the  Bankrupt  who  gained,  or  might  have 
gained,  a  false  Credit  by  it.  The  Statute  has  nothing 
to  do  with  Property  possessed  by  other  persons.  If, 
therefore,  it  remained  apparently  the  Property  of  some 
other  person  than  the  Bankrupt,  it  does  not  apply* 
This  is  a  Case  not  within  the  mischief  intended  to  be 
prevented  by  the  Act,  and  it  does  not  apply.  The 
Wines  and  the  Debts  must  be  considered  as  the  sole 
Property  of  Reay,  and  not  as  Partnership  Property. 

Then  as  to  this  being  the  separate  Debt  of  Recnf^ 
It  is  admitted  that  the  Order  for  the  Wine  was  on  the 
joint  Account ;  nor  did  the  subsequent  conduct  of  Reay 
exonerate  Christopher  from  his  liability  in  respect  of 
such  Order. 

The  Vice-Chancellor  :— 

Two  Questions  arise  out  of  this  Petition ;  1st,  Whether 
the  Petitioners  Debt  is  to  be  considered  as  the  separate 
Debt  of  Reayl  and  2dly,  Whether,  supposing  it  a  Part* 
nership  Debt,  there  are  any  outstanding  joint  Effects ; 
for  if  there  are,  it  is  very  clear  tlie  Petitioners  cannot 
prove  against  the  separate  Estate  of  Christopher, 

With  respect  to  the  first  question,  it  is  said,  that 
though  the  Wines  were  originally  ordered  by  both,  tbey 
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Ea  parte 

Harris  aD4 

others, 

in  re 

Christopbxiu 
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1816.         were  only  deliyered  to  Reay.    The  joint  Order  was  on 

the  14th  October  1814,  to  send  one  hundred  Pipes  of 

H      ^and     ^^^  Wine  from  OpoHo ;  and  Notice  was  given  by  Chm- 

f^^y^^n         i(»pher  and  JReoy  to  the  Petitioners,  on  the  sist  Deoem- 

imre  ber  1814,  that  they  had  dissdved  their  Partnenhip. 

Chbistophsr.  After  this  Notice,  the  Bill  for  the  Wines  was  drawn 

ftom  Oporto  ist  February  1815,  befoie,  as  it  b  admitted. 
Notice  had  reached  the  House  there,  of  the  DiaaolutiQD 
of  the  Partnership.  The  Bill  was  drawn  in  the  same 
manner  as  Bills  had  before  been  drawn,  on  the  Partner- 
ship, such  Bills  having  befcnre  been  accepted  in  the 
joint  Names.  When  this  Bill  for  4,300/.  was  presented 
to  JZeoy,  he  refused  to  accept  in  the  joint  Names,  and 
would  only  accept  it  separatdy,  and  on  his  indiriduil 
account  The  Petitioners  not  then  having  ddivcred  the 
MTines,  might  have  refused  to  do  so,  unless  a  joint 
Acceptance  was  given ;  but  instead  of  doing  so,  they 
take  the  separate  Acceptance  of  Rtay,  and  afterwards, 
in  March,  ddiver  the  Goods  to  Reay  alone.  It  is  sworn 
also,  that  the  Petitioners  had  other  transactions  in  the 
way  of  business,  with  Reay  alone,  and  also  bought 
Goods  of  him  in  his  separate  Trade ;  and  it  is  only  when 
Rtay  became  a  Bankrupt,  that  they  make  any  intima- 
tion of  their  claim  upon  Christopher.  The  PetitionerB 
do  not  swear  they  delivered  the  Goods  to  ChristojAer 
and  Reajf,  upon  the  jmnt  Credit  of  the  two;  and  it  is 
sworn  by  Christopher,  that  he  did  not  cmisider  the 
Wines  as  his.  If  this  Case  went  before  a  Jury,  I  think 
they  would  have  no  doubt  that  this  was  the  sepantte 
Debt  of  Reayi/wad  such  is  My  conclusion,  from  the 
Affidavits.    This  puts  an  end  to  the  Petition. 

With  respect  to  the  other  point,  there  is  no  Case 
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where  an  Agreement  between  two  Partners,  on  a  Disso-  I8I6. 

lution  of  the  Partnership^  has  been  held  to  convert  the 
Partnership  Property  into   separate   Property,  unless    u  a 

where,  accoiding  to  the  nature  of  the  Property,  there        otben, 
has  been  a  change  of  Possession  in  pursuance  of  the  in  re 

Agreement.  Ex  parte  Ruffin{c),  Ex  parte  Fell{d),  and  CiiBisTOFfEit. 
other  Cases  (e),  determine,  that  two  Partners  may,  bona 
fide^  agree  to  dissolve  their  Co-partnership,  and  that 
what  was  before  the  Property  of  the  two,  shall  become 
the  separate  Property  of  one ;  but  those  Cases  do  not 
decide  that  such  an  Agreement  is  complete,  though 
Possession  of  the  Partnership  Property  is  not  given 
according  to  the  Contract.  To  render  such  Agreement 
complete.  Possession  of  the  Partnership  Prpperty  muft 
be  given  by  the  retiring  Partner  to  the  other.  If  no 
change  of  Possession  follows  the  Agreement,  agree* 
ably  to  the  Contract,  the  Property,  in  case  of  Bank- 
ruptcy, is  considered  as  Partnership  Property;  the 
quondam  Partners  continue  tfie  visible  Owners,  and  it 
is  within  the  Statute  (y*),  it  being  in  their  order  and 
disposition ;  and  in  case  they  become  Bankrupts,  it  is 
not  the  separate  Property  of  the  one  Partner,  but  must 
be  considered  as  Partnership  Property,  and  divisible 
amongst  the  Partnership  Creditors.  In  this  Case,  there 
was  no  change  of  Possession  as  to  the  Wines^  or  the 
Debts.  The  Wines  remained  at  the  Docks  in  the 
Names  of  CAm/opAer  and  IZeoy;  they  appear  there  as 
joint  Property ;  no  Possession  of  them  was  given  ac- 
cording to  the  Contract.    These  Wines,  therefore,  were 


((C)  6  Ves.  119.  (f)  See  JEr  partt  WiUiamt^ 

id)  10  Ves.  347.  11  Ves.  3. 

(/)  21  Jac.  I.e.  19. 

R  B 
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1816.   ^  ''  in  the  order  and  disposition"  of  ChristofJier  and  jRnry; 

and  being  so,  the  Statute  of  James  applies,  and  thej 

Has.  18      d  ^^^^  ^  considered  as  outstanding  Partnership  Propertj. 

others  ^^  ^^^  points,  therefore,  this  Petition  is  unfounded. 

mre 
Christopher.  Petition  dismissed,  iivith  Costs. 


■ssas: 


MARPLES  and  others  v.  BAINBRIDGE  and  others. 
34th  and  sgth 

August. 

The  Testator  be-  ThOMAS  MARPLES,  by  his  WiU,   iith  Januaiy 

queatkedtoAM.  ^305,  bequeathed  to  his  Wife,  Anne  Marples,  '*  should 

*  .      ^^  she  survive    and  continue  unmarried,  all  his  Goods, 

^    ,.    *  Chattels,  Estate,  and  Effects  at  the  time  of  his  death,  to 

continue  tw-  ' 

marriedy  all  his  ^^>  occupy  and  possess  the  same  during  the  term  of  her 

Goods,  Chattels,  natural  Ufe,  and  from  and  immediately  after  her  death," 

Estate,  and  he  disposed  of  the  same.    The  Testator  also  bequeathed 

^ects,  at  the      ^  j^j^  ^jf^  ^^le  Tenant  Right  of  his  Farm  at  S , 

D   th  t  ^^^  appointed  Bainbridge,  and  another.   Executors  of 

occupy   and  ^^  Will;  but  Bainbridge  alone  proved  the  Will. 
possess  the  same 

during  the  Term  The  Testator  died,  1 5th  January  1 805.    Anne  Marples, 

of  her  natural  ^^  Testator's  Widow,  entered  into  Possession  of  the 

^'.       J-  f  I  Farm,  and  of  the  Testator's  Property;  and  afterwards, 

after  her  Death  "  7^^  ^^^^^  ^^^^'  married  the  Defendant  George  Andrew, 
he  disposed  of 

the  same.  A.M.  The  Plaintiffs,  some  of  them  Legatees,  and  all  of 

married.    The  them  next  of  Kin  of  the  Testator,  now  filed  their  Bill 

V^^'T*  against  Bainbridge,    the  Executor,    and    also  fi^ainst 

1^ .  George  Andrew,    and    his  Wife   Anne  Andrew,   late 

Ann  Marples,  insisting,  that  by  the  second  Marriage, 
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Xieorge  Andrexo  became  entitled,  in  right  of  his  Wife, 
only  to  such  Interest  in  the  Fann  as  the  Testator  had 
at  his  Death;  and  that  the  Legacies  became  payable; 
and  that  the  residue  of  the  Testatoi^'s  personal  Estate 
became  distributable  amongst  die  Plaintiffs,  the  next  of 
Kin;  and  the  Bill  prayed  an  Account — ^payment  of  the 
Legacies — ^and  that  the  Residue  should  be  ascertained 
and  divided  amongst  liie  Plaintiffs. 

To  this  Bill  a  Demurrer  was  put  in,  but  overruled,  on 
the  ground  that,  supposing  it  to  be  true  that  no  For- 
feiture v^ras  incurred  by  the  second  Marriage,  nor  any 
(nresent  Distribution  to  take  place,  yet  the  Plaintiffs 
were  entitled  to  an  account  of  the  Residue. 

The  Defendants  afterwards  put  in  their  Answers;  and 
Andrew  and  his  Wife,  insisted,  that  no  Forfeiture  was 
incurred  by  the  second  Marriage;  -and  that  the  Legacies 
had  not  become  payable,  or  the  Residue  distributable. 


1816. 

Makplbs 
aud  others^ 

v. 

Baindridg£ 

and  others. 


Mr.  Leach,  and  Mr.  Parker^  for  the  Plaintiffs. 


Mr.  Fonblanque,  and  Mr.  Bew/on,  for  the  Defendants, 
contended,  that  the  Condition  was  such  as  the  Law 
win  not  allow.  A  Condition,  that  if  the  Testator's 
Widow  should  marry  during  her  infancy  the  Property 
should  go  over,  would  be  good;  but  a  Condition, 
generally,  in  restraint  of  any  future  Marriage,  is  not 
good,  which  was  the  Rule  in  the  Civil  Law,  as  appears 
from  the  Digest  (g). 

(g)  Lib.  35,  tit.  1,  C.62.  S.2. 
R  R  2 


59« 
me. 

% V ' 

Marplbs 
and  others, 

V. 

Bainbkidoe 
and  others. 
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There  is  no  Gift  over,  on  the  event  of  the  bcooimI 
Marriage,  but  only,  on  her  death:  Supposing,  th^refora^ 
thid  Condition  were  such  as  the  Law  allows,  yet,  heiag 
a  Bequest  of  Personal  Property,  -and  there  bdi^  no 
immediate  Bequest  over,  on  breach  of  the  Condition, 
the  Condition  must  be  considered  fit  terrortm  only. 
Fry  V.  Porter  (i)»  Pullen  v.  Ready  (Jc),  Harvey  v, 
Aston  (J),  and  Scott  v.  Tyler  (m). 


Mr.  Leach,  in  Reply : 
A  Bequest  during  Widowhood,  or  until  -a  seeoiri 
Marriage,  is  good.  This  cannot  properly  be  c(»isideied 
as  a  Condition^  it  is  a  Bequest  to  her  so  long  as  she 
continues  unmarried.  The  Interest  in  ihis  Property 
upon  the  second  Marriage,  and  until  the  Wife's  Death, 
devolves  upon  the  Plaintifis,  the  next  of  Kin,  it  boC 
having  been  disposed  of. 


agth. 


Hie  VrcE-CHANCELLOR  [after  stating  the  Case]:^ 
The  Cases  are  numerous  on  this  subject*  When 
there  is  a  Bequest,  like  the  present,  of  Personal  Pro- 
perty, upon  a  Conditicm  subsequent,  and  no  Bequest 
over  on  breach  of  the  Condition,  the  Condition  is 
considered  only  tn  terrorem.  It  has  been  argued,  that 
this  is  not  a  Condition,  but  a  Bequest  till  the  second 
Marriage^;  but  that  is  too  refined  a  distinction;  nor 
will  the  Court  feel  disposed  to  put  such  a  constmction 
on  the  Will,  as  will  occasion  a  Forfeiture.  The  lan- 
guage imports  a  Condition,  just  as  much  as  if  the  words 


(t)  1  Cb.  Cat.  168;  iMod. 
86,300;  3  Ch.  Rep.  26. 
(k)  2  Atk.  187.    ' 


(0  1  Atk.  375. 

(m)  2  Bro.  Ch.  Ca.  488. 
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ti8ed>  were/  if,  or  ptfyvided,  she  coiitinue  unmarried.    It  iBtC. 

must  be  considered  as  a  Condition  subsequent.  The 
Testator's  Wife,  therefore,  is .  entitled  to-  this  Property 
during  her  life,  but  the  Plaintiffs  must  have  an  Account, 
and  aiB  entitled  to  have  the  Property  secured.  Biainiridgb 

and  others^ 


Marples    and 
others, 

V. 


ANNESLEY    and  another,    v.   MUGGRIDGfi 

and  another. 

«7tb  August. 

A  BILL  was  filed,  ist  June  1816,  by  the  Assignees^  Auctioneer,  on 

of  a  Bankrupt  Vendor,  against  Muggridge,  a  Purchaser  Motion  of  Ven- 

of  tWe  Houses  from  the  Bankrupt  j.  against  Scott,  the  ^^''*  ordered  to 

Auctioneer,  who  sold  the  Houses,    and  also  against  ^^    ^^  *7; 
1^     «       1  ^T  .    '       »  n    1     m       .  1      Court,  minvahts 

Marsh,  who  was  Heir  at  Law  of  the  Testator,  under  chareetandEx' 

whose  Will  the  Vendor  claimed,   praying   a  specific  penses;  and  Ven* 
performance  of  the  Agreemcmt  to  Purchase  by  Mug-  dee  restrained  fy 
gridge,  and  that  Scott  might  pay  to  the  Plaintiffs  the  Injunction  from 
Deposit  paid  on  the  Sale  of  the  Houses,  and  that  Proceeding  in  Us^ 
Muggridge  nught  be  restrained  from  proceeding  in  his-    ,   ^^^^^ 
Action  against  Scott  to  recover  his  Deposit,  and  that  ^  ^^^  j^^. 
Scott  might  be  restrained  from  paying  such  Deposit  to  tji  which  Actum 
him ;  and  that  Marsh  might  either  join  in  C!onyeyances  he  had  obtained 
to  the  Purchaser,   or  admit  the  Will  of  Sir  Charles^  J^*^g»*^^  for 

Marsh,  the  Testator,  under  whom  the  Vendor  daitned  as  ^^J^^oUAmount 
^    .  of  the  Deposit* 

Devisee.  "^  ^ 

The  Defendant,  Muggridge,  by  his  Answer,  insisted, 
the  Plaintiff  could  not  make  a  good  Title;  and  that, 
under  these  circumstances,  he  was  justified  in  bringing 
an  Action  for  the  Recovery  o(  his  Deposit;  and  stated, 

B  R3 


CASES    IN    CHANCERY. 


595 


Security  of  the  Party  who  should  appear  eventually 
entitled  to  the  Deposit;  but  if  Scott  was  allowed  to 
make  the  deduction  he  claimed,  the  Security  to  Mug' 
gridge  would,  pro  tafUo,  be  lessened.  ScoU  must  look 
for  his  remuneration  to  those  who  employed  him  to 
sell.    There  is  no  Case  on  this  point. 

Mr.  Wakefield,  in  Reply : — 
An  Auctioneer  is  always  considered  as  entitled  to 
deduct  the  Expenses  of  the  Sale  out  of  the  Deposit. 
He  has  paid  the  Duty  on  the  Sale.  The  Suit  may 
exist  for  years ;  and  is  the  Auctioneer  to  lay  out  of  his 
Money  all  the  time  ?  In  a  similar  Case,  of  Humphrys 
V.  HoUist,  January  1814,  The  Lord  Chancellor  directed 
the  Auctioneer  to  pay  in  the  Deposit,  after  deducting 
his  Charges  and  Expenses. 

Mr.  Treslove  ^Amicus  Curiie] : — 
I  was  in  that  Cause.  Mr.  Roupell  and  myself  settled 
the  Minutes  according  to  what  we  considered  the  usual 
course  in  these  Cases;  other  points  were  much  dis- 
cussed ;  but  there  was  no  Argument  upon  the  Auctioneer's 
right  to  retain. 

The  Vice-Chancellor  : — 
The  Purchaser  has  obtained  a  Judgment  which  en 
titles  him  to  the  whole  amount  of  the  Deposit  in  the 
hands  of  Scott,  the  Auctioneer;  nor  did  Scott,  insist  on 
any  set-off,  or  oa  any  right  to  retain;  Muggridge,  there- 
fore, has  strong  ground  for  insisting,  if  an  Injunction  is 
granted,  it  ought,  at  least,  to  be  accompanied  with  an 
Order  for  the  payment  of  the  full  amount  of  the 
Deposit  Money  into  Court.  On  the  other  hand,  the 
Auctioneer  may  reasonably  urge  that  he  has  a  lien  on 
the  Deposit  in  his  hands,  for  his  charges  and  expenses. 

R  R  4 
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Pending  the  dispute  as  to  the  Title,  all  the  rids: 
respecting  the  Deposit  rests  with  the  Vendor: — ^For 
though  the  Auctioneer  is,  to  a  certain  degree,  a  Stake^ 
holder  for  Vendor  and  Vendee,  yet  so  far  as  respects 
any  risk  as  to  the  Deposit,  the  Auctioneer  is  con- 
sidered as  the  Agent  only  of  the  Vendor.  I  lately 
had  occasion  to  consider  this  subject,  on  a  Question 
made,  as  to  Interest  upon  a  Deposit  (a).  The  Deposit 
is  the  Vendor's  Money;  and  the  risk  belonging  to  it 
is  his ;  and  if  the  Vendor  moves  to  have  the  Deposit 
paid  into  Court  (which  on  large  Purchases  it  is  always 
prudent  to  do  for  the  sake  of  security,  and  to  oblain 
Interest  on  the  Deposit),  there  is  good  ground  for  the 
Auctioneer  insisting  to  have  his  Costs  and  Expenses 
first  deducted ;  and  not,  as  in  a  Case  circumstanced  like 
this,  be  compelled  to  wait  the  termination  of,  possibly,  a 
protracted  Law  Suit  o(  many  years  continuance.  The 
Case  which  has  been  cited  of  Humphtys  v.  HoUisi,  shows 
what  has  been  done  by  the  Court  in  circumstances-  like 
the  present.  When  the  matter  was  mentioned  b^ore, 
I  desired  the  Cases  might  be  looked  into.  No  Case  but 
that  has  been  found.  The  Order  there  seems  reason- 
able. The  only  difference  between  the  Cases,  is,  that 
in  this,  a  Judgment  at  Law  has  been  obtained;  but 
that  makes  no  difference.  I  must,  therefore,  order 
Scott  to  pay  in  the  Deposit,  minus  his  charges  and 
expenses.  I  admit  this  may  operate  hardly  upon  the 
Purchaser,  if  the  Contmct  is  not  established;  but  I 
think  it  proper  to  follow  the  Case  to  which  I  have 
adverted. 


(fl)  See  Smith  v.  Jack" 
son,  post.  p.  6i8.  That  Case, 
and  some  others,  owing  to  the 


want  of  Papers,  ba\e  not  been 
presented  in  chronological 
order. 
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JEUDWINE  V.  ALCOCK  and  another. 

a7th  August. 

On  the  18th  April  1815,  a  Bill  was  filed  by  the  After  a  Rq^orty 
Plaintiff  for  a  specific  performance  of  a  Purchase  Agree-  '»*»^*  wucan- 
ment.    The  Defendants  put  in  Answers;  and  after- •^^    i^^b 
wards^  on  Motion,  an  Order  was  made,  21st  July  1815,        Master 
referring  it  to  Master  Alexander,  to  see  if  a  good  Title  another  Master, 
could  be    made.     The  Master  reported,  22d    March  in  another  pro* 
1816,  in  favour  of  the  Title.    No  exception  was  taken  ceeding^  nuuU  a 
to  the  Report;  and  on  the  14th  May  i8t6  it  was  abso-  ^o^t,  by  which 

lutely  confirmed.  '*i"?T 

^  affected.    On 

Motion  to  refer 
On  the  18th  July  1816,  the  Defendant  presented  a  the  Title  hack 

Petition/ supported  by  Affidavit,  praying  a  Reference  ^oMc  Master 

back  to  the  Master  as  to  the  Title ;  and  stating,  that  on  ^^^^  had  reported 

the  17th  June  1816,  the  Defendant  received  Notice  there  was  a  good 

from  Charles  Browmns*  Esq.,  the  Committee  of  the         '   ,  ^ 

,  ,  WM  made  for 

Person  and  Estate  of  Louisa  Browning,  a  Lunatic,  who  ^j^  purpose. 
claims  the  Estate  in  question;  enclosing  a  Report  of 
Master  Harvey,  dated  7th  May  1816,  in  which  he 
stated,  that  in  pursuance  of  an  Order  made  in  the 
Lunacy,  24th  July  1815,  whereby  he  was  directed  to 
inquire,  whether  it  would  be  proper,  and  for  the  benefit 
of  the  Lunatic  and  the  Estate,  that  any,  and  what, 
steps  ought  to  be  taken,  or  proceedings  had,  to  recover 
possession  of  the  Estate  and  Premises  mentioned  in  the 
Order  (the  Premises  purchased  by  the  Defendant): 
and  that  the  Master  was  of  Opinion,  under  the  circum- 
stances, it  would  be  proper  to  file  a  Bill  for  the  Recovery 
of  tile  Estate.  An  Affidavit  was  filed  by  the  Defen- 
dant and  his  Solicitor,  in  which  they  negatived  any 
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knowledge  of  the  proceedings  before  Master  Harvey,  till 
after  the  Report  was  absolutely  confirmed. 

The  objection  to  the  Petition  was,  that  the  Report 
being  confirmed,  the  subsequent  proceedings  before 
Master  Harvey  could  not  affect  it;  but  on  the  other 
side  it  was  said  that,  there  ought  to  be  a  Reference  back 
to  Master  Alexander,  as  to  the  Title,  as  the  Report  of 
Master  Harvey  afibrded  strong  reason  to  believe  a  good 
Title  could  not  be  made ;  and  the  Vice-Chancellor  was 
of  that  Opinion ;  and  that  under  the  circumstances  the 
Title  ought  to  be  referred  back  to  Master  Alexander  to 
report  again  upon  it. 

Sir  Samuel  Romilly,    and    Mr.   Wilson,  for  the 
Petition. 

Mr.  Leach,  and  Mr.  Dowdeswell,  contra :— - 


Exyarte  SHAW  and  another^ 

1  HIS  was  a  Petition  to  supersede  a  Commission  -of 
Bankruptcy  against  John  Taylor,  on  two  grounds: 
First,  that  the  Debt  of  the  Petitioning  Creditor,  Ling, 
arose  from  so  much  Money  received  by  the  Bankrupt 
as  Clerk  or  Book-keeper  to  Ling,  in  the  course  of  his 
Employment,  and  as  to  which  Ling  had  sworn,  before  a 
Justice  of  the  Peace,  that  the  Bankrupt  had  fraudu- 
lently and  feloniously  embezzled  the  same;  which  if 
p  true,  it  was  Felony  (a),  and  in  consequence,  the  civil  rights 

against  the  Debtor  on  the  ground  that  the  absolute  Bill  of  Sale  was  an  Act 
of  Bankruptcy. 


29th  August. 

A  Creditor 
who  assents  to 
and  acts  under 
an  absolute  Bill 
of  Sale  for  the 
Benefit  of  Cre- 
ditors,  hut  does 
not  sign  the 
Deedf  cannot 


{a)  Vid.  39  Geo.  UI.  c.  85. 
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of  Ling  were  merged,   and   therefore  he   could  not         IB16. 
sue  out  a  Commission.    Secondly,  That  the  Act  of 
Bankruptcy  was  founded  on  an  absolute  Bill  of  Sale,         g  ^^ 
executed  by  the  Bankrupt  to  the  Petitioners,  for  the     ^^^  anotlierr 
benefit  of  his  Creditors ;  and  that  the  Petitioning  Cre- 
ditor^  Ling,  had  assented  to  the  same,  and  could  not 
therefore  insist  upon  it  as  an  Act  of  Bankruptcy. 

Mr.  Bell,  and  Mr.  Montagu,  for  the  Petition, 

Mr.  CuUen,  contra  ;— 

The  Vice-Chancellor  : — 
This  Commission  is  sought  to  be  superseded  on  two 
grounds,  ist.  That  there  was  no  legal  Debt  to  support 
the  Commission ;  and  adly.  That  there  was  no  Act  of 
Bankruptcy. 

It  is  not  disputed  that  the  Bankrupt  was  indebted  to 
the  Petitioning  Creditor  in  a  Sum  of  120Z. ;  but  it  is  said 
that  the  civil  remedies  for  the  Recovery  of  this  Debt 
were  merged  in  the  Felony.  Was  this  a  Felcmy  within 
the  Act  ?  To  render  it  such,  there  must  be  a  fraudulent 
Concealment  and  Embezzlement.  What  is  Embezzle- 
ment? Not  merely  receiving  Money  as  a  Clerk  and 
Book-keeper.  It  is  said  Ltng  made  a  Charge  of  Felony, 
before  a  Justice  of  the  Peace,  against  the  Bankrupt; 
but  that  does  not  preclude  him  from  insisting  on  his 
Civil  Rights  for  the  Recovery  of  the  Debt.  When  he 
made  the  Charge,  he  might  suppose  a  Fekmy  had 
been  committed.  It  appeared  to  the  Magistrate  to  be 
a  disputed  Matter  of  Account,  and  not  a  Case  for  a 
Prosecution.  lAng,  by  preferring  the  Chai-gc,  under 
a  mistaken  idea  that  the  Bankrupt  had  committed  a 
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1816. 


Ex  parte 

Shaw 

^danotheTT 


Felony^  did  not  lose  his  civil  refnedies  for  the  recovery 
of  the  Debt. 

With  respect  to  the  Act  of  Bankruptcy,  it  appears 
the  Bankrupt  executed  an  absolute  Bill  of  Sale  to  the 
Petitioners.  No  Trust  is  stated  on  the  face  of  the 
Deed;  but  from  the  Affidavits  of  the  Petitioners  it 
appears  that  the  Deed  was  executed  for  the  Benefit  of 
all  the  Creditors.  Then  has  this  Petitioning  Creditor 
Ling,  by  subsequently  assenting  to  the  Bill  of  Sale,  and 
acting  under  it,  made  himself  a  party  to  it  ?  If  he  has, 
he  cannot  resort  to  a  Commission  founding  the  Act  of 
Bankruptcy  upon  that  Bill  of  Sale  (a>  That  woidd  be 
against  good  faith.  It  is  clear  from  the  Affidavits  that 
he  was  cc^nizant  of  the  Deed,  though  not  a  Party  to 
it,  and  agreed  to  receive  payment  of  his  Debt  under  it. 
He  urged  the  Auctioneer  to  seU,  and  approved  of  the 
Sale.  He  called  for  an  Account  of  the  Produce  of  the 
Sale;  and  only  complidned  that  his  Debt  had  not  been 
discharged.  After  thus  by  his  conduct  becoming  a  Party 
to  this  Bill  of  Sale,  he  cannot  sue  out  a  Commission 
on  the  ground  that  the  Bill  of  Sale  was  an  Act  oC 
Bankruptcy.    The  Commission  must  be  superseded. 

Petition  granted. 


Ex  parte  BIRCH. 

30th  August.    In   1812,    Richard  Scarratt,  being  considerably  in- 
A  Petition  to      debted  to  Birch,  the  Petitioner,  executed  a  Warrant  of 
prove  a  Debt,  and  to  Mtay  a  Bankrupts  Certificate,  allowed^  the  delay  in  proo' 
itig  being  accounted  for, 

(a)  Bamford  v.  Barret^  2  105, 106;  and£f /^ar/eCroK^ 
T.  R.  594 ;  and  see  Spottis-  ford,  1  Christ".  Bank^  Lar, 
xjooodc  V.  StockdalCf   Cooper,      p,  97. 
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Attorney  as  a  Security  for  what  was  due,  and  for  future  IB16. 

advances.     In    Hilary  Term,    1815,    Judgment    was 
entered  up  upon  the  Warrant  of  Attorney  for  1,7001.         Birch. 
and.4/.  Costs.    On  the  loth  February  1815,  a  Writ  of 
lieri  Facias  was  issued  upon  the  Judgment,  indorsed  to 
levy  1,700/.  and  upwards,  and  delivered  to  the  Under 
Sheriff  for  the  County  of  Sta^ord,  to  execute  the  same. 
At  the  request  of  Scarratt  the  Writ  was  thrice  renewed, 
and  the  last  Writ  was  ddivered  to,  and  executed  by; 
the  Sheriff  on  the  loth  May  1815.    On  the  preceding 
day,  (gth  May,)  Scarratt  absconded,  and  on  the  follow- 
ing 23d  of  May  a  Commission  issued  against  him,  and 
he  was  declared  a  Bankrupt,  the  Act  of  Bankruptcy 
being  founded  on  the  absconding.  .  Evans,  the  Brother- 
in-Law  of  Scarratt,  was  the  Petitioning  Creditor  under 
the  Commission ;  and  Birch,  believing  the  Commission 
to  have  been  concerted  between  Scarratt  and  Evans, 
directed  the  Sheriff  to  proceed  to  a  Sale  of  the  Groods 
and  Property  of  Scarratt,  which  had  been  taken  in 
Execution  under  Birches  Fieri  Facias,  which  was,  accord- 
ingly, done.    The  Assignees  brought  an  Action  against 
the  Sheriff  for  the  Goods,  and  on  the  16th  March  1816, 
at  the  Assizes  (ot  Stafford,  a  Verdict  was  obtained  by 
the  Assignees  for  the  amount  of  the  Property  taken 
under  the    Execution.     Pending    these    Proceedings, 
Scarratt  procured  his  Certificate  to  be  signed  by  the 
requisite  number  of  Creditors,  and  by  the  acting  Com- 
missioners, and  the  same  was  before  the  Lord  Chan^ 
cellor  for  his  Allowance.    The  Pebt  of  Birch  was  equal 
to  the  amount  of  all  the  Debts  proved  under  the 
Commission.    Under  these  circumstances,  the  Petition 
of  Birch  prayed  for  an  Order,  that  he  might  be  at 
liberty  to  call  a  Meeting  of  the  acting  Commissioners^ 
and  prove  his  Debt ;  and  that  in  the  mean  time  the 
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IBIC*  Allowance  and  CSonfinnation  of  the  Certificate  migbt 

be  stayed ;  and  that  the  Petitioner  might  be  at  liber^ 

„_5^  to  assent  to  or  dissent  from  the  Allowance  of  the  Certi- 
ficate f  and  for  that  purpose^  that  the  Certificate  might 
be  sent  back  to  the  Commissioners  to  re-certify  the 
same  to  the  Lord  Chancellor,  The  Petition  was  sup- 
ported by  an  Affidavit  of  Birch,  verifying  the  facts 
stated  in  the  Petition;  and  further  stated  his  bdieC 
''  until  the  time  that  such  Action  was  tried,  that  the 
said  Execution  was  a  valid  Execution,  and  that  he 
should  have  recovered  the  Amount  levied  under  the 


•ame.'^ 


Mr.  Heald,  and  Mr.  Richards,  for  the  Petition. 

Mr.  Leach,  contra,  contended,  that  no  Case  had 
been  made  in  support  of  the  Petition.  Unless  the 
Petitioner  was  prevented  proving  his  Debt,  by  circum- 
stances not  under  his  control,  the  Court,  though  it  will 
allow  him  to  prove  his  Debt,  will  not  stay  the  Cer- 
tificate. This  Petitioner  thought  proper  to  defend  an 
Action  in  which  he  was  unsuccessful;  and  his  delay, 
on  that  account,  in  proving  his  Debt,  did  not  now 
entitle  him  to  stay  the  Certificate. 

Mr.  Heald,  in  Reply,  observed,  there  was  good  ground 
for  defending  the  Action,  and  nothing  vexatious  or 
dilatory  on  the  part  of  the  Defendant.  Admitting  it 
to  be  true,  that  to  obtain  such  an  Order  as  is  here 
prayed,  the  delay  in  proving  must  be  from  circum- 
stances not  under  the  control  of  the  Party,  this  is 
precisely  that  Case,  and  falls  within  the  principle 
relied  on. 
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The  Vice-Chancelior  :—  ,  ^^^Q- 

Under  the  circumstances  of  this  Case^  the  absconding 
being  the  day  before  the  Expcution^  and  the  Petitioning  Birch. 
Creditor,  the  Brother-in-Law  of  the  Bankrupt,  I  ihink 
there  were  sufficient  grounds  to  induce  the  Petitioner  to 
defend  the  Action  at  Law ;  there  was  nothing  to  blame 
in  his  conduct ;  he  has  sufficiently  accounted  for  not 
applying  sooner;  the  Petition,  therefore,  must  be 
granted. 

Petition  granted. 


Ex  parte  ALSOPP  and  others,  in  re  DICKEN.  4th  and  7th 

May. 

IHIS  was  a  Petition  by  Creditors  who  had  proved  Jssigneesnat 
a  Debt  of  10,669/.  75.  under  the  Commission,  against  justified  in  delay 
Dicken,    praying    an  Order    upon  the  Assignees  for  i^g  V^y^nent  of 
payment  of  the  Dividends  upon  their  Debt,  together  ^^j^^^'*^ 
with  Interest  from  the  time  when  the  Dividend  ought  ^  ..  '.     . 
to  have  been  paid.  ^^^  ^j^^  ^  ^ 

third  Person  of 
By  the  Affidavit  of  the  Assignees,  it  appeared  that  o  claim  upon  the 
J.  B.  Scott  claimed  a  right  to  these  Dividends,  under  ^^^w«(«wff»  «o 
an  Agreement  with  the  Petitioners,  and  on  the  gth  ff^*^  *^^ 
August  1815,  gave  notice  of  their  claim  to  the  Assig-  i^^^ciaLahi 
nees,    and    not    to    pay  over    the   Dividends,  whidi  within  a  reason' 
amounted  to  1,600 /•  85.,  to  the  Petitioners.  able  period  a/ier 

such  notice  of 

The  Assignees  placed  the  Dividends  in  a  Banker's  ^^"^^* 
hands,  and  afterwards,  at  the  request  of  Scott,  laid 
them  out  in  Exchequer  Bills. 

Nq^further  steps  were  taken. 
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'Ex  part€ 

Alsopp  and 

otherBi 

lure 

DlCKEN. 


The  Assignees  submitted  to  act  as  the  Court  should 
direct. 

Sir  S.  Romilly,  and  Mr.  Duckworth,  for  the  Petitioner, 
cited  Ex  parte  Graham  (a),  and  Ex  parte  Whiteside  {b), 
to  show^  that  the  Assignees  were  not  justified  in  drain- 
ing the  Dividends. 


Mr.  l£ach,  and  Mr.  Wingfield,  for  the  Assignees, 
urged^  that  the  Petition  ought  to  have  been  served  upoo 
Scott,  and  that  the  Court  ought  not  to  make  an 
Order  unless  he  was  brought  before  the  Court  to  discuss 
his  claim  with  the  Petitioners. 

The  ViCE-ClIANCELLOR  : — 

When  a  Debt  is  proved^  the  Assignees  cannot  resist 
payment  of  the  Dividends ;  that  was  decided  in  the 
Cases  cited.  If  they  have  objections  to  the  Proofs  they 
must  Petition  to  expunge  it.  A  Proof  is  in  the  nature 
of  a  Judgm^t,  and  before  the  late  Act  (c),  a  Petition 
might  have  been  presented,  or  an  Action  brought  ((f)» 
for  the  Dividends,  and  on  such  Petition  or  Action,  the 
Assignees  could  not  object  to  the  Proof.  The  Question 
now  is,  whether  these  Assignees,  having  had  notice  of 
a  Claim  made  by  a  third  Person  to  these  Dividends, 
are  warranted  in  delaying  the  payment  of  them ;  and, 
whether,  on  a  Petition  by  the  Creditor  to  have  the 
Dividends  paid  to  him,  it  is  open  to  them  tcf  object 


(a)  1  Rose,  456. 
{h)  lb.  319. 

(c)  49  Geo.  III.  c.  121.6.12. 

(d)  See  Browne  v.  Bullen, 
DougL  392 ;  but  Lord  Reda* 


da&  would  enjoin  a  Party  pro- 
ceeding by  Action  to  recover 
Dividends,  Gardiner  v.  Skrni" 
nonf  %  Sch«  and  Lefr.  9t8. 
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tiiat  the  third  Peraon  who  has  given  notice  of  his  claim 
to  the  Dividends,  ought  to  be  served  with  the  Petition. 

A  Person  merely  giving  notice  to  the  Assignees  of  a 
claim  upon  the  Dividends,  without  stating  the  nature  of 
his  claim,  or  stating  a  *claim  which  on  the  face  of  it  is 
frivolous,  cannot  justify  Assignees  in  retaining  the  Divi- 
dends. If  that  were  permitted.  Assignees  would  con- 
stantly be  setting  up  such  excuses  for  retaining  Divi- 
dends, and  the  Creditor  would  be  put  to  the  expense  of 
a  Petition,  and  the  Costs  of  the  Assignees,  if  the 
Claimant  should  be  insolvent. 


1816. 

Ex  parte 

Alsopp  and 

others 

in  re 

DiCKEN. 


Before  the  iate  Act,  as  I  have  observed,  an  Action 
might  have  been  brought  against  the  Assignees  for  the 
Dividend ;  and  the  Assignees  could  not  insist,  by  way  of 
defence,  that  a  notice  had  been  given  them  of  a  claim 
to  the  Dividends  by  a  third  Person.  A  Bill  of  Inter-^ 
pleader  must  have  been  filed  by  them.  The  Act  was 
intended  to  facilitate  the  claims  of  the  Creditor;  but 
if  the  doctrine  urged  be  true,  it  would  occasion  an 
additional  inconvenience.  It  seems  to  me  proper  to 
consider  a  Petition  under  the  Act  as  a  substitution  for 
an  Action,  and  that  the  language  of  Assignees  to  third 
Persons  claiming  the  Dividends,  ought  to  be,  "  We 
can  do  nothing— the  Order  of  Dividend  is  imperative 
upon  us.  If  you  have  any  claim  upon  the  Dividends 
you  must  Petition  the  Court."  An  Assignee  is  not  a 
mere  Stakeholder — he  has  no  option — he  is  bound  to 
pay  the  Dividend. 

Here  the  Assignee  had  notice  on  the  gth  August 
1815,  and  yet  no  Petition  has  since  been  presented  by 
the  Claimant  to  get  his  right  adjudicated ;  and  at  this 

Ss 


;*,h  :jtA¥j%    J    n^xcEaY. 


•.  .f-' 


/mf§n9t^  'W  •*-'«-  .1,,,  .''  :^„;^    .lavnic:  ic«n   leimntea  :a  "use  PfX6t»ezsi»iuo, 

/•i/^r    mfh^fttf  ^^^  Pirrhafle  .Vfoney  into  Gjmt;    imarwin^  rial  tbe 

^H9y  ffipvOffum  f^UiPr/  of   P)ww^sion    ciad   heen  amavtefecu    la  sonw 

»ntofh0'?ttrrUtim  (,^w^  ii%  \  itfwpx  ot'rfae  Titie.  bat  diat  *ie  did  aut  :nsis« 

lUffm^f^  r/imtftiy  ,p^^  tjij^^  >^„|.  ^ujy  .-{ejuneri^  ^i^  the  Puochaaer  woft  m 

/wr  >rr>/;orf,  A/itvr  p.^^y^^m^^  rhat  tile   P^ircliaae  Mukv  skmlii  be  paMi 

,^            ,  irtto  (.ourt,  M  iwait  rhc  iecmujiLaii  uht  Title. 
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Mr.  Wray,  contra,  contended  that  the  Party  was  let 
into  Possession  by  the  Vendor,  during  the  Negotiations 
as  to  the  Title ;  and  being  a  Possession  taken  by  cur- 
tesy, it  could  not  be  considered  as  a  waver  of  the  Title, 
or  as  imposing  an  obligation  to  pay  the  Purchase  Money 
into  Court. 


1816. 


Clauke 


Elliott. 


The  Vice-Chancellor  : — 

There  is  great  difficulty  in  saying  what  is  to  be  done 
in  a  Case  like  the  present,  in  the  interval  between  the 
period  when  Possession  is  permitted  to  be  taken,  and 
the  Title  completed. 

If  the  Vendor  thinks  proper,  voluntarily,  to  let  the 
Purchaser  take  Possession,  without  any  Agreement  as 
to  the  Purchase  Money,  it  was  his  folly  in  doing  so, 
before  the  Title  was  determined.    What  Terms  can  the 
Court  impose  ?    Where  the  Party  was  let  into  Posses- 
sion under  a  mutual  Idea  that  the  Title  would  be  speedily 
settled,  and  the  delay  in  the  completion  of  the  Title 
was  occasioned  by  the  Vendee,  the  Court  interposed  (a); 
but  whether  wisely  or  not,  may  be  questioned,  since 
it  was  the  imprudence  of  the  Vendor  in  letting  the  Ven- 
dee into  Possession  before  the  questions  upon  the  Title 
were  disposed  of.    No  Case  of  that  kind  is  made  here, 
and  there  is  great  difficulty  in  determining  what  is  to  be 
done.    Can  the  Court  make  a  Contract  for  the  Parties  ? 
Is  the  Court  to  say,  '*  You,  the  Vendee,  must  pay  your 
Purchase  Money  into  Court,  or  deliver  up  Possession 
again?"    There  is  difficulty  in  ordering  the  Purchase 
Money  into  Court,  for  when  that  is  done,  the  Vendor 
may  relax  in  his  exertions  to  complete  the  Title.    As 
to  the  delivery  up  of  Possession  again,  that  may  lead 

(a)  Gibgon  v.  Clarke,  1  Yes.  and  Bea.  502. 
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Clarke 
Elliott. 


to  great  inconvenience  and  injustice.  Suppose  the  Ven- 
dor on  delivering  up  Possession  to  the  Vendee,  has  sold 
off  his  Stock,  and  removed  to  a  new  Farm,  in  a  distant 
situation,  what  favour  is  it  to  a  Man,  so  circumstanced, 
to  have  Poss^ion  of  the  Estate  returned  upon  him? 
The  Rule,  therefore,  laid  down  in  Clarke  v.  Wilson  (b), 
cannot,  I  think,  be  considered  as  an  universal  Rule.  Is 
the  Court  to  set  an  Occupation  Rent  ?  In  what  way  is 
that  to  be  ascertained?  A  Vendee,  who  is  uncertain 
whether  a  good  Title  will  be  made,  and  who  may  be 
liable  to  be  turned  out  of  the  Estate,  cannot  use  it  in 
that  profitable  manner  he  would  do  if  he  had  a  certain 
Possession ;  and  it  would  be  injustice  to  make  him  pay 
a  Rent  equal  to  what  might  be  expected  from  one  who 
had  a  certain  interest  in  the  Premises,  a  Possession 
incapable  of  being  disturbed. 

But  then  it  is  said  he  should  pay  Interest  on  the 
Purchase  Money.  In  this  there  is  difficulty.  Suppose 
the  Title  should  turn  out  to  be  bad,  and  the  Vendor 
has  received  this  Interest  for  three  or  four  Years,  and 
his  Bill  is  ultimately  dismissed,  he  being  unable  to  make 
a  good  Title ;  is  the  Purchaser  to  be  put  to  the  incon- 
venience and  risk  of  recovering  back  in  an  Action  at 
Law,  the  Interest  so  paid  ? 

Each  Case  must  depend  upon  its  circumstances. 
There  are  no  circumstances  in  this  Case  to  induce  me 
to  make  the  proposed  Order.  The  bare  act  of  taking 
Possession,  by  consent,  before  the  Title  is  completed, 
does  not,  in  my  opinion,  entitle  the  Vendor  to  have  the 
Purchase  Money  paid  into  Court. 

Motion  refused. 


(6)  15  Ves.  317. 
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SIMPSON  and  others  v.  GUTTERIDGE 

and  others.  25th  April,  6th 

and  9th  May. 

J  HIS  Cause  came  on  upon  Exceptions  to  the  Master^s      Jf  there  be  a 

Report.    The  Exceptant,  Dr.  O'Brien,  was  the  Pur-  Settlement  of  a 

chaser  of  an  Estate  sold  under  the  Directions  of  the  ^^^'^^^^g^ 

Court  in  this  Cause.    The  Master  reported,  that  a  good  T^  onf<j^^^  ' 

«  I't'tnafe  before 

Title  could  be  made.     Five  Exceptions  were  taken  to  Marriage  in 

the  Report.    The  second  and  fifth  Exceptions  involved  lieik  of  Dower  ^ 

only  questions  of  fact,  which  it  is  unnecessary  to  notice,  a  Purchaser 

The  first  Exception  was,  "  Because  it  does  not  appear  /''^''*  '^^  ^^' 

that  the  Most  Honourable  Lady  Mary  Emily,  Mar-  ^^"^  ^/  ^'^^'" 

chioness  of  Salisbury,  is  barred  of  her  Title  to  Dower    ,        , . 

.  ,  T  •  charged  ts  not 

m  and  out  of  the  Premises,  except  by  a  Jomture  An-  ^^,7/^^  ^^  /^jt 

nuity,  limited  to  her  by  Indenture  of  Settlement,  dated  into  the  Hus- 
the  20th  Day  of  September  1782,  made  pursuant  to  ban^s  Title 
Articles  executed  previous  to  her  Marriage  with  the  T)eeds  to  sei 
Most  Honoumble  James  Marquis  of  Salisbury,  bearing  ^^^^^^rhe  had 
date  the  19th  Day  of  July  1773,  and  which  Settlement  \^  r^j^  1^  f 
was  in  and  by  an  Act  of  Parliament,   passed  in  the  ^yj^^  ^^  Rent- 
Forty-first  Year  of  the  Reign  of  his  present  Majesty,  charge  was 
declared  to  be  a  Satisfaction  of  the  Covenant  of  the  said  granted. 
Marquis  contained  in  the  said  Articles,  notwithstanding      ^^  **  ^  Ob- 
the  doubt  entertained  therein,  as  in  the  said  Act  is  ex-  j^^^^^  toa  1  ttle 
pressed;  but  which  said  Jointure  Annuity,  it  is  con-   ^       ^ 

created  by  Letters  Patent  by  James  L  are  not  shown  to  have  been  extinguish§d, 
it  being  proved  that  no  Claim  had  been  made  by  the  Crown  of  the  Rents  from 
the  Year  1706,  and  no  Proof  of  any  previous  Claim. 

No  Objection  to  a  Title  that  an  Assignment  of  a  Term  toas  executed  by  one 
Executor  only,  though  the  Deed  was  prepared  as  an  Assignment  by  two 
Executors-,  one  Executor  being  competent  to  assign/ 

s  s  3 
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1816.  ceived,   would  not  pteclude  the  said   Marchioness  of 

Salisbury  from  resorting  to  her  Title  to  Dower  in  case 

,     .  oi  her  beins  evicted  from  her  Jointure  by  reason  of 

and  others  ^  "^ 

^^  any  defect  in  the  Title  of  the  smd  Marquis  to  the  Lands 

OuTTSRiDGE    charged  with  the  said  Annuity,  and  which  Title  has  not 
and  others,      been  disclosed  to  the  said  Bernard  O^Brien.^ 

Mr.  Roupell,  and  Mr.  Seriven,  in  support  of  the 
Exception  i — 
Notwithstanding  the  Act  of  Parliament  confirming 
the  Settlement  made  on  the  Marchioness  in  piursuance 
of  Articles  before  Marriage,  if  the  Trustees  were  evicted 
from  the  Lands  on  which  the  Rent-charge  was  attached, 
the  Marchioness,  under  the  Stat.  27th  Henry  VIII.  c.  10, 
s.  7,  would  have  a  right  to  Dower  out  of  the  Lands  pur- 
chased by  O'Brien.  We  are  therefore  entitled  to  a  Fine 
from  the  Marchioness,  or  an  Inspection  of  the  Marquis's 
Title  Deeds,  to  see  if  he  had  a  good  Title  to  the  Lands 
so  settled  by  him  in  lieu  of  his  Wife's  Dower.  There 
is  the  following  Note  by  Mr.  Hargrave  to  his  Editicm  of 
Co.  Litt,  (a) :  '*  Philips  in  his  Reading  holds,  that  if  the 
Wife  be  attainted,  and  then  the  Husband  purchases 
Land  and  aliens  it  again,  and  then  the  Wife  is  par- 
doned, she  shall  have  Dower  of  the  Land  which  was 
purchased  and  aliened  during  the  time  she  was  not 
dowable.  And  he  cited  MaunsJielcTs  Case,  adjudged 
28  Eliz. :  In  that  Case  a  Jointure  was  conveyed  to  the 
Wife  before  the  Coverture,  and  during  the  Coverture 
the  Husband  purchased  other  Lands,  and  aliened  them 
again,  and  died,  the  Land  which  the  Wife  had  in  Join- 
ture was  evicted,  and  the  Wife  had  Dower  of  the  Land 
which  was  purchased  and  aliened  by  her  Husband  at 
the  time  when  she  was  barred  of  her  Action  of  Dower. 
So  if  Wife  elopes,  and.  Husband  purchases  Lauds  and 

{a)  Co.Litt  33  a.  Note  8. 
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aliens  them,  and  then  the  Wife  b  reconciled,  she  shall  >Bi6. 
have  Dower  of  those  Lands.    MS.  Comment,  on  litt. 

penes  ediiorem,  supposed  to  have  been  written  before  the  ,  others 
publioation  of  Lord  Cokeys  Commentary  (a).'*  ^^ 

Mr.  Bell,  and  Mr.  Daniel^  contra : —  ^  others 

The  Court  cannot  compel  a  Husband  to  procure  his 
Wife  to  levy  a  Fine.  A  Rent-charge  is  an  Heredita- 
ment, and  when  settled  before  Marriage  on  an  intended 
Wife  in  lieu  of  Dower,  is  a  bar  of  Dower,  within  the  Stat. 
27  Hen.  Vltt.  If  Friends  of  the  Wife,  before  Marriage^ 
agree  that  a  Sum  shall  be  settled  on  the  Wife  in  bar  of 
Dower,  that  is  a  good  equitable  bar,  though  not  a  legal 
bar  within  the  Statute.  Carruthers  v.  Carruthers  (6)  is 
in  point  to  show  that  this  Contract  before  Marriage  with 
the  Marchioness,  she  being  of  Age,  is  a  bar  of  Dower. 
The  Note  quoted  from  Mr.  Hargrave*s  edit,  of  Co.  lAtt. 
is  (mly  the  Observation  of  some  unknown  Person,  stating 
merely  what  was  said  in  a  Reading  by  Philips,  and  can- 
not be  relied  upon. 

The  Private  Act  was  obtained  to  render  the  Settlem^at 
on  the  Marchioneds,  by  the  Deed  of  igth  July  1772, 
effectual;  for  by  that  Deed  the  Marquis  had  settled 
an  encumbered  Estate  to  secure  a  Rent-charge,  and 
therefore  ik  was  not  a  good  Earecntion  of  the  Agreement 
made  before  Marriage,  whicll  waS'  to  settle  aA  uneti^uni-' 
bered  Estate.  To  remedy  that  defect,  and  to  enable  <h^ 
Marquis  to  dispose  of  other  Estates,  that  Act  was  ob- 
tained. No  such  Objection  as  this  was  imagined,  or  the 
Framers  of  the  Act  would  have  provided  against  it ;  for 
if  this  Objection  obtains,  one  of  the  main  purposes  of 
that  Act  would  be  defeated. 

(a)  Sea  on  this  subject  Menvill's  Case,  13  Rep.  22, 3. 
(6)  4  Bro.  C.  C.  500. 
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^     ^^^^-  Mr.  Roupell,  in  Reply : — 

e  All  the  eBect  of  the  private  Act  was  to  make  sood 

Simpson  ^  ^ 

and  others        *^®  Deed  of  the  19th  July  1772,  and  to  establish  it  as 
^,  a  good  Execution  of  the  Articles  before  Marriage.    U 

GuTTSRioGs  did  not  take  away  any  Right  the  Marchioness  had  in 
and  others,  respect  of  Dower,  in  case  of  Eviction  of  the  Lands  con- 
veyed to  secure  the  Rent-charge ;  nor  did  it  make  the 
ntle  of  the  Marquis  to  the  Lands  settled  any  better 
than  it  was  before  the  Act.  Suppose  the  Agreement 
was  fraudulently  obtained  from  the  Marchioness  before 
her  Marriage,  or  suppose  it  improvident,  would  she  be 
bound  by  it?  It  maybe  laid  down  as  a  general  pro- 
position, that  unless  there  be  an  outstanding  Term, 
a  Married  Man  cannot  convey  without  a  Fine ;  and  in 
support  of  this  it  is  only  necessary  to  cite  the  27th 
Henry  VIIL 

The  Vice-Chancellor,  as  to  this  first  Excq>tion, 
said: — 
This  Objection,  if  it  prevails,  puts  an  end  to  the 
Contract,  for  the  Marquis  of  Salisbury  cannot  be  com- 
pelled to  make  the  Marchioness  levy  a  Fine ;  and  the 
Marquis,  probably,  would  be  unwilling  to  have  his  Title 
Deeds  inspected. 

It  is  a  novel  Objection,  and  affecting  almost  all  the 
Titles  in  the  Kingdom.  Its  novelty  is  a  strcmg  Argu- 
ment against  it. 

There  is  no  instance  from  the  time  of  Henry  VIII. 
of  such  an  Objection.  The  Practice  is  uniformly  against 
it.  Mr.  Feame,  and  the  late  Mr.  Shadwell,  thought  a 
Fine  unnecessary ;  and  such  appears  to  be  the  present 
understanding  of  Conveyancers  (c). 

(r)  See  Sugden*s  Vendor  and  Purch.  282,  hat  edit. 
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'  Lord  Alvanley,  in  Carruthers  v.  Carruthers  (d),  was 
clearly  of  opinion,  that  a  Contract  by  an  adult  Female 
before  Marriage,  in  lieu  of  Dower,  was  effectual,  though 
he  was  always  very  zealous  in  protecting  the  rights  of 
Married  Women.  He  says,  "  I  do  not  say  that  if  she 
had  been  adult  she  might  not  have  bound  herself.  She 
might  have  taken  a  Provision  out  of  the  Personal  Estate; 
or  she  might  have  even  taken  a  chance,  in  satisfaction 
for  her  Dower,  acting  with  her  eyes  open ;  but  an  Infant 
is  not  bound  by  a  precarious  Interest."  Here  the 
Marchioness  being  adult,  and  agreeing  before  Mar- 
riage to  accept  a  Rent-charge  in  lieu  of  Dower,  she 
cannot  afterwards  claim  Dower.  She  was  bound  when 
she  made  the  Contract  to  see  that  there  was  a  good 
Title  to  the  Lands  charged  with  the  Rent-charge.  She 
holds  out  to  the  world  that  she  has  no  claim  of  Dower. 
The  subsequent  Deed  of  the  20th  Sept.  1782,  made  in 
pursuance  of  the  Proviso  contained  in  the  Articles  of 
Settlement,  was  objectionable,  but  the  Act  of  Parhament 
gave  it  vahdity.  I  have  no  doubt  that  the  Marchioness 
must  be  considered  as  barred  from  all  Claims  of  Dower; 
but  if  the  fourth  Exception  is  untenable,  it  will  not  be 
necessary  to  decide  upon  this  first  Exception,  for  then, 
it  is  admitted,  a  Fine  is  unnecessary;  I  shall,  therefore, 
reserve  my  final  Opinion  upon  this  Exception. 


1816. 

Simpson 

and  others 

r. 

GUTTERIDGE 

and  others. 


The  third  Exception,  was,  *'  Because,  by  the  Ab- 
stract of  Title,  it  appears  that  the  Premises  comprised 
in  the  said  Lot  3,  are  subject,  with  other  Estates,  to  the 
respective  Yearly  Fee  Farm  Rents  of  20  L  and  48/.  or  to 
one  of  the  same  Yearly  Fee  Farm  Rents  against  which 

(d)  4  Bro.  €•  C.  500. 
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'^ >, ' 

Simpson 
and  othen 

GUTTXKIBOB 

and  others. 


the  said  Bernard  O'Brien  is  required  to  accept  of  sat 
Indemnity,  but  which  h^  objects  ia  do."' 

Mr.  Roupell  and  Mr*  Scriven,  in  Support  of  Ex- 
ception:— 

It  appears  that  the  Premises  purchased  by  the 
Defendant  are  subject  to  Yearly  Fee  Farm  Rents  of 
20  /.  and  48 1,  claimable  by  the  Crown,  under  Letters 
Patent  of  Jafnes  I.  by  which  the  Premises  in  question, 
t^eth^  with  other  Premises,  were  granted  to  the 
Ancestor  of  the  present  Marquis  of  Salisbury.^ 

When  these  P^mises  were  purchased  by  John 
Worratt,  in  1797^  the  Marquis  of  Salubury  gave  a 
Bond  to  indemnify  the  Purchaser  against  this  Claim, 
and  this  Bond  would  not  have  been  given  unless  there 
was  some  ground  for  the  Claim.  Thid  Purchaser  is  not 
bound  to  rely  on  that  Indemnity. 


Mr.  Bell,  and  Mr.  Daniel,  contra : — 

Whatever  Claim  the  Crown  had  under  the  Letters 
Patent,  it  appears  to  have  been  since  extinguished; 
probably,  the  Rents  were  purchased  of  the  Crown.  It 
is  clear  that  they  did  not  exist  in  1706,  inasmuch  as  it 
appears  upon  Affidavit  that  a  search  has  been  made  in 
the  Auditor*^  Office*,  and  no  traces  appear  of  these 
Rents,  which,  if  payable,  must  have  appeared  there. 
The  great  length  of  time  which  bag  ebtps^d  widiout 
any  payawiit  or  demand:  of  Aeie  Ret^  nmst  b»  MSr 
sidered  as  sufficienl  pmctf  that  libay  do  not  exist  1%€^ 
Indemmtjr  Bonct  given  by  the  Sfavqim  was  mevsty  to 
satis^f  a  8imipulo«i»  Purchaser,  and  is  no  Proof  of  th» 
existence  of  the  Rents. 
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The  Vice-Chancellor,  as  to  thie  Exception,  I8I6. 


said. 
It  is  clear  these  Rents  existed  in  the  time  oi  James  I., 


SiMPSOK 

.  .  _  and  others 

but  there  is  no  proof  of  their  subsequent  existence.    For  ^ 

160  Years  nothing  appears  respecting  the  Rents  but  Guttbridoe 
what  is  stated  in  the  Indemnity  Bond  of  the  Marquis,  and  others, 
which  affords  no  proof  of  the  existence  of  the  Rents. 
There  is  an  Affidavit  of  Mr.  Rudlen,  of  the  Auditor*^ 
Office,  by  which  it  appears  that  Accounts  were  made  up 
and  rendered  by  all  the  several  CollectOlrs  or  Receivers 
of  the  Rents  belonging  to  the  Crown  from  the  Year 
1706  to  1814,  ^th  inclusive,  and  that  no  such  Rent- 
charges  as  those  in  question  appear  to  have  been  re- 
ceived by  the  Crown  during  that  period.  This  is  strong 
Evidence  negativing  the  existence  of  any  such  Claim. 
By  the  9  Geo.  III.  c.  16  (e),  the  Claims  of  the  Crown 
are  limited  to  sixty  Years  before  the  commencement  of 
the  Suit  or  Proceeding  for  the  Recovery  of  the  Estate 
claimed,  with  an  exception,  amongst  others,  as  to  Fee 
Farm  Rents  which  have  been  paid  within  nxty  Years  (/)* 
This  Exception  must  be  over-ruled. 


The  fourth  Exception  was,  ''  Because  the  Title  to  a 
Term  of  1,000  Years,  created  by  an  Indenture  dated 
the  lyth^Day  of  July  1718,  and  stated  to  have  been 
assigned  to  Thomas  Barnes  and  Isaac  Hindky,  by 
an  Indenture,  dated  the  6tli  Day  of  Feb.  1/779,  upon 
Trust,  to  attend  the  Inheritance,  is  not  satisfactorily 
deduced,  the  said  last-mentioned  Indenture  purporting 
to  be  an  Assigxmieirt  of  the  said  Tenn  by  Walter  Shirley 


(e)  Usually  called  "  The  Nullum  Tempus  Act 
(/)  Sec.  r. 


fp 
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IS  16. 


Simpson 
and  others 

V. 
GUTTSRIDOE 

and  others* 


gth  May. 


and  John  Lloyd,  the  Executors  of  Lady  Frances  Shirley r 
then  deceased;  whereas  the  said  Walter  did  not  execute 
the  same  Indenture  of  Assignment." 

Mr.  Raupell,  and  Mr.  Scriven,  in  Support  of 
Exception : — 
This  Term  is  not  satisfactorily  deduced.  The  Assign- 
ment of  the  Gth  February  1779,  purports  to  be  an 
Assignment  of  the  Term  by  Lloyd  and  SInrley,  the 
Executors  of  Lady  Shirley,  but  it  was  executed  only  by 
lioyd.  As  the  Deed  professed  to  be  an  Assignment 
by  the  two  Executors,  the  Term  did  not  pass  by  the 
Execution  of  one  only ;  though  it  might  have  passed 
from  one  Executor  only  if  the  Deed  had  been  framed 
for  that  purpose.  In  an  Opinion  given  by  Mr.  Booth, 
the  celebrated  Conveyancer,  he  considered  it  as  neces- 
sary, in  a  Case  like  the  present,  that  both  Executors 
should  execute  (g). 

Mr.  Bell,  and  Mr.  Daniel,  contra : — 
The  objection  raised  by  this  Exception  is  more  pro- 
perly a  question  of  Conveyance  rather  than  of  Title. 
It  is  clear  that  one  of  the  Executors  might  have  assigned 
this  Term ;  and  Lloyd,  by  executing  the  Conveyance, 
effectually  conveyed  it. 

The  Vice-Chanc^llor,  as  to  this  Exception, 
observed. 
That,  where  one  of  several  Joint-Tenants,  or  Tenants 
in  Conmion,  executes  a  Deed,  it  passes  only  the  Share 
of  the  Party  so  executing ;  but  several  Executors  are 
considered  only  as  one,  and  a  Gift,  Sale,  Surrender,  Pay- 
ment, Release,  or  Judgment  confessed,  by  one  Execu- 
tor,  is  as  effectual  as  if  all  of  them  had  joined.     In 

(g)  1  Vol.  Cases  and  Opinions,  399. 
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Dyer  {h)  it  is  said,  "  If  two  Executors  have  a  Term,  1816. 

and  one  grants  to  a  Stranger  all  that  belongs  to  him, 

the  whole  Term  passes,  inasmuch  as  each  of  them  has  ,     . 

*  and  others 

an  entire  Authority  and  Interest  in  the  Term  as  Execu-  ^ 

tor;  but  of  other  Joint-Tenants  of  a  Term  it  is  other-  Gutteridoe 
wise ;  so  there  is  a  diversity."  This  doctrine  has  been  and  others, 
constantly  recognized.  Each  Executor  has  an  entire 
Interest  in  the  Term.  If  any  thing  passed  by  the  Deed, 
it  must  have  been  the  entirety  of  the  Term,  the  Ex- 
ecutors not  being  entitled  in  Moiety  or  Parts.  What 
then  is  the  effect  of  one  Executor  only  executing  the 
Deed  ?  If  only  one  executes,  it  must  be  considered  as 
his  Deed  only;  but  the  question,  what  passes,  must 
depend  upon  the  words  of  the  Deed;  upon  what  it 
purports  to  convey.  This  Deed  purports  to  convey  the 
entirety  of  the  Term,  and,  therefore,  that  passes.  In 
Touchstone  (i)  it  is  said,  "  If  there  be  divers  Grantors, 
Obligors,  &c.  named  in  a  Deed,  and  one  of  them  only 
do  seal  the  Deed,  this  is  a  good  Deed  as  against  him  that 
doth. seal,  and  void  as  to  all  the  rest  that  do  not  seal. 
And  if  divers  enter  into  Covenants  by  a  Deed  severally, 
and  the  Seal  of  one  of  them  is  broken  from  the  Deed, 
in  this  case  the  Deed  is  good  still  as  to  all  the  rest, 
but  void  as  to  him."  Here  each  Assignor  had  the 
entire  Interest,  and  being  a  good  Deed  by  Lloyd,  it 
passed  the  entire  Term. 

It  is  not  very  probable  that  a  Party  would  pay  7,000/. 
to  the  Executors  of  Shirley,  when  this  Term  was  as- 
signed by  Lloyd  only,  if  he  had  not  considered  it  as  a 
complete  Assignment;  nor  is  there  any  thing  in  the 
Books  to  show  the  Assignment  was  invalid,  except  the 
Opinion  of  Mr.  Booth,  which  is  no  Authority.    Con- 

(h)  23,  b.  0)  p.  71 .     See  also  5  Rep.  23,  a. 
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1316.         sideringthis  as  a  good  Deed,  the  whole  Interest  in  the 

Term  passed  to  the  Trustee  to  attend  the  Inheritance; 

^     ,  and  as  it  is  admitted  this  Term  has  been  assigned  in 

and  others  ^ 

^  favour  of  these  Purchasers,  it  does  away  all  the  Ob- 

GuTTERiDOE    jectious  raised  in  the  first  Exception,  it  being  clear  that 
and  others,      no  Claim  of  Dower   can   be  made  against  this  Pur- 
chaser.   I  still,  however,  retain  the  Opinion  I  expressed 
as  to  the  first  Exception. 

Exceptions  over-ruled. 


9th  April.  SMITH  v.  JACKSON  and  LLOYD. 

.  11th  May.       _. 
On  a' Motion  by  1n  this  Case,  part  of  an  Estate,  being  Lot  I.  was  sold 

a  Vendor  agaimt  by  puMic  Auction,  on  the  7th  June  1811,  to  Thomas 

a  Vendee  in  Pos'  Jackson,  for  10,500/.;  and  by  the  Conditions  of  Sale 

sessumyjora    e-  ^^  Purchaser  was  to  pay  down  immediately  a  Deposit 

ferenceto  set  an     .        _  ^        •  /.    ^      t^      ^         \ir  1 

Occuttaiion  Rent  ^    ^S*-  P^  Lent,  in  part  of  the  Purchase  Money,  and 

theTitlenot  being  sign  an  Agreement  for  payment  of  the  Remainder  on 

completed, an        or  before  the  loth  October   iSli,  on  having  a  good 

Order  was  ac-      Title ;"  and  Possession  was  to  be  given  of  the  parts  of 

^^^^^^'^^^^   the  Estate  not  Let;  and  the  Rents  and  Profits  of  the 

*  t7        /^   *'  part  Let  to  be  received  from  Michaelmas    1811.     A 
at  5  L  per  Cent,,  * 

upon  the  Deposit,  Deposit  was  accordingly  made  of  i,675^-*  and  an 
should,  vnder  the  Agreement  signed.  On  the  17th  August  1811,  Jack- 
circumstances,  be  son  assigned  his  Interest  in  the  Agreement  to  the  De- 
deducted  out  of  fendant  Lloyd,  and  Notice  of  this  Assignment  was  given 
such  Rent,  ^^  ^j^^  Plaintiff. 

The  Abstract  of  the  Title  was  delivered  to  Lloyd,  amd 
afterwajids,  at  Michaelmas  1811,  Lloyd  was  let  into 
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Possession  of  the  Premises  Unlet,  and  into  Receipt  of         1816. 

the  Rents  and  Profits  of  those  that  were  Let. 

Smith 

The  Defendant  being  dissatisfied  with  the  Tltle^  this  ^* 

Suit  was  instituted  to  compel  a  specific  Performance.         Jackson  and 

'^         '^  Llotd. 

In  October  1815,  an  Order  was,  on  the  Motion  of 
the  Plaintiff  (ft),  made,  referring  it  to  the  Master  "  to 
set  an  Occupation  Rent,  for  the  Estate  and  Premises, 
in  the  Pleadings  of  this  Cause  mentioned,  for  the  time 
during  which  the  Defendant  had  been  in  the  Possession 
of  the  said  Estate  and  Premises,  in  case  the  Parties  dif- 
fered about  the  same :  and  let  the  Defendant,  Alfred 
Lloyd,  pay  unto  the  Plaintiff  such  Occupation  Rent,  but 
this  is  to  be  without  prejudice  to  any  question  in  the 
Cause ;  and,  by  consent,  refer  it  to  the  Master,  to  see  if 
the  Plaintiff  can  make  a  good  Title  to  the  said  Estate 
aiid  Premises ;  and,  for  that  purpose,  the  said  Parties 
are  to  produce,  before  the  said  Masiter,  upon  oath,  all 
Deed3,  Books,  Pampers,  and  Writings  'm  their  custody, 
or  power,  relating  thereto,  as  the  said  Master  shall 
direct;  and  reserve  the  Consideration  of  all  further 
Directions*  and  of  the  Costs  of  this  Suit,  until  the  said 
Master  shall  have  made  his  Report ;  and  let  any  of  the 
Parties  be  at  liberty  to  apply  to  this  Court  as  there  shall 
be  occasion,*' 

A  Motion  was  now  made  that  the  Minutes  might  be 
varied^  by  introducing  the  words,  "  Deducting  therefrom 
Interest  at  ^nd  after  the  B/ite  ofs  L  per  Cent,  per  Ann. 
upon  th€  Sum  of  1,575 /.«  the  Deposit  Money  paid  on  the 
Sale  of  the  said  Estate,'*  immediately  after  the  words 
'*  in  case  the  Parties  differ  about  the  same." 

{k)  See  ante  p.  ^3. 
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1810 
^ ^ ^ 

Smith 

V. 

Jackson  and 
Llotd. 


Sir  Samuel  Romilly,  for  the  Motion. 

Mr.  Leach,  contra,  said,  that  the  Deposit  Money 
was  locked  up  in  the  hands  of  the  Auctioneer  till  the 
Sale  was  completed ;  and,  as  it  was  of  no  use  to  the 
Vendor,  the  Interest  ought  not  to  be  deducted. 

The  Vice-Chancellor — [After  stating  the  cir- 
cumstances of  the  Case] : — 
This  Motion  renders  it  necessary  to  consider  in  what 
light  a  Deposit  is  to  be  viewed ;  whether  as  part  Pay- 
ment of  the  Purchase  Money  to  the  Agent  of  the 
Vendor,  or  as  Payment  to  a  Stakeholder,  to  be  paid  to 
the  Vendor  on  the  completion  of  the  Purchase. 

A  Deposit  is  peculiarly  circumstanced.  If  the  Auc- 
tioneer pays  it  to  the  Vendor,  he  does  it  at  his  peril ;  and 
if  the  Purchase  is  not  completed,  the  Purchaser  may 
recover  it  from  the  Auctioneer,  as  appears  from  Bur- 
rough  V.  Skynner  (/),  and  Maberley  v.  Robbins  (wi). 

If  then  the  Auctioneer  cannot  pay  over  the  Deposit 
to  the  Vendor,  is  he  to  be  considered  as  his  Agent? 
Tlie  Vendor  is  responsible  for  the  Loss,  if  any,  occa- 
sioned by  the  Auctioneer;  that  was  determined  in 
Fenton  v.  Browne  (n),m  which  Case,  the  Master  of  the 
Rolls,  says,  "  Upon  a  Sale  by  Auction  the  Vendor 
determines  who  is  to  receive  the  Deposit.  The  Auc- 
tioneer is  not  a  Stakeholder  of  the  Purchaser ;  at  least 
not  of  his  choice.  If  he  were  a  Stakeholder  for  both 
Parties,  either  would  have  a  right  to  propose  to  change 
such  Stakeholder ;  and  the  Party  refusing  takes  upon 
himself  the  Risk." 


(/)  5  Burr.  2639.      (m)  5  Taunt.  625,      («)  14  Vez.  150. 
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It  is  considered  as  reasonable,  that  the  Vendor  should  1816. 

be  chargeable  with  any  loss  of  the  Deposit  received 
by  the  Auctioneer,  because  he  might,  by  agreement  with 
the  Auctioneer,  have  had  the  Money  laid  out  at  In-    Jackson  and 
terest,  or  by  making  the  Auctioneer  a  Party  to  a  Bill         Lloyd. 
for  a  specific  Performance  against  the  Vendee,  obtain  ^ 
an  order  for  payment  of  the  Deposit  into  Court,  and 
have  it  laid  out  at  Interest,  which  the  Vendee  could 
not  oblige  the  Auctioneer  to  do,  unless  with  the  consent 
of  the  Vendor.     If,  therefore,  the  Vendor  takes  no  such 
steps,  and  the  Deposit  is  lost,  the  loss  falls  upon  the 
Vendor.    The  Deposit  is  considered  as  part  payment  of 
the  Purchase  Money;  that  appears   from  two  Cases, 
Ambrose  v.  Ambrose  (e),  and  Doyley  v.  Powis  (f),  in  the 
Reports  lately  published  by  Master  Cox.    In  Poole  v. 
Rudd  (g),  the  same  point  was  determined;  and  it  is 
there  said,  that  Sir  Thomas  Sewell  **  had  made  several 
such  Orders."    Is  it  justice,  then,  that  the  Vendee  hav*- 
ihg  thus  paid  part  of  his  Purchase  Money,  should  not 
have  an  allowance  for  it,  in  settling  what  is  to  be  paid 
as  an  Occupation  Rent?     If  the  Contract  is  completed, 
the  Vendor  receives  the  Deposit,  with  Interest;  if  it  is 
not  completed,  the  Purchaser  may  certainly  bring  an 
Action  for  the  Deposit  and  Interest,  though  some  doubts 
have  been  entertained  as  to  the  Form  of  the  Action  (A). 

It  is  stated  in  the  Bill,  and  confirmed  in  the  Answer, 
that  the  Deposit  was  advanced  to  the  Auctioneer  in  part 
payment  of  the  Purchase  Money;  and  by  the  Answer,  it 
is  said  to  have  been  paid  the  Auctioneer,  *^  as  the  Agent  of 

(e)  1  Cox,  194.  (Ji)  See  3  Campb.  258  ;  and 

(/)  lb.  206,  and  S.  C.         see  Maberley   v.  Robbins,  5 

2  Bro.  C;  C  32.  Taunt.  625. 

(g)  3  Bro.  49. 
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1816. 


Smith 

V. 

Jackson  and 
Lloyd. 


the  Plaintiff."  I  do  not  discuss  the  Question  agitated  in 
several  Cases^  whether  the  Auctioneer  is  to  be  con- 
sidered  as  the  Agent  of  the  Vendor,  or  of  the  Vendee,  or 
of  both ;  for  here  the  Conditions  of  Sale  were,  not  that 
the  Deposit  should  be  paid  to  the  Auctioneer,  but 
that  the  Vendee  should'  *'  pay  down  immediately  a 
Deposit  of  15  per  Cent,  in  pari  of  the  Purchase  Money." 
It  was  therefore  considered  on  both  sides,  that  the 
Deposit  was  a  part  payment  of  the  Purchase  Money 
to  an  Agent  of  the  Plaintiff.  I  consider  it  in  that 
light,  independently  of  the  Affidavit  of  Mr.  Hail,  that 
a  considerable  part  of  the  Purchase  Money  was  in  &ct 
paid  over  to  the  Vendor.  I  do  not  found  myself  on 
that  Affidavit,  but  upon  the  Principle,  that  so  much 
Puichase  Money  has  been  paid,  in  the  form  of  a  De- 
posit. I  think,  therefore,  that  in  the  interim  provision, 
to  be  made,  before  the  Contract  is  completed,  by  order- 
ing payment  of  an  Occupation  Rent,  an  allowance  must 
be  made  of  Interest  at  4  per  Cent,  on  the  Purchase 
Money,  so  advanced  in  the  form  of  a  Deposit. 


Ex  parte  HORNE. 

13th  May. 
Equitable  Mori-  A  PETITION  was  presented  by  an  equitable  Mort- 
gagee  praying  a  gagee,  on  a  Deposit  of  Deeds,  and  a  written  Memoran- 
Salc  of  Mart'      j^^  ^^  ^^  ^^^  purpose  of  the  Deposit,  praying  a  Sale 
^^^^  ,   ^  J'   r.  of  the  Premises,  and  in  case  of  a  Deficiency,  that  he  might 
the  Petition  and  ^  ^^^wed  to  prove  the  same  under  the  Gonmiission. 
of  the  Assignees  appearance  to  it,  not  out  of  tic  produce  of  the  Mortgaged 
Estate  f  but  personally ;  but  if  the  Assignees  oppose  the  Petition  on  frivohus 
or  mistaken  grounds,  they  pay  the  Costs  occasioned  by  such  opposition. 
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Mr.  Montagu  for  the  Petition.  ^^16* 


Mr.  CtUlen  opposed  it,  on  the  ground^  that  the  written 
Memorandum  was  not  stamped  at  the  time  it  was 
signed. 

Mr.  Montagu,  in  reply  : — 
It  is  now  stamped,  and  we  have  paid  the  Penalty. 
It  was  not  necessary  it  should  be  stamped  when  signed. 

The  Vice-Chancellor: — 
As  it  is  now  stamped,  that  is  sufficient. 

Mr.  Cullen  then  asked  for  Costs ;  and  said,  that  an 
Equitable  Mortgagee  must  personally  pay  all  the  Costs 
attending  the  Petition,  and  that  such  Costs  are  not  paid 
out  of  the  Produce  of  the  mortgaged  Estate. 

Mr.  Montagu : — 
The  Petitioner  must  pay  all  the  Costs  of  the  Petition; 
but  I  apprehend  he  does  not  pay  the  Costs  personaUy, 
but  that  they  are  paid  him  out  of  the  Produce  of  the 
mortgaged  Estate;  and  though  the  Petitioner  thus  pays 
the  Costs  of  the  Petition,  yet  if  the  Assignees  set  up  a 
frivolous  opposition,  as  in  this  Case,  they  are  not  en- 
titled to  their  Costs. 

The  Vice-Chancellor: — 
No  doubt,  it  is  a  general  rule  that  the  Petitioner  in 
these  Cases  pays  the  Costs  of  the  Petition,  including 
the  Costs  of  the  Assignees  appearing  on  the  Petition, 
it  being  his  fault  in  taking  an  incomplete  Security; 
but  if  the  Assignees  raise  objections  on  frivolous  or 
mistaken   grounds,  they  must  pay   so  much   of  the 

T  T  2 
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J  8 16.  Expense  as  is  occasioned  by  their  improper  opposition 

(a).  Lord  Eldon  appears  to  have  been  of  that  opi- 
/^''  ^  nion  (i).  The  Petitioner's  Costs  must  be  paid  by  him- 
self, personally,  and  not  out  of  the  Produce  on  the  Sale 
of  the  mortgaged  Estate,  for  that  would  be  paying  him- 
self Costs,  occasioned  by  his  own  negUgence,  to  the 
disadvantage  of  the  other  Creditors. 


Ex  parte  VYPO'ST). 
24th«  a7th  May. 

On  a  Petition  by   I  HIS  was  a  Petition  by  one  who  had  been  declared  a 

a  Person  found    Bankrupt,  to  supersede  the  Conunission,  upon  his  Affi- 

a  Bankrupt,  to     ^j^vit,  that,  to  the  best  of  his  information  and  belief,  no 

supersede  his        ^^  ^^  Bankruptcy  had  been  committed. 
Comnusswn,  on 

the  ground  that 

he  has  not  com*       ^''  -^^'*'  ®^^  ^^'  CuIIen,  for  the  Petition. 

mitted  an  act  of 

Bankruptcy,  the       Sir  Samuel  Romillj/,  and  Mr.  Pollock,  contra,  were 

Court,  though       about  to  argue  from  the  Proceedings  under  the  Com- 

thereis  no  Affi-    mission,  that  there  appeared  to  be  a  good  act  of  Bank- 

davit  on  the  other  fuptcy ;  but  Mr.  Leach,  and  Mr.  Cu/fe«,  objected  to  this, 
side,  in  support  *  rr*  i     •.  i     i  i  /»,    i  .  .  .  i      -r^    • 

of  the  Com   *  -    ^^  no  Affidavit  had  been  filed  m  opposition  to  the  Peti- 

sion^  or  Notice     ^^on,  or  any  Notice  given  that  the  Proceedings  would  be 

that  the  Proceed-  produced ;   and  urged,  that  upon  this  Petition  and  Affi- 

ings  xDould  be       davit  the  Commission  must  be  superseded. 
produced,  mil 

look intothe  Pro-  The  VICE-CHANCELLOR  :- 

ceedtngs  to  see  ^^r  i  i       ^  •     • 

if  there  is  an  act  must   presume    that   the    Commissioners    have 

of  Bankruptcy^     acted  rightly,  unless  the  contrary  is  shown.     All  the 

(a)  His   Honor  again    ex-      May  i8i6. 
pressed  himself  to  this  effect,         (fi)  .See  Ex  parte   Garbet, 
in  Ex  parte  Wentworth,  14th      Q  Rose,  97. 
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Petitioner  sweara,  is  only  as  to  knowledge  and  belief;  \S16. 

but  he  may   have  committed   an  act  of  Bankruptcy, 

though  he  is  not  aware  of  it.    The  Court,  I  think,  is       Vypoiid 

not  precluded  from  looking  into  the  Proceedings ;  but 

as  that  depends  upon  the   Practice,  which  has  been 

disputed,  let  the  Petition  stand  over. 

On  a  subsequent  day.  His  Honor  said,  it  was  the  ^7th. 

habit  of  the  Lsord  Chancellor,  on  these  sort  of  Petitions, 
to  inspect  the  Proceedings.  The  Commissioners  are 
Officers  of  the  Court,  and  if  a  Party  complains  of  an 
unjust  proceeding  on  their  part,  it  becomes  necessary 
for  the  Court  to  look  into  the  Depositions.  Suppose 
nobody  had  appeared  against  the  Petition,  the  Court 
must  have  inspected  the  Proceedings :  but,  though  the 
Court  looks  at  the  Proceedings,  it  does  not  suffer  the 
Bankrupt  to  see  them.  If  that  were  permitted,  we 
should  always  have  these  sort  of  Petitions,  to  enable 
the  Bankrupt  to  see  the  Proceedings,  though  that  is 
not  permitted  when  he  brings  an  Action  at  Law. 

If  the  Court,  on  looking  into  the  Depositions,  finds, 
that  no  act  of  Bankruptcy  has  been  committed,  it  will 
of  course  supersede  the  Commission.  I  have  commu- 
nicated with  great  Authority  on  this  subject,  the  Practice 
in  these  Cases  being  important. 

After  carefully  perusing  these  Proceedings,  I  am  of 
Opinion  it  is  a  proper  Case  for  an  Issue.  ' 

Issue  directed. 


T  T  3 
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only. 


LOGAN  V.  GRANT,  M.P.(a) 

25th  May.       rri 
A  BUI  against  a   -*•  HIS  was  a  Bill  against  the  Defendant,  as  Executor, 

Member  ofPar^  for  an  Account.     He  put  in  his  Answer,  to  which  Ex- 

liamenif  praying  ceptions  were  taken,  but  omitted  to  put  in  a  further 

IUUe/,nu^be      ^        ^^^  -^  consequence  a  Sequ^tration    issued, 
taken  pro  con-  __  _  ^,  i.i  11      -o'li 

fesso  under  the    ^^    afterwards  an  Order  was  obtained,  to  take  the  Bill 

45^^.3,0.124;  P^^  confesso,  under  the  Act  of  Parliament  (6). 
which  Act  is  not 

confined  to  Bills       Mr.  Rose  now  moved  to  have  that  Order  discharged, 
0/ Discovery        ^j^^  ^j^^  ground,  that  the  Act  applied  only  to  mere  Bills 

of  Discovery,  and  cited  Jones  v.  Davis  (c). 

Mr.  Courtenay  contended  the  Act  extended  to  all 
Bills,  and  was  not  confined  to  Bills  of  Discovery  (mly. 

The  Vice-Chancellor  [after  looking  into  the  Case 
cited]  thought  there  must  be  some  misapprehension  of 
what  the  Lor<2  Chancellor  had  said;  and  that  it  could 
not  govern  the  Practice;  there  being  no  reason  why  the 
construction  of  the  Act  should  confine  the  relief  given 
by  it  to  Bills  of  Discovery  only;  and,  therefore,  refused 
the  Motion. 

(a)  Ex  relatione.  (c)  17  Ves.  368. 

{b)  45  Geo.  III.  c.  124,  s.  5. 
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1316. 


WAINEWRIGHT  v.  ELWELL. 

I4thy  27  th  May. 

Edward  ELWELL  being  seised  of  a  CopyhoH  The  Devisee  of 

Estate,  and  having  surrendered  the  same  to  the  use  of  «  Copyhold^  who 

his  Will,    did  by  his  WiU,   dated  13th  March  1809,  ^^*  "^^  ^^  ^^• 

devise  the  same,  with  other  Estates  and  Premises,  unto    ,    .   ' « 

devise  the  same, 

his  Daughters,  EUzabeth  ElweU,  and  Nelly  the  Wife 
of  William  ElweU,  and  their  Heirs,  as  Tenants  in 
Common,  subject  to  the  yearly  Payment,  by  each  of  his 
Daughters,  of  20 1.,  to  his  Wife  for  her  Life. 

Edward  Eltoell,  the  Testator,  afterwards  died,  leaving 
Elizabeth  and  Nelly  ElweU,  and  his  Wife  surviving^ 
and  also  Edward  ElweU,  his  eldest  Son,  and  Heir  at 
Law. 

Soon  after -the  death  of  the  Testator,  EUxabeth 
Eltoell  entered  into  Possession  of  an  undivided  Moiety 
of  the  Copyhold  Estate,  and  its  Rents  and  Profits,  and 
continued  in  Possession  until  her  death. 

In  1811,  Elizabeth  ElweU  conveyed,  by  way  of 
Mortgage,  the  Moiety  of  the  Freehold  Estates  de- 
vised to  her  by  the  Testator,  to  Beiyamin  WHUtts,  to 
secure  3,000/.  and  Interest;  and  in  the  Conveyance 
covenanted  for  herself  and  her  Heirs,  that  she  would  in 
due  form,  according  to  the  Custom  of  the  Manor,  sur- 
render her  Share  of  the  Copyhold  Estate  as  a  further 
Security  for  the  re-payment  of  the  Mortage  Money ; 
and  that  in  the  mean  time  the  said  Copyhold  should  be 
charged  therewith )  and  that  the  Deeds  and  Writings 

T  T  4 
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1816.  belonging  thereto  should  remain  with  Willetts,  and  his 

Heirs  and  Assigns,  as  a  Security  for  the  re-payment  of 
the  Mortgage-Money. 


Wainewright 
Elwell. 


On  the  24th  August  1811,  Elizabeth  Elwell  made 
her  Will,  whereby,  after  devising  to  her  Brother 
William  a  certain  Freehold  Estate,  part  of  the  Property 
devised  to  her  by  her  Father,  she  bequeathed  '^  all 
other  her  Freehold,  Copyhold,  and  Personal  Estates 
whatsoever  and  wheresoever,  unto  her  friends  Thomas 
Waifiewright  and  Edward  Smallioood,  their  Heirs  and 
Assigns,  for  ever,  upon  Trust,  as  soon  as  conveniently 
might  be  after  her  Decease,  and  when  he  or  they,  in 
his  or  their  discretion,  should  think  fit,  sell  and  dispose 
of  all  her  said  Freehold,  Copyhold,  and  Personal  Estate 
and  Effects,  either  by  public  Auction  or  private  Con- 
tract, and  by  and  with  the  Money  arising  fix)m  such 
Sale  or  Sales,  pay  off  and  discharge  the  Sum  of  3,000/. 
due  to  said  Benjamin  Willetts  on  Mortgage,  which  she 
had  advanced  to  her  Brother  William,  and  all  other  her 
Interest,  Debts  (except  a  Debt  therein  mentioned,  for 
which  she  was  guarantee).  Funeral  Expenses,  and  the 
Costs,  Charges,  and  Expenses  of  that  her  Will,  apd  the 
Trusts  thereof ;  and  pay,  distribute,  and  divide  the  same, 
in  manner  following  (that  is  to  say);  to  her  friend 
Dorothy  Stubbs,  Spinster,  500/.;  to  her  Sister  Nelly, 
1,000/.;  and  as  to  all  the  residue  thereof,  she  gave  the 
same  unto  and  amongst  her  Brothers  and  Sisters  (that 
is  to  say)  Edward  Elwell,  William  Eltvell,  and  Nelly 
Elwell,  equally.  Share  and  Share  alike,  they  paying  to 
her  Aunt,  Mrs.  Plant,  10/.  per  Annum  during  her 
natural  life.  And  she  further  willed,  that  inasmuch  as 
she  had  directed  the  Trustees  to  pay  said  3,000/.  to  the 
said  Benjamin   Willetts,   she  desired  that  the  Sum  of 


CASES  IN  CHANCERY.  62g 

750/.  should  be  deducted  out  of  her  Brother  William's  ^816. 

Share  of  the  Residue,  and  be  considered  as  Money  on  _,. 

W  AINEWRrOHT 

Account  of  his  Share  of  the  residue  thereof.     And  her 

Mind  and  Will  further  was,  and  she  did  thereby  ex-       Elwell. 

pressly  declare,  that  in  case  her  said  Brother,  Edward 

Elwell,    (the  Defendant)   should   have  or  claim  all  or 

any  part  of  the  Copyhold  Estate  left  to  her  under  her 

late  Father's  Will,  then  and  in  such  Case  she  willed 

and  directed  that  the  full  value  thereof  should  be  de* 

ducted  and  retained  by  her  said  Trustees  out  of  his 

Share  of  the  said  Residue  so  bequeathed  to  him  as 

aforesaid,  and  to  be  divided  among  the  other  residuary 

Legatees/'    The  Bill  prayed,  that  the  Defendant  might 

be  decreed  to  sunrender  one  undivided  Moiety  of  the 

said  Copyhold  Estate  to  the   Lord  of  the  Manor  of 

Walsall,  according  to  the  custom  of  the  said  Manor,  to 

the  use  of  the  Plaintiffs,  to  hold  to  them  and  their  Heirs, 

according  to  the  Custom  of  the  said  Manor. 

Edward  Elwell,  by  his  Answer,  insisted,  that  the 
legal  Estate  of  the  undivided  Moiety  of  the  Copyhold 
Estate,  devised  to  Elizabeth  Elwell,  was  vested  in  him, 
Elizabeth  Elwell  having  never  surrendered  the  same  to 
the  use  of  her  Will;  and  stated,  that  the  Plaintiffs  had 
sold  the  Freehold  Estates  of  the  late  Elizabeth  Elwell, 
and  thereout,  and  out  of  her  other  Property,  had  paid 
Willett's  Mortgage,  and  all  her  other  Debts ;  and  that 
the  Surplus  arising  from  the  Sale  of  the  Freehold  Estate 
and  her  other  Property,  exclusive  of  the  Copyhold 
Estate,  was  more  than  sufficient  to  pay  all  her  Lega- 
cies; and  submitted  whether  he  ought  to  be  called 
upon  to  make  his  Election  concerning  the  same,  until 
the  Plaintiffs  should  have  come  to  an  accoimt  for  the 
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1816.  other  Property  and  Eflfects'of  the  Testator,   and  the 

amount  thereof  shall  have  been  ascertained. 
Wainewi^ight 

_   ^'  Sir  Samuel  RomiUu,  and  Mr.  HeaU,  for  the  Plain- 

Elw»ll.  xO-   /  n 

tiffs  (a): — 

It  has  hitherto  been  undecided,  whether,  in  a  Case 
like  the  present, ,  the  Heir  at  Law  is  compellable  to 
surrender.  No  doubt  the  Moiety  of  Elizabeth  Elwell 
passed  in  Equity,  though  not  at  Law ;  but  it  has  never 
been  decided  that  the  Heir  at  Law  is  not,  in  a  Case 
like  this,  bound  to  surrender.  A  Devisee,  unlike  an 
Heir  at  Law,  has  no  Estate  until  Admittance.  She  was 
not  admitted ;  and  did  not,  nor  could,  surrender  to  the 
use  of  her  Will ;  her  Will,  therefore,  did  not  pass  the 
legal  Interest  in  the  Copyhold ;  and  it  is  necessary  that 
the  Defendant,  the  Heir  at  Law,  should  surrender,  to 
give  effect  to  her  Bequest. 

Mr.  Bell,  and  Mr.  Belt,  for  the  Defendants : — 

Elizabeth  Elwell  had  an  equitable  Interest,  which 
she  could  have  passed  by  Assignment,  and  the  Assignee 
might  have  compelled  the  Heir  at  Law  to  surrender; 
but  it  does  not  follow,  that  where  there  is  a  Devise  of 
the  equitable  Interest,  in  favour  of  a  volunteer,  the 
Court  will  obUge  the  Heir  at  Law  to  surrender.  The 
Heir  at  Law  is  always  favoured ;  and  it  is  only  in  cer- 
tain Cases  where  the  want  of  a  Surrender  is  supplied ; 
but  it  has  never  been  supplied  in  favour  of  a  Devise  to 
Persons  who  are  mere  volunteers,  such  as  these  Plaintiflls 
are.  Here  the  Devisor  was  not  admitted,  and  no  sur- 
render viras  made  to  the  use  of  her  Will.    If  she  had 

(a)  The  Arguments  Ex  relatione. 
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Wainewrioht 


been  admitted,  the  Court  would  not  have  supplied  the  181G. 

want  of  a  Surrender  to  the  use  of  the  Will,  much  less 
will  it  interfere  when  both  Admittance  and  a  Surrender 
are  wanting.  Vernon  v.  Vernon  (6)  shows,  that  the  Elwill, 
Devisee  of  a  Copyhold  Estate  which  had  been  sur- 
rendered to  the  use  of  a  Will,  having  died  before  Ad- 
mittance, her  Devisee,  though  afterwards  admitted, 
cannot  recover  in  Ejectment,  his  Admittance  having 
no  relation  to  the  last  legal  Surrender.  They  cited 
also  Floyd  v.  Wektead,  3d  December  1777  (c),  where 
Sir  T.  Sewell  refused  to  assist  a  Devisee,  a  volunteer, 
against  the  Heir. 

Sir  Samuel  Romilly,  in  Reply : — 
The  Case  is  certainly  new.  Vernon  v.  Vernon  did 
not  decide  it.  In  that  Case,  Mr.  Justice  Lawrence  says, 
"  It  may  be  considered  in  Equity^  that  the  Heir  at  Law 
of  Earl  Thomas  is  a  Trustee  for  the  Devisee  of  Lady 
Harriet ;  and  Equity  may  in  that  Case  oblige  the  Heir 
to  surrender  to  such  Devisee,  and  then  the  Title  will  all 
appear  regular ;  but  in  order  to  ascertain  whether  the 
Devisee  has  an  Equity,  he  must  apply  to  a  Court  of 
Equity." 

Suppose  an  Agreement  to  purchase  a  Copyhold,  and 
the  Vendee  dies,  after  having  devised  the  Copyhold, 
surely  the  Devisee  might  compel  the  Heir  at  Law  of 
the  Vendor  to  surrender.  The  Heir  at  Law  must  be 
considered  as  a  Trustee,  and  compellable  to  surrender. 

The  Vicb-Chancellor — [After  stating  the  facts 
of  the  Case] : — 
The  question  here  is,  whether  the  Plaintiffs,  Devisees 

(6)  7  Eaat,  8. 

(c)  See  this  Case  stated  from  a  MS.  note  in  5  l^ast,  p.  137. 


Wainewrigiit 

V. 
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1816.  of  Elizabeth  Elwell,  upon  the  Trusts  stated  in  her  Will, 

can  compel  the  Defendant  to  be  admitted,  and  surrender 
this  Copyhold.  The  Prayer  of  the  Bill  is,  that  he  may 
Elwell  ^  decreed  to  surrender;  but  as  he  has  not  been  ad- 
mitted, he  must  not  oniy  surrender,  but  be  admitted. 
It  is  a  new  and  important  Question. 

It  appears  from  the  Authorities,  that  a  Surrenderee 
may,  in  some  cases,  before  admission,  and  though  there 
is  no  Surrender  to  the  use  of  his  Will,  pass  his  equitable 
Interest ;  and,  in  other  cases,  he  cannot.  A  Purchaser 
of  a  Copyhold,  to  whom  a  Surrender  has  been  made, 
but  who  has  not  been  admitted,  may  devise  his  equitable 
Interest,  or,  more  properly  speaking,  his  right  to  the 
Copyhold  (c);  and  in  King  v*  King  {d)  it  was  deter- 
mined, that  an  Equity  of  Redemption  of  a  Copyhold 
may  be  devised,  without  a  Surrender  to  the  use  of  the 
Will ;  and  in  many  cases  it  has  been  held,  that  a  Cestui 
que  Trust  of  a  Copyhold  Estate  may  devise  without  a 
Surrender  to  the  use  of  his  Will  (e) ;  but  an  Heir  at  Law 
cannot,  before  Admittance,  devise  a  Copyhold  descended 
to  him  (f). 

Elizabeth  Elwell,  the  Testatrix,  took  merely  a&  a 
volunteer,  under  her  Father's  Will,  and  not  as  Heir  at 
Law,  or  as  a  Purchaser  for  a  valuable  consideration, 
and  she,  thus  circumstanced,  and  not  having  been 
admitted,    devises    the  Copyhold  to  strangers,    mere 

(c)  Davies   v.   Beversham,  Macnamara  v,  Jones,  1  Bro. 

2  Freem.  157 ;  S.  C.  Nels.  76,  C.  C.  481. 

and  in  3  Ch.  Rep.  76 ;  Green-  (e)  Carr  v.  Ellison,  3  Atk. 

hill  V.  Greenhill,     2    Vern.  74. 

679-  (/)  Smith  r.  Trigga,  1  Str. 

(<0  3  P«  Wms.  358  ;  and  see  487. 
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volunteers.    It  is  not  a  Case^  in  which  a  Court  of         isie. 
Equity  will  supply  a  Sun-ender,  as  in  the  Case  of  a  Pur-     '        "*        ' 
chaser,  a  Wife,  a  Child,  or  Creditors;  these  Devisees  Wainewbight 
are  pure  volunteers,  who  cannot  be  assisted  against  the       _ 
Heir  at  Law. 

It  is  clear,  from  Vernon  v.  Vernon  (A),  that  this  Tes- 
tatrix, not  having  been  admitted,  could  not,  according 
to  the,  opinion  of  the  Judges  in  that  Case,  pass,  by  her 
Will,  a  legal  Estate  in  the  Copyhold,  whatever  might  be 
the  Relief  which  a  Court  of  Equity  would  give. 

The  Testatrix,  here,  not  having  been  admitted,  took 
nothing  under  her  Father^s  Will,  though  he  surrendered 
to  the  use  of  his  Will ;  for  as  Lord  Coke  says,  "  Admit- 
tance is  the  life  and  perfection  of  the  Copyholder's 
Estate,  and  before  Admittance  the  Tenant  is  not  a 
perfect  Copyholder  (t)."  Till  Admittance  the  Title  is 
in  progress,  inchoate  and  incomplete,  Uke  a  Bargain 
and  Sale  without  Enrolment,  a  Feoffment  without 
Livery  of  Seisin,  or  a  Presentation  without  Induction. 
In  the  Case  of  Miss  Jefferies{k),  a  Copyhold  in  Fee 
was  devised  to  her,  by  one  who  had  surrendered  the 
same  to  the  use  of  his  Will,  and  she  not  having  been 
admitted,  and  attainted  of  Felony,  and  hanged,  the 
question  was,  whether  her  Interest  in  the  Copyhold 
was  such  as  to  entitle  the  Lord  by  Forfeiture,  and  the 
Court  strongly  incUned  against  the  Lord,  but  did  not 
absolutely  decide  the  question. 

An  Heir  at  Law  before  Admittance  may  do  many 

{h)  7  East,  t. 

(t)  Suppl.  to  Coke's  Copyb.  sect.  4. 

(it)  2  Wile.  13, 16. 
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18 16.  acts,  which  a  Devisee  before  Admittance  cannot  do. 
A  Devisee  before  Admittance  has  no  Estate  in  the 
Copyhold ;  it  remains  in  the  Devisor ;  she  has  neither 

Elwsll.      J^'  ***  ^'  ^'  *^  ''*^»  ^  phrase  borrowed  from  the  Civil 

Law,  and  importing,  that  there  is  no  right  to  Possession, 
or  any  right  of  Action.  A  Devisee  not  admitted,  having 
no  Estate,  she  cannot  give  an  Interest  she  has  not. 
Not  being  recognized  as  Tenant  on  the  RoUs  of  the 
Manor,  by  Admittance,  she  cannot  do  any  valid  act 
in  the  disposition  of  the  Copyhold.  This  was  the 
situation  of  Elizabeth  Elwell  when  she  made  her  Will ; 
and  therefore  it  is  clear  that  nothing  passed  by  Law 
under  her  Will.  During  her  life  she  might  at  any  time 
have  been  admitted  under  the  Surrender  made  to  the 
use  of  her  Father's  Will ;  but  not  being  admitted,  there 
was,  after  her  Father's  death,  and  during  her  life,  no 
Tenant  to  the  Lord,  and  no  Fine  paid  him;  and  all 
this  was  owing  to  her  negligence  and  laches  in  not 
perfecting  her  incipient,  inchoate,  right  to  the  Copy- 
hold. This  is  not  the  Case  of  a  good  Tenant  to  the 
Lord,  actually  admitted  and  clothed  with  a  Trust ;  nor 
is  it  the  Case  of  an  Heir  at  Law,  but  of  an  individual 
having  no  Estate  before  Admittance,  and  only  an  in- 
complete legal  Title. 

It  is  quite  clear  that  she  had  no  equitable  Title, 
distinct  from  her  incomplete  legal  Title.  It  is  not  every 
one  who  has  an  incomplete  legal  Title  that  has  therefore 
an  equitable  Title.  A  Purchaser  not  admitted  has  a 
right  to  the  Estate ;  but  this  Testatrix  had  nothing  to 
constitute  an  Equity,  independent  of  her  incomplete 
legal  Title.  Her  will  passed  nothing, — it  had  nothing 
to  operate  upon — she  had  no  Estate  whatever  in  the 
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Copyhold.    The  Defendant,  the  Heir  at  Law,  is  entitled  18I6. 

to  be  admitted  either  as  Heir  at  Law  of  the  Surrenderor,     *        "        ' 
or  as  Heir  at  Law  of  the  Surrenderee,  in  virtue  of  the  Waikewrioht 
devise  to  Eliza  Ehoell,  and  her  Heirs.    He  is  entitled       ^  well 
to  the  full  legal  Title,  and  he  takes  it  by  Descent  (/), 
from  his  Father.    The  Heir's  Title  being  indefeasible  at 
Law,    on  what  ground  are  the  Plaintiffs  entitled  to 
relief  in  Equity  ?     If  the  Court  were  to  give  relief  in 
this  Case,  it  must  in  all  Cases  of  a  common-law  Con- 
veyance of  the  Equity  give  relief,  as  well  as  in  every 
Case  of  a  Devise ;  and  the  Lord  might  thus  be  deprived 
of  his  Fines,  and  the  Party  have  all  the  privileges  of  a 
Tenant,  without  performing  a  Tenant's  duties,  or  being 
liable  to  forfeiture. 

If  relief  is  to  be  given  in  Equity  in  this  Case,  why 
did  not  the  Plaintiff  in  Vernon  v.  Vefiwn  (a  Case  similarly 
circumstanced),  prosecute  his  claim  in  this  Court  ? 

In  a  modem  Publication,  it  is  laid  down,  generally, 
that  ''  a  Surrenderee  is  now  r^aided  as  having  such 
an  Interest  in  the  Premises  as  may  be  the  ot]ject  of 
a  Devise,  or  Assignment  (m)."  He  is  right  in  saying, 
it  may  be  assigned,  but  the  Cases  he  cites  do  not 
warrant  him  in  saying,  generally,  it  may  be  devised; 
for  Davis  v.  Beversham  (n),  there  cited,  was  the  Case  of  a 
Purchaser,  who,  dying  before  Admittance,  might  clearly 
Devise  his  equitable  Interest,  becsiase,  by  the  Contract, 
he  instantly  acquired  a  right  to  the  Copyhold,  and  the 
Vendor  became  a  Trustee  for  him  of  the  Estate  (0). 

(0  5  Burr.  1764.  md   also   in    N^.  76,    and 

<m)  Watldnt  on  Copyholds,  3  Cb.  Rep.  4. 

p.  103.  (0)  See  Woolamt  v.  Clap- 

(n)  2  Freera.  157.  S.  C.  9 ;  ham,  1  T.  U.  601,  8, 9. 
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1816.  There,  the  Lord  had  a  Tenant  on  the  Rolls.    The  same 

point  was  determined  in  Greenhill  v.  Greenhill  (/>).  But, 
though  a  Purchaser  to  whom  a  Copyhold  is  surrendered, 
Elw'ell.  ^*^  ^^  Equity  which  he  may  devise,  it  does  not  follow 
that  every  Surrenderee  has  an  Equity  which  he  can 
devise. 

Smith  T.  Triggs  (9),  a  Case  much  considered,  has 
decided  what  I  before  mentioned,  as  to  the  Heir  taking 
in  this  Case  the  legal  Estate,  by  descent  from  his 
Father,  the  Will  in  favour  of  Elizabeth  Elwell  not 
having  taken  effect  for  want  of  Admittance.  In  that 
Case,  Jane  Day  surrendered  a  Copyhold  to  the  use  of 
her  Will,  and  devised  it  to  her  Daughter  Jane  Day, 
who,  before  Admittance,  devised  it  to  the  Defendant 
Triggs,  and  died  without  any  Surrender  or  Admittance ; 
and  it  was  held  that  Triggs  had  no  Title  for  want  of  an 
Admittance  by  Jane  Day,  and  also  for  want  of  a  Sur- 
render to  the  use  of  her  Will. 

In  Wilson  v.  WeddalPs  Case(r),  it  was  decided, 
that  if  a  Copyhold  be  surrendered  to  J.  S,,  it  is  of 
no  effect  until  he  is  admitted  Tenant;  and  if  before 
Admittance  J.  S.  suiTcnders  to  another,  a  Stranger,  who 
is  admitted,  yet  nothing  passes  to  the  Stranger  by  this 
Admittance. 

In  Shewen  v.  Wr(Mt{s),  it  was  determined,  that  until 
the  Admittance  of  the  Surrenderee  of  a  Copyhold  upon 

(p)  Preced.  Cha.  and  S.  C.  {q)  1  Str.  487. 

a  Vern.  679.      This  appears  '   (r)  Yelv.    144,    and    men- 

to  be  the  settled  doctrine ;  but  tioned  in  Suppl.  Coke's  Copy, 

see  2  Dick.  403,  and  1 5  Ves.  20. 

391,  in  Note.  {s)  5  East,  13a. 
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Mortgage,  the  Surrenderor  continues  the  legal  Tenant,  1810. 

and  he .  cannot  devise  ,the  Equity  of  Redemption  even 

after  the  Surrender  made,  without  a  new  Surrender  to 

the  use  of  his  Will;  but  the  legal  Estate  on  his  Death       Elwell. 

descends  to  his  Heir  at   Law.    I  mention  this  Case, 

to  show  that  the  Mortgage  made  to  WUletts  by  the 

Testatrix,  is  of  no  importance,  even  if  she  had  been 

admitted,  and  had  suiTcndered  to  him ;  because  to  give 

effect  to  her  Will,  she  must,  notwithstanding,  have  made 

another  Surrender  to  the  use  of  her  Will.    The  same 

point  was  determined  in  Kenebel  v.  Scrafton  {t),  and 

also  in  Floyd  v.  Aldridge,  which  is  quoted  from  a  MS. 

in  the  Argument  of  Shewen  v.  Wroot  (w),  where   Sir 

Thomas  Sewell  held,  that  the  Mortgagor  not  having 

surrendered  to  the  use  of  his  Will,  the  Estate  did  not 

pass  at  Law,  and  Equity  would  not  assist  a  Volunteer 

against  the  Heir. 

These,  I  believe,  are  the  only  Authorities  applicable 
to  this  Case. 

I  have  thus  endeavourckl  to  show,  on  Principle  and 
Authority,  Elizabeth  Elwell  had  not  such  an  Estate  in 
the  Copyhold,  that  she  could  pass  it  by  Will,  without 
a  Surrender,  and  her  Devisee  being  a  mere  Volunteer, 
and  the  Copyhold  not  wanted  for  Debts,  the  Plaintiffs 
are  not  entitled  to  call  upon  the  Defendant  to  surrender. 

I  shall  not,  however,  dismiss  the  Bill,  for  Elizabeth 
Elwell  seem^  to  have  thought  that  the  Bequest  of  the 
Copyhold  might  be  disputed ;  and  in  case  it  was  disputed 
by  the  Defendant,  she  directs  the  full  value  of  the  Copy- 

(0  8  Ves.  30.  (w)  5  East,  137. 

U  u 
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1816.  hold  should  be  deducted  from  his  Share  of  the  Residne 

bequeathed  to  him ;  and  as  he  insists  that  he  ought  not 

to  be  put  to  his  Election  until  the  Accoimts  have  been 

Elwell.        taken,  and  the  amount  of  the  Residue  ascertained,  an 

Account  must  be  directed. 


AN 
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TO    THE 


PRINCIPAL     MATTERS. 


A. 
ACCIDENT. 

See  Ship,  i. 

ACTION. 
See  Bankruptcy,  6. 

ADVANCE  OF  CAUSE. 
See  Practice,  4, 

AGREEMENT. 

See  Demurrer,  3. 
Vendor  and  Vendee. 

1.  Specific  performance  refused, 
of  ail  agreement  to  sell  an  estate 
in    fee,    by  one  who  supposed  he 


was  absolute  owner  of  the  estate» 
when  in  fact  he  was  only  tenant 
for  life,  under  a  settlement,  with  a 
proviso,  empowering  him  to  pur- 
chase *'  an  estate  in  fee  simple  in 
possession,  in  some  convenient  place 
or  places  in  England,  of  equal  or 
better  value ;  and  to  settle  the  same 
to  him  in  lieu  of  the  settled  estate, 
which  was  then  to  be  his  own. 
[Howell  V.  George]         -     Poge  i 

2.  The  want  of  mutuality  in  a  con< 
tract  a  sufBcient  ground  on  which 
to  resist  a  specific  performance. 
[Ibid.] 12 

3.  Misrepresentation  of  the  value  of 
an  estate  a  sufficient  ground  to 
resist  a  specific  performance. 

QiMer«,  Whether  where  vendor,  entitled 
only  under  an  agreement,  sells  to 

another 

V  u  ^ 


t4o 

another,  such  vendee  can  object 
to  a  specific  performance,  on  the 
ground  of  the  statute  of  32  Hen.  8. 
c.  9.     [Wall  V.  Stubbs]     -    -      80 

4.  Specific  performance  of  a  pur 
chase  agreement  refused,  no  good 
title  being  made  to  a  part  of  the 
estate,  which  though  very  small 
in  proportion  to  the  whole  pur- 
chase, was  essential  to  its  enjoy- 
ment; and  the  defendant,  who  was 
let  into  possession,  being  afterwards 
turned  out  by  the  plaintiffs.  [Knafch- 
bally  Bart,  and  others  v.  Grueber] 

153 

5.  Specific  performance  decreed  against 

a  purchaser,  without  a  reference  as 
to  the  title;  upon  possession — a 
correspondence — and  no  objection 
to  the  title  till  two  years  after  the 
abstract  was  delivered.  [Margra- 
vine 0/ Anspachw.  Noel]    -     '310 

6.  A  voluntary  agreement  indorsed 
oil  a  lease  by  one  not  a  party  to 
it,  but  only  a  remainder- man,  not 
binding.     [Douling  v.  Mill]     541 

7.  Bill  against  an  executrix  to  enforce 
a  parol  agreement  by  her  testator, 
when  single,  to  settle  an  annuity 
on  the  plaintiff,  a  married  woman, 
separated  from  her  husband,  who 
lived  with  the  testator:  general 
demurrer    allowed.     [Matthews  ^v, 

J^]    -     - 558 


INDEX. 

.\DJOURNMENT  Ot  CHOICE 


OF  ASSIGNEES. 
See  Bankruptcy,  21. 


ANNUITY. 

See  Bankruptcy,  24. 

Annuity  granted  in  consideration  of 
a  reversionary  interest  in  stock, 
need  not  be  enrolled  under  stat. 
17  Geo.  3.  c.  26.  [Broxvn  v.  Dowth- 
waite]     -------     446 


ANSWER. 

See  EviDENCK. 

Practice,  1.  9.  ii.  20.  21.  22. 

ARREST. 

1 .  A  person  arrested  on  his  return 
from  proving  a  debt  under  a 
commission,  discharged,  and  or« 
dered  to  be  paid  the  costs  of  the 
application       -      -       -      -       49 

2.  A  defendant,  who  had  been  attend- 
ing, with  his  solicitor,  a  warrant 
before  the  Master  to  produce 
papers,  and  was  arrested  on  leav- 
ing the  Master's  office,  discharged 
from  the  arrest.  [Franklyn  v.  Co/- 
qhoun]     -     -     -     -      -      -       580 


ALLOWANCE  TO   BANKRUPT. 


ASSIGNEES. 


See  Bankruptcy,  7. 


See  Bankrupcy,  21. 
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AITACHMENT. 
See  Practice,  21,  as. 

ATTESTATION. 
See  Will,  1. 

AUCTIONEER. 
See  Vbndor  and  Vbndee,  7. 

BANKRUPTCY. 
See  Plea,  4.— Receiver,  1. 

1.  No  authority  id  bankruptcy  on 
the  petition  of  an  equitable  mort- 
gagee by  deposit  of  deeds,  to  order 
a  sale  of  the  estate,  where  there  is 
a  subsequent  mortgagee  of  the. 
equity  of  redemption  who  objects, 
and  has  not  proved  under  the 
commission;  the  proper  remedy 
being  by  bill.    [Ex  parte  Topham] 

38 

2.  An  order  for  an  inquiry  before 
commissioners,  or  an  issue,  to  try 
whether  a  debt  proved  was  usurious 
merely  on  a  deposition  of  the 
bankrupt  as  to  the  usury,  refused. 
[Ex  parte  Burt ;  and  see  ex  parte 

Campbell,  2  Rose,  s^]    -        -    46 

3.  Though  an  order  be  made  on  a 
petition  in  bankruptcy,  directing 
costs  to  be  paid  to  the  petitioner, 
personally,  this  does  uot  take  away 
the  lien  of  the  solicitor  for  his 
costs.    [Ex  parte  Bryant]     -     49 

4.  /.  il.  before  her  bankruptcy,  being 
pressed   to  discharge  a  debt,    and 


r>4i 

giving  to  her  creditor  a  draft  on  the 
executor  of  a  debtor  of  hers,  which 
drafl  the  executor  promised  to  dis- 
charge on  receiving  assets,  is  a 
good  equitable  assignment  of  the 
debt,  and  available  against  the  as- 
signees of  J.  R,  [Ex  parte  Alder- 
son  and  another]      -       -      -     53 

5.  Commissioners  fees,  under  a  com- 
mission of  bankruptcy,  are  payable 
by  the  attorney  to  the  commission ; 
and  if  not  paid,  he  will,  on  petition, 
be  ordered  to  pay  them.  [Ex  farte 

Gfiffith]  {S.C.2Ro8e,2A^)   -     66 

6.  On  a  petition  by  a  bankrupt  to 
supersede  his  commiriision,  the' 
Court,  in  a  plain  case,  will  order 
a  supersedeas,  though  the  petition- 
ing creditor  desires  an  issuez-^or  an 
action.      [Ex  parte  Gallimore]    67 

7.  Bankrupt,  under  a  joint  commis- 
sion, not  entitled  to  an  allowance, 
though  the  joint  estate  pays  ten 
shillings  in  the  pound,  unless  both 
joint  and '  separate  creditors  who 
have  proved,  are  paid  ten  shillings 
in  the  pound.  If  one  partner  only 
has  obtained  his  certificate,  no  al- 
lowance is  given  to  the  partner  who 
has  obtained  his  certificate,  the 
allowance  being  only  jointly  claim- 
able.    [Ex  parte  Powell]      -      68 

8i  A  bankrupt  who  has  not  surren- 
dered, cannot  petition  to  supersede 
his  commission.  [Ex parte  Roberts 
— Ex  parte  JFclls]      -       -     -     7a 

9*  A  separate  commission  will  not  be 
superseded  at  the  instance  of  the 
creditors  under  a  joint  commission, 
u  u  3 
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if  the  joint  commission  cannot  be 
sustained       ------    72 

10.  Sugar  sold,  payable  (or  by  the 
custom  of  the  trade,  two  months 
after  the  sale,  does  not  create  a 
debt  to  support  a  commission,  until 
the  time  of  credit  has  elapsed.  [lb. 
and  see  Moss  v^  Smithy  1  Camp. 

489.] 

11.  Petition   to   supersede   a  second 

commission,  must  be  served  on  the 
assignees  under  the  first.    [Ex  parte 
Irvine]     ------.74 

13.  Bankrupt  petition  witnessed  by 
the  agent  of  the  attorney  who 
presented  the  petition,  not  a  suf- 
ficient compliance  with  the  ge- 
neral order  requiring  the  attesta- 
tioiT  of  the  attorney  who  presents 
the  petition.    [Ex  parte  Weston] 

75 

13.  Order   upon  assignees  under  49 

Geo,  3.  c.  121,  s.  19,  to  deliver 
up  possession,  and  execute  an  as- 
signmenty  or  surrender,  of  the 
bankrupt's  benefit  in  a  lease«  where 
the  lease  itself  had  been  deposited 
in  the  hands  of  a  third  person  as  a 
security.  [Ex  parte  dunes']    -    76 

14.  Attorney,  under  the  circum- 
stances, ordered  to  pay  the  costs  of 
an  improper  petition  in  bankruptcy. 
[Ex  parte  Cuthberi]     -    -     -     78 

15.  Motion  on  Saturday  the  nth,  the 
last  day  for  presenting  a  petition 
against  a  bankrupt's  certificate,  that 
a  petition  prepared,  but  not  pro- 
perly signed,  might  be  ordered  to 
be  received  on  Monday  the  1 3th, 


INDEX. 


and  considered  as  presented  on  the 
nth,   refused.     [Ex  parte  Emmet t] 

111 

16.  Expense  of  a  provisional  assign- 
ment not  allowed,  except  where  an 
extent  is  apprehended.  Ex  parte 
M^Williams  in  re  Graham]    -     141 

[Note. — The  Reporter  is  apprehensive 
that  he  did  not  exactly  catch  the 
Vice-Chancellor's  expression ;  for 
when  it  is  necessary  to  carry  on  a 
trade,  or  when  it  is  apprehended  a 
landlord  will  distrain  for  rent,  or 
property  is  perishable,  a  provisional 
assignment  has  been  considered  as 
proper.] 

17.  Mortgagee  of  a  bankrupt's  estate, 
allowed,  on  petition,  to  bid  for  the 
same,  on  a  sale  of  the  mortgaged 
estate.  [Ex  parte  Marsh  in  re  Car^ 
/,//]  -..---.    -     148 

18.  The  Court,  will,  at  its  discretion, 
order  commissioners  to  accept  the 
surrender  of  a  bankrupt  after  the 
usual  time  for  surrendering  has 
elapsed,  although  the  assignees  ob- 
ject. [Ex  parte  Shiles.  S.  C. 
1  Rose,  381]    -    -    -     -    -     248 

19.  A  conunission  issued  on  a  denial, 
concerted  by  bankrupt  and  his  sis- 
ter, the  petitioning  creditor,  super- 
seded, with  costs.  [Ex  parte  Btn- 
mer  and  another]    -    •    -    -  250 

lo.  Title  of  a  petition  in  bankruptcy 
allowed  to  be  altered,  on  paying 
the  costs  of  the  day.  [Ex  parte 
^f»] 309 
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21.  Commissieoers  have  power  to 
adjourn  nieet^pg  for  the  choice  of 
assignees.  [Ex  parte  Garland  and 
Pratt.    S.  C.  3  Rose,  361.]       318 

22.  The  Court  in  bankruptcy  will  it- 
self decide  on  the  validity  of  an 
equitable  mortgage,  without  a  re- 
ference to  the  Con^niissioners ;  but 
when  the  equitable  mortgage  is 
established,  a  reference  I^^y  be 
made  to  the  Commissioners  to  as- 
certain what  is  due  upon  it.  [Ev 
parte  Jennings]      -     -     -     -     33 1 

23.  On  a  bill  filed  by  the  assignees  of 
a  bankrupt,  to  recover  money  to 
which  the  bankrupt  was  entitled  in 
right  of  his  wife,  the  usual  refe- 
rence was  made,  to  consider  pro- 
posals for  a  settlement  on  the  wife 
and  childrep.  The  Master  having 
approved  a  settlement  of  the  whole 
property  on  the  wife  and  children, 
exceptions  were  taken  to  his  report, 
and  allowed,  and  he  was  directed 
to   review  his   report     [Beresford 

•  and  another  v.  Hobsan  and  others] 

362 

[Note. — It  was  afterwards  agreed  be- 
tween the  parties,  that  the  wife 
should  hayc  biflf  the  prpperty.] 

24.  Where  the  grantor  of  an  annuity 
secured  by  real  property  becomes 
a  bankrupt|  ^d  arrears  of  the  an- 
nuity become  due  after  the  bank- 
ruptcy, the  real  security  will,  on 
the  petition  of  the  grantee,  be  or- 
dered to  be  soldi  and  the  produce 
applied  in  satisSskction  of  so  much 


of  the  arrears  and  value  of  the  an- 
nuity, as  the  same  will  extend  to 
satisfy,  and  Uie  grantee  be  allowed 
to  prove  the  residue  under  the  com- 
mission.    [Ex  parte  Xey]     -    426 

25.  Solicitor  on  his  own  behalf  pre- 
senting a  petition  in  bankruptcy, 
an  attestation  was,  on  an  applica- 
tion for  that  purpose,  dispensed 
with«     [Ex  parte  Kingdom]    -  446 

26.  Husband  and  wife  assign  to  twQ 
creditors  of  the  husband  a  contin- 
gent interest,  to  which  the  wife 
would  be  entitled  if  she  survived  a 
particular  person.  The  creditors 
insure  the  wife's  Hie.  She  dies  be- 
fore the  contingent  interest  fell  in, 
and  the  creditors  receive  the  in- 
surance money.  The  husband  be- 
ing a  bankrupt,  the  creditors  only 
allowed  to  prove  the  amount  of 
what  was  due  to  them  after  deduct- 
ing the  money  recei'^ed  from  the 
Insurance  Office,  minus  the  sum 
paid  for  the  insurance  and  expenses. 
[Andrews  ex  parte]      .     -     -     573 

27.  Set-off,  and  joint  proOf  allowed, 
in  bankruptcy,  under  th"^  circum- 
stances.   [Huckey  ex  parte]  -    577 

28.  Order  for  goods  by  two  partni^rs ; ' 
afterwards  partnership  dissolved ; 
a  bill  fjr^yrn  on  t)ie  two  partners, 
but  accepted  only  by  one,  lyho 
carried  on  a  separate  tr%4^>  and  the 
goods  delivered  to.  hio),  no  claimi 
can  be  made  on  the  other  partner. 

On  a  dissolution  of  pajrtiieirsbipi  the 
retiring  partner  sells  th^  coocem 
u  u  4 
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with  the  partnership  property,  to 
the  other ;  but  some  of  the  partner- 
ship property  remains  in  the  part- 
nership names,  and  in  the  order  and 
disposition  of  both.  They  after- 
wards become  bankrupts,  and  se- 
parate commissions  iss^ue  against 
them.  There  being  property  out- 
standing in  the  partnership  names, 
the  joint  creditors  cannot  prove 
under  the  separate  commission 
against  the  retiring  partner.  [Har- 
ris and  others  ex  parte]  -  -  583 
sg.  A  creditor  who  assents  to  and 
acts  under  an  absolute  bill  of  sale 
for  the  benefit  of  creditors,  but  does 
not  sign  the  deed,  cannot  after- 
wards sue  out  a  commission  against 
the  debtor  on  the  ground  that  the 
absolute  bill  of  sale  was  an  act  of 
bankruptcy.  [Ex  parte  Shaw  and 
another] 598 

30.  A  petition  to  prove  a  debt,  and 
to  stay  a  bankrupt's  certificate,  al- 
lowed, the  delay  in  proving  being 
accounted  for.   [Birch  ex  parte]  600 

31.  Assignees  not  justified  in  delaying 
the  payment  of  dividends  on   the 

« ground  that  notice  has  been  given 
them  by  a  third  person  of  a  claim  j 
upon  the  dividends,  no  petition  hav-  ! 
ing  been  presented  by  such  claim-  , 
ant  within  a  reasonable  period  after 
such  notice  of  claim.     [Alsopp  and 
others  ex  parte]     -     -     -     -     603 

32.  Equitable  mortgagee  praying  a 
sale  of  mortgaged  estate,  pays  tlie 
costs  of  the  petition,  and  of  the  as. 
signees  appearance  to  it,  not  out  of 
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the  produce  of  the  mortgaged  estate, 
but  personally ;  but  if  the  assignee* 
oppose  the  petition  on  frivolous  or 
mistaken  grounds,  they  pay  the 
costs  occasioned  by  such  opposi- 
tion.    [Home  ex  parte]     -     -  623 

33.  On  a  petition  by  a  person  found 
a  bankrupt,  to  supersede  his  com- 
mission, on  the  ground  that  he  has 
not  committed  an  act  of  bankruptcy, 
the  Court,  though  there  is  no  affi- 
davit on  the  other  side  in  support 
of  the  commission,  or  notice  that 
the  proceedings  would  be  produced, 
will  look  into  the  proceedings  to  see 
if  there  is  an  act  of  bankruptcy. 
[Vypmd  ex  parte]   -     -     -     -  624 

BEQUEST. 
5ecWiLL. 

BILL  BROKER. 
See  Usury,   1. 

CERTIFICATE. 
Sec  Bankruptcy,  16.  31. 

CHARITY. 
See  Trust,  1. 

COMMISSION  FOR  EXAMINA- 
TION OF   WITNESSES. 

See  Practice,  6. 

CONDITION. 
See  Will,  8. 
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CONTEMPT. 
See  Practice,  3.  530. 

COPYHOLD. 

See  Will,  9. 

COSTS. 
See  Lien. 

1 .  Full  costs  may  be  given  on  the  al- 
lowance of  a  demurrer,  though  an 
application  for  the  same  is  not  made 
until  three  weeks  after  such  allow- 
ance.    [IVoodv.DijneUy]   •     -  32 

2.  Security  for  costs  refused,  an  an- 
swer being  (owing  to  mistake]  iiled 
after  the  defendant  knew  the  plain- 
tiff' was  gone  abroad.  [Dyott  v. 
Dj/otq 107 

3.  The  plaintiff  in  a  bill  of  discovery 
must  pay  all  the  expenses  of  the 
defendant,  occasioned  by  resisting 
motions  made  in  the  cause  by  the 
plaintiff.  [Noble  v.  Garland  and 
others] 344 

4.  In  all  bills  for  the  recovery  of  an 
estate,  the  question  arises  upon  the 
construction  of  some  instrument, 
and  the  parties  litigate  at  the  peril 
of  costs.    \Hampson  v.  Brandwood] 

394 

COVENANT. 

Quare, — Whether  on  a  covenanty  in  a 
lease  for  99  years,  determinable  on 
three  lives,  that  upon  the  death  of 
either  of  the  lives,  &c.  on  request, 


and  payment  of  20/.  &c.to  grant  a 
new  lease  for  another  term  of  99 
years,  deternunable  with  the  life  of 
a  new  person  to  be  named,  under 
the  same  yearly  rents,  covenants, 
&c'.,  the  lessee  is  entitled  to  a  co- 
venant for  renewal  in  such  new 
lease.     [DowUng  v.  Mill]      -  541 

CERTIFICATE. 
See  Bankruptcy,  7. 

CREDIT. 
See  Bankruptct,  10. 

ASSIGNMENT  OF  DEBT. 
See  Bankruptcy,  4. 

DEBT  TO  SUPPORT  A  COM- 
MISSION. 

See  Bankruptcy,  10. 


DECREE. 
See  Practice,  19. 

DEMURRER. 

See  Title  Agreement,  4. — Costs,  i. 
— Plea,  5. — Practice,  25. 

1.  A  demurrer  for  multifariousness 
allowed,  the  bill  being  against  seve- 
ral purchasers  and  others,  {Brookes 
and  another  v.  Lord  Whitworth  and 
other%]     -------86 

3.  Demurrer  to  a  bill  against  the 
representative  Qf  a  deceased  tenant 
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for  life,  for  an  account  of  equitable 
waste  committed  by  him,  overruled. 
\^Marquuof  Lamdowne  v.  Marchio* 
ness  of  Lansthwnc]  -  -  •  -  116 
3.  On  a  bill  for  a  specifio  perform- 
ance of  a  purchase  agreement, 
against  husband  and  wife,  in  which 
there  was  a  statement,  that  the 
wife  had  separate  monies  and  pro- 
perty, of  a  larger  amount  than  the 
purchase- money,  and  an  interro- 
gatory in  support  of  such  state- 
ment, a  demurrer,  by  her,  allowed. 
[Francis.  V.  fVigzell]     -     -     .  258 

DEPOSIT. 
See  Vendor  and  Vendee,  7. 

DIVIDENDS. 
See  Dakkkuptcy,  31. 

DISCOVERY- 

See  Demurrer,  3. — Plea,  4.— . 
Practice,  i6. 

DOWER. 
See  Venpob  and  Vendee,  10. 

EJECTMENT  BILL. 
See  Plea,  1. 

EQUITABLE  MORTGAGE. 

9^e  BaVI^RUptcv,  I.  22, 

EQUITABI.E  WASTE. 
See  Demurrer,  2. 


EVIDENCE. 


An  nndwer,  though  not  used  as  evi- 
dence  in  the  cause,  may  be  read  as 
to  costs.  [Howell  y,  George}    -    13 

EQUITY  OF  WIFE  AND  CHIL- 
DREN TO  A  SEITLEMENT 
OUT  OF  WIFE'S  PROPERTY 
CLAIMED  BY  HER  HUS- 
BAND. 

See  Bankruptcy,  23.— Will,  a. 

EXAMINATION. 
See  Practice,  14. 

EX   EPTIONS. 
See  Practice,  14.  23. 

EXCHAJ4GE. 
See  Partition,  1. 

EXECUTOR. 

Executor,  to  whom  negligence  was 
imputable,  charged  with  the  arrears 
of  rent  unreceived,  and  balances  in 
hi^  hands,  together  ^ith  interest 
at  four  per  cent,  and  the  costs  of 
(he  suit,  relating  to  such  arrears 
and  balances.  [Tebbs  and  others 
V.  Carpenter  and  others]       -      290 

FEES. 

CO^IMISJIIPN^RS  Fs^S,    IN  BaNI^- 
RUfTCy. 

See  Bankruptcy,  5. 
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FEML*.  COVERT. 

Sec  Bankruptcy,  23. — Settle- 
ment, 4. 

FRAUD. 
See  Ship,  1. 

FREIGHT  (Lien  on). 
See  Ship,  2. 

GENERAL  ORDERS. 

Lord  Rassli/H\6ih  February  1794, 
See  Costs,  1. 

Ibid.     -     .     8tb  May  -  -  1794. 
See  Bankruptcy,  i. 

Lord  Eldon\  lath  August  1809. 
See  Bankruptcy,  13.  14. 

GIFT. 

A  letter  to  executors  expressing  a 
consent  that  a  sum  of  500/.  was 
proper  to  be  given  to  the  daughter 
of  the  deceased  husband,  held  not 
to  amount  to  a  gift  of  so  much  in 
the  executors  hands,  the  intention 
lo  give  not  being  perfected  and 
carried  into  execution.  [Cotteen 
V.  Missing'j      -----     176 

GUARDIAN. 

See  Practice,  is. 

Guardian  appointed,  on  petition,  to 
an  orphan  infant  without  prop^ty, 


to  consent  to  her  marrij^e.    [In  re 
M.  L.  WooUcomhe^  an  infaiit]     213 

ILLEGITIMATE  CHILDREN. 
See  Will,  2. 

INFANT. 
See  Guardian. 

INJUNCTION. 

See  Mortgagor  &  Mortgages,  3. 
— Practice,  15, 

Injunction  to  restrain  a  sheriff  from 
executing  a  Jieri  facias  against  the 
furniture  and  ell'ects  of  the  defendant 
at  law,  which,  with  a  house  and 
land,  had  been  let  by  him  to  the 
plaintiff,  who  was  in  possession,  re- 
fused.    [Gantm  v.  JspUn]  f    150 

INQUIRY    BEFORE   THE 
MASTER. 

On  the  hearing  of  the  cause  an  in- 
quiry will  not  be  directed  before 
the  Master,  unless  a  ground  for  it 
is  laid  in  the  pleadings     -    ••414 

INQUISITION. 

1.  Application  for  leuve  to  travtfse 
an  inquiaition,  refuted,  no  evidence 
being  produced,  except  the  oath  of 
the  applicant,  to  invalUata  the  ip« 
quisitioo.     [In  re  Sadies]     r    581 

3.  A  mere  trustee,  it  seems,  sal  al- 
lowed to  trgverse      »    #*    1^    lUd. 
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INSURANCR. 
See  Bankruptcy,  26. 

INTERROGATORY. 

See  Will  1. — Witness. 

ISSUE. 
See  Bankruptcy,  G. 

LEASE. 
See  Covenant. 

LEGACY. 

1.  Legacy  to  three  persons,  to  be  paid 
as  soon  as  the  legatees  should  ar- 
rive in  Elngland,  or  claim  the  same, 
provided  they  should  arrive  or 
claim  the  same  within  three  years 
after  the  testator's  death;  and  if 
they  should  not,  part  of  the  amount 
of  the  legacies  to  go  over.  The 
legatee  over,  claiming  the  legacy, 
a  reference  was  directed  to  the 
Master,  to  inquire  whether  the 
three  persons  had  arrived  in  Eng- 
land, or  claimed  the  legacy,  within 
the  three  years.  [Burgess  v.  Ro- 
binsofi]    ----»--     172 

9.  An  unlimited  bequest  of  the  inte- 
rest of  ^ock,  passes  the  principal 
also.    [Stretch  v.  Watkins']  -     253 

3.  Willy  from  its  tenor,  construed  to 
give  vested  legacies   •     .     -    Ibid. 

4.  Maintenance  allowed  where  prin- 
cipal and  interest  of  a  legacy  to  a 
child  is  vested,  although  the  interest 


is  directed  to  accumulate  until  le^ 
gatce  attains  twenty-one.     -     Ibid. 

LIEN. 

See  Vendor  and  Vendee,  4. 

See  Ship,  2. 

Though  an  order  be  made  on  a  |)etl- 
tion  in  bankruptcy,  directing  costs 
to  be  paid  to  the  petitioner  per- 
sonally, it  does  not  take  away  the 
lien  of  the  solicitor  for  bis  costs. 
[Ex  parte  Bryant]     -     -     -     -  49 

LOSS. 
See  Recovbry. 

MAINTENANCE. 
See  Legacy,  4. 

MEMBER  OF  PARLIAMENT. 
See  Practice,  26. 

MISRE1»RESENTAT10N. 
See  Agreement,  3. 

MORTGAGOR  &  MORTGAGEE. 

See  Bankruptcy,  1.17. — Rests. 

1.  Mortgagee  in  possession  holding 
over,  after  payment  of  his  prin- 
cipal and  interest,    charged    with 
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the  balance,  and  interest.    [Quar' 
rellv.Beckford]    ...     -     269 

2.  A  fourth  order  made,  for  enlarging 
the  time  for  payment  of  mortgage 
money,  under  the  circumstances* 
[Edxvards  y.  Cunlife]       -     -     287 

3.  A  mortgage  of  a  ship  at  sea  (the 
forms  required  by  the  registry 
acts  being  observed),  held  to  be 
valid;  and  injunction  granted  to 
prevent  an  improper  indorsement 
on  the  certificate  of  the  registry  of 
the  ship.  [Thompson  and  another 
V.  Smith  and  others]   -     -     -     395 

MULTIFARIOUSNESS. 
See  Demurrer,  1. 

MUTUALITY  in  CONTRACTS. 
See  Specific  Performance,  2. 

NEGLIGENCE. 
See  Executor,  1. 

NEXT  of  KIN. 
S^e  Settlement,  1,  2. 


PAROL  EVIDENCE. 
See  Will,  3. 

PARTIES. 

Residuary  legatees  not  necessary  par- 
ties to  a  suit  against  an  executor. 
[Brawn  V.  Dowthwaite"]    .     -    446 


PARTITION. 

1 .  There  being  on  a  bill  for  a  parti- 
tion, infant  cestuis  que  trmt  defen- 
dants, the  conveyance  Ti^as  directed 
to  be  respited  until  they  attained 
twenty-one.'  {^Attorney  General  v. 
Hamilton']   -     -     -     -     -     -     214 

2.  Semhle^  a  power  to  exchange  does 
not  warrant  a  partition.       -     Ibid, 

PARTNERS. 

Sec  Bankruptcy,  28. 

One  partner  may  agree  with  a  re- 
tiring partner  to  give  him  a  sum 
for  the  concern,  though  they  know 
the  partnership  to  be  insolvent,  pro- 
vided no  fraud  on  creditors  was 
intended.     \Ex  parte  Peake"]   -  346 

PAYMENT. 

The  receiver  of  the  profits  of  a  col- 
liery, paying  a  creditor  on  the 
colliery  with  a  bill,  which  was  not 
honoured,  the  colliei^  remains  lia- 
|}]e  to  the  payment  of  the  original 
debt,   [See   also  ex  parte  Seddon^ 

2  Cox,  49;    Drake    v.    Mitchel 

3  East,  251]  and  the  receiver  be- 
ing about  to  pass  his  accounts,  in 
which  accounts  he  took  credit  for 
the  receipt  given  by  the  creditor  on 
the  payment  by  bill,  and  a  balance 
being  due  on  such  accounts  to  the 
receiver  who  had  become  a  bank- 
rupt, the  creditor  on  giving  up  the 
bill  directed  to  be  paid  out  of  the 
balance  payable  to  the  receiver. 
\Tempest  v.  Ord[\     -     -    -    -     90 
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PETITION  IN  BANKRUPTCY. 
Ste  BAi^kRUPtcT,  11. 

PLEA. 

1.  Plea,  to  an  ejectment  bill  stating 
outstanding  leases,  and  praying  re- 

^  lief,  thot  there  are  no  such  leases, 
allowed.  [Armitnge  v.  fVadsxvorth] 

189 

2.  Plea  to  a  bill  on  the  face  of  it 
demurrable,  overruled.  [Billing  v. 
Flight]        - 230 

3.  Plea  of  title,  to  a  bill  by  an  appro- 
priate rector  for  tithes,  overruled. 
[Heathcoie  v.  Aldridge]    -     -     236 

3.  Plea  covering  too  much,  overruled. 
[S'oel  and  others  v.  JVardj  Bhint, 
and  another]     -    -     -    *    -    322 

4.  Plea  of  bankruptcy,  to  a  bill  by 
bankrupts,  flecking  a  discovery  in 
aid  of  their  defence  to  an  action, 
and  payment  of  the  balance  found 
due  to  them  on  the  taking  of  the 
accounts,  and  an  injunction  in  the 
mean  time,  overruled.  [Loxvndes  v. 
Toflor] 423 

5.  Tfa«  defendatit  in  his  answer  stated 
facts  which  had  occurred  since  the 
filing  of  the  bill;  upon  which  the 
plaintiff  amended  his  bill,  stating 
the  facts  more  fully;  and  there- 
upon, the  defendant  pleaded  as  to 
party  demurred  as  to  other  part, 
and  answered  the  rest  of  the 
amended  bill.  Plea  and  demurrer 
overruled.    [Knight  v.   Matthews] 

566 


ORDERS. 
See  Gemsral  Orders. 


POWER. 
See  Partition,  2. 

u  Husband  not  entitled  to  have  a 
defective  execution  of  a  power  in 
his  favour,  by  his  wife,  supplied. 
[Moodie  v.  Rtid]  -    -    -     -    516 

2.  Quitre,  whether,  when  a  power  is 
given  to  be  executed  by  a  will, 
signed  and  publtsbed  in  Uie  pre- 
sence of,  and  attested  by,  two  or 
more  credible  witnesses,  a  will 
signed  by  the  testatrix,  and  attest- 
ed, geilerally,  thus,  witness  B.  H, 
and  /.  J/,  is  a  good  execution  of 
the  power*  [Mooiie  v.  Rdd  and 
others]   -------    517 

POWER    OF  ATTORNEY. 
See  Practice,  8. 


PRACTICE. 

See  Costs-Injunction-Receiver. 

1.  An  answer  ordered  to  be  taken  ofl 
the  file,  it  purporting  to  be  an 
answer  to  tbe  bill  of  five  com- 
plainants only,  when  there  were 
six.     [Cope  v.  Parry']        -     -     83 

2.  A  second  application  to  enlarge 
publication  allowed,  though  cause 
set  down,  the  same  being  so  fttr  oHi 
in  the  paper,  that  it  was  improbable 
it  would  t)e  heard  before  the  time 
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for  the  enlarged  publication  expired. 
[Moody  and  Ux.  v.  Leemin^"]    -  85 

3.  Upon  an  order  that  a  defendant 
^hall  be  released  from  the  Fleet  on 
paying  the  costs  of  his  contempt, 
or  a  tender  of  the  ^ame,  the  war- 
den of  the  Fleet  must  release  him, 
on  an  affidavit  of  a  tender  of  the 
costs.     [Anenpnous]      -      -     109 

4.  Cause  set  down  to  obtain  a  decree 
pro  confesso  advanced  in  the  paper 
on  motion.     [Hart  v.  Ashion]  175 

5.  Bill  filed  against  two  partners,  and 
one  being  abroad,  the  subpoena 
against  him  permitted  to  be  served 
on  the  partner  here.  [Coks  v. 
Gurnet^]      ------     187 

6.  Motion  for  a  commission  to  exa- 
mine witnesses  abroad,  before  the 
time  for  answering  had  expired, 
refused.  [Cheminant  and  others  v. 
De  La  Cour  and  others]     -     -  ^08 

7.  On  a  reference  of  title  on  a  bill  for 
a  specific  performance,  the  refe- 
rence may  extend  to  all  that  con« 
cems  the  title,  but  not  to  other 
matters ;  it  may  be  e^Uended,  there- 
fore, to  inquire,  whether  it  appeared 
by  the  abstract  in  the  pleadings 
mentioned,  that  a  good  title  could 
be  made.  Jennings  v.  Hopton]  in 

8.  Power  of  attorney  executed  in 
Paris  in  the  presence  of  two  wit- 
nessed, and  authenticated  by  a  no 
tary  of  Paris,  and  an  affidavit  here, 
verifying  Ae  signature  of  the  No- 
tary, ordered  to  be  acted  upon  by 
the  Accountant-General.  [Lord 
Kinnaird  v.  Ladi^  Sattoun]    -    227 


9.  An  answer,  stated  to  be  the  joint 
and  several  answers  of  two,  but 
sworn  only  by  one,  ordered  to  be 
taken  oflf  the  file,  with  costs. 
[Cooke  ▼.  Westair\     >.    *    ^     265 

10.  Oil  motion,  after  to  order  to  dis- 
miss bill  for  want  of  pixxsecution 
supported  by  affidavit  ad  to  merits, 
and  ikccoanting  for  the  delay,  the 
bill  retained  on  the  terms  of  paying 
co^\&y&ic.[BeUinghamv,Brutff\  265 

11.  Motion  by  defendant  to  take 
answer,  defective  in  the  title,  off 
the  file,  and  to  amend  and  re-swear 
it,  allowed  on  payment  of  costs. 
[White  s.Godbold]    -     -     -     269 

12.  Guardian  appointed  of  an  infant 
to  put  in  his  answer,  and  his  pre- 
sence in  Court  dispensed  with,  on 
an  affidavit  of  his  inability  to 
attend  from  illness.  [Hill  v.  Smith 
and  others]      -     .    -    .    .     290 

13.  When  defendant  does  not  appear 
at  the  hearing  of  the  cause,  and  on 
the  usual  affidavit  a  decree  is  ob- 
tained, and  it  is  afterwards  moved 
to  set  down  the  cause  again,  the 
Court  will  direct  a  particular  day 
on  which  it  is  to  be  heard.  [Mar- 
gravine of  Anspach  v.  Noel]  -  313 

14.  Guardian  appointed  for  a  de- 
fendant to  put  in  his  examination. 
[Attorney   General  v.  fFaddington] 

341 

15.  Ex<ieptions,  under  the  circum- 
stances, allowed  to  be  taken  fUmc 
pro  tuncy  to  the  Master^s  report  of 
insufficiency  of  answer,  though  after 
such    report,    a   plea   and  further 


652 

answer  were  put  in,  and  plea  over- 
ruled, [Noel  and  another  v.  fVard, 
Blunt  and  another]     -     -     -     339 

16.  Amendment  of  bill  after  excep- 
tions to  answer  allowed,  does  not 
prejudice  an  injunction  previously 
obtained.     [Adnei/  v.  Flood]      449 

17.  Exceptions  nunc  pro  tunc  may  be 
filed  to  an  answer  to  a  bill  of  dis- 
covery. [Baring  and  others  v. 
Prinsep  and  otheis]     -     -     -     526 

18.  An  order  was  made,  that  de- 
fendant should,  within  four  days, 
put  in  an  answer  to  interrogatories, 
or  in  default  a  Serjeant  at  arms  to 
go  against  him.  He  put  in  an  in- 
sufficient answer,  and  upon  motion, 
the  Serjeant  at  arms  was  directed 
to  take  him.     [JVaton  v.  Jai/]  527 

19.  The  recognizance  of  a  surety  for 
a  receiver  being  entreated,  and  an 
action  brought  against  such  surety, 
an  application  was  made  by  him 
for  a  reference  to  see  what  was  due, 
and  for  an  order  for  payment  by 
instalments,  and  for  an  injunction 
to  stay  proceedings  at  law.  An 
order,  by  consent,  was  made  ac- 
cordingly, on  paying  the  costs  of 
the  application,  and  of  proceedings 
consequent  on  the  order.  [  Walker 
v.  Wild] 528 

20.  Creditor  allowed,  on  motion,  to 
prove  his  debt  under  a  decree  upon 
a  creditor's  bill,  though  money 
apportioned  amongst  the  creditors, 
and  transferred  to  the  accountant- 
general,  on  paying  the  costs  of  the 
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motion,  and  of  re-apportioning  the 
funds.     [Angell  v.  Haddon]      529 

2 1 .  The  costs  of  insufficient  answers 
are  provided  for  by  a  general  rule. 
When  defendant  is  in  custody  for  a 
contempt  for  not  putting  in  an 
answer,  and  he  puts  in  an  answer, 
to  which  the  plaintiflf  excepts,  he 
cannot  recover  his  costs  under  the 
process  of  contempt,  and,  it  seems, 
he  loses  them.  [Const  and  others 
v.  Ebers]     --.---     530 

-22.  A  motion  for  time  to  put  in  an 
answer,  made  on  the  same  day  an 
attachment  is  sealed,  is  irregular, 
the  attachment  being  considered  as 
sealed  the  first  moment  of  the  day 
on  which  it  issues.  [Stephens  v, 
Neale] -    550 

23.  If  an  answer  is  put  in  the  same  day 
on  which  an  attachment  for  want 
of  an  answer  issues  ;  the  attachment 
has  precedence.   [Ibid,]     -     -    55i 

24.  Exceptions  allowed  to  be  taken 
to  a  report,  though  no  objections 
were  made  before  the  Master  while 
the  report  was  in  the  draft,  and  the 
report  confirmed  nisi ;  a  special  case 
being  made.  [Pennington  v.  Lord 
Mwicaster] 555 

25.  After  time  obtained  to  answer,  a 
motion  will  not  be  granted  for  leave 
to  demur,  unless  under  special  cir- 
cumstances, as  surprise ;  merits 
only  not  being  a  sufficient  ground 
for  the  application.  [Bruce  v.  AHen] 

556 

26.  A  demurrer  in  the  Vice  Chancel- 
lor's paper  cannot  be  directed  by 
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him,  to  be  heard  at  an  earlier  day 
than  the  paper  mentions,  but  may 
be  advanced  to  the  head  of  the 
paper  on  that  day.  [Anonymous]  557 
36.  A  bill  against  a  member  of  par- 
liament, praying  relief,  may  be 
taken  pro  confesso,  under  the  45 
Geo.  3.  c.  124,  which  act  is  not 
confined  to  bills  of  discovery  only. 
ILoganv.Grantf  M.P,]      -     626 

PRIZE  COURT. 


See  Prohibition. 


PROHIBITION, 


il 


Prohibition  refused  to  Judge  of  the 
Prize  Court,  to  eujoin  him  from  pro- 
ceeding in  a  case  involving  a  ques- 
tion of  prize.  [Ex  parte  la/nch  and 
another]     -------  15 

PROVISIONAL  ASSIGNMENT. 
See  Bankruptcy,  17. 

PUBLICATION. 
See  Practice,  2. 


PURCHASE  MONEY. 
Set  Vendor  and  Vendee,  1.  2. 

RECEIVER. 

1.  A  receiver  will  not  be  appointed 
merely  because  an  e.xecutrix  is 
poor.     [Howard  y,  Papera\    -    142 
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2.  If  an  executor  become  a  bankrupt 
a  receiver  will  be  appointed ;  sed 
quterc,  if  the  testator  knew  the  ex- 
ecutor was  a  bankrupt  when  he 
constituted  him  executor,  whether 
a  receiver  woidd  be  appointed. 
[Gladdm  v.  Stoneman]  p.  1 43  in  note. 

RECOVERY. 

Where  a  lease  and  re-lease  were  made 
to  create  a  tenant  to  the  praecipe  in 
a  recovery,  and  the  lease  was  lost ; 
it  was  held  to  be  a  case  to  which 
the  relief  given  by  the  14  Geo.  2, 
c.  20,  s.  5,  applies.  [Holmes  v. 
AilsbieJ^   --     -----551 

RESTS. 

On  a  decree  against  a  mortgagee  in 
possession  to  actount,  rests  cannot 
be  made  by  the  Master,  unless  di- 
rected by  the  decree.  [Webber  v. 
HwU] 13 

SECURITY. 
See  Costs,  2. 

SEPARATE  ESTATE. 
See  Settlement,  4. 

SETT-OFF. 
See  Bankruptcy,  27. 

Xx 


654  INDEX. 

SETTLEMENT. 


See  Bankruptcy,  23.-V0LUNTARY 

Settlement. 

1.  A  settlement  of  personalty  "  to 
"  next  of  kin  in  equal  degree,''  passes 
the  property  to  a  surviving  sister, 
in  exclusion  of  children  by  a  de- 
ceased brother,  [Anon,  p.  36,  and 
tee  WimhUs  v.  Pitcher  y  laVes.  434.] 

s.  On  a  settlement  of  personalty,  **  to 
the  next  of  kin  of  the  said  A.  P.  of 
her  own  blood  and  family,  as  if  she 
had  died  sole  and  unmarried,''  the 
next  of  kin  take  as  under  the  statute 
of  distributions.  [Cotton  Vr  ScO" 
rancke]     -------    45 

3.  A  settlement  of  '^  all  and  singular 
the  two  third  parts  of  all  and  every 
the  whole  of  my  property,  goods, 
&c.  belonging  to  me  in  the  em- 
pire of  Great  Britain,  and  the  East 
Indies,  lately  willed  and  devised 
unto  me  by  Major  John  Missing," 
held  to  pass  only  two  thirds  of  such 
property  as  then  remained,  and  did 
not  extend  to  such  parts  of  the 
property  as  had  been  spent  previous 
to  the  settlement.  [Cotteen  v.  Mis^ 
sing] 176 

5.  Settlement  by  a  lady,  about  to 
marry,  of  her  property  in  trustees, 
for  her  own  sole  use,  benefit  and 
disposition,  gives  a  separate  estate. 
[Ex  parte  Ray] 199 

6.  Limitation  in  a  deed,  declaring  the 
uses  of  a  copyhold  to  the  use  and 
behoof  of  the  first  male  issue  law- 


fully begotten  by  the  settler,  whieh 
should  attain  the  age  of  3 1 ,  and  to  llie 
heirs  and  assigns  of  such  male  iasue 
for  ever,  charged  and  chargeable, 
&c.  and  for  default  of  such  naale 
issue,  to  the  use  and  behoof  of  all 
and  every  the  daughter  and  daogh- 
ters  of  the  settler  lawfully  beg^Ftten, 
and  to  their  several  heirs  and  as- 
signs, for  ever,  to  hold  as  tenants 
in  common,  discharged  of  any 
further  or  other  limitation  over; 
and  for  default  of  such  issue,  then 
over;  held  to  vest  a  fee  in  three 
daughters  of  the  settler,  his  only 
children,  and  who  died  unmarried 
in  his  lifetime;  and  that  plaintiflf 
was  entitled  aa  heir  at  law  to  them 
in  exclusion  of  the  devisees  of  the 
settler.  [Hampson  V.  Brdndwooi 
and  others]    ------  381 

7.  Where  a  legacy  is  left  to  &  feme 
covert,  and  the  assignees  of  the 
husband  agree  with  the  executors, 
on  a  claim  made  for  a  settlement, 
to  take  a  part  of  the  legacy,  and 
the  feme  covert  dies,  leaving  a 
child,  such  child  is  entitled  to  the 
residue  of  the  legacy^  under  the 
contract.  [Lloyd  v.  Williams]    450 

8.  The  child  of  a  feme  covert,  a  lega- 
tee, has  no  equity  to  insist  on  a 
settletnent  after  the  death  of  the 
mother,  unless  there  is  a  contract, 
or  a  decree  for  a  settlement  in  the 
lifetime  of  the  mother    -    -     ilnd- 

SHERIFF. 
See  Injunction,  1. 


INDEX. 
SUIP. 

SefMORTGAG0RANDM0RTOAQ£E,3. 

1.  If  on  the  sale  of  a  ship  there  is 
no  hill  of  sale,  or  indorsement  of 
the  certificate  of  registry,  no  relief 
can  be  given  in  equity  on  the  ground 
of  accident  for  fraud.  [Thompson  v. 
Leake] 39 

A  ship  sailed  with  ballast  from  Lon- 
don to  Jamaica,  and  was  sold  du- 
ring her  voyage  there,  and  after- 
wards sailed  from  Jamaica  to  Lon- 
don, with  goods  shipped  on  a  con- 
tract with  the  owners  of  the  ship  at 
the  time  of  the  shipping.  The 
quondam  owners  have  no  hen  on 
the  freight  due  in  respect  of  the 
voyage  from  Jamaica.  [Ex  parte 
Hiiq 61 
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act,  and  motion  for  an  injunction 
refused.     [Clark  v.  Giraud]  -    511 


SUBPCENA. 
See  Practice,  5. 


SPECIFIC   PERFORMANCE  OF 
AGREEMENTS. 

See  Agreement. 

STOCK. 

C.  being  indebted  to  G.  in  1,000/. 
agreed  to  transfer,  within  a  given 
time,  100/.  per  annum,  long  an- 
nuities, at  the  then  price,  and  in  the 
mean  time  pay  G.  the  dividends, 
and  that  the  debt  of  1,000/.  should 
constitute  part  of  the  purchase- 
money.  The  stock  was  not  pur- 
chased at  the  lime,  and  there  was 
a  rise  in  the  price  of  the  stocks. 
The  agreement  held  not  to  be  usu- 
riousy  or  within  the  stock-jobbing 


2  and  23 

See  Set- 


statutes. 

Statute  of  Distributions : 
Car.  3.  29  Car.  2.  c.  3. 

TLEMEHT,    I.  2. 

Ship  Registry  Acts :— 26  Geo.  3.  c. 
60.  s.  17.  34  Geo,  3.  c.  G8.  s.  14. 
See  Ship,  1. — Mortgagor  and 
Mortgagee,  3. 

Bankrupt's  Allowance: — 5  Geo.  2.  c. 
30.  s.  7.     iSee«BANKRUPTCY,  7. 

Commissioners  Fees : — s  ^^o*  2.  c.  30. 
s.  42.    See  Bankruptcy,  5. 

Petitioning  Creditor's  Debt : — 5  Geo  2. 
c.  30.S.  23.  iSee Bankruptcy,  10. 

Assignees  Option  to  hold  or  give  up 
a  Bankrupt's  Lease :— 49  Geo.  3. 
c.  121.  R.  19.     iSe^  Bankruptcy, 

14. 

Buying  pretended  Rights  or  Titles: 
— 32  H.  8.  c.  9.  See  Agrf.e- 
ment,  3. 

SUPERSEDEAS. 

Superseding  commission  of  bankrupt- 
cy.    See  Bankruptcy,  6.  8.9. 

I 

SURRENDER  OF  BANKRUPT. 
See  Bankruptcy,  8.  18. 

XX   2 
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TENANT  FOR  LIFE. 
Sec  Demurrer,  3. 

TITHES. 
Sec  Plea,  3. 

TITLE. 
5ec  Practice,  7. 

TITLE  DEEDS. 
See  Vendor  and  Vendee,  3. 

TRAVERSE. 
See  Inquisition,  1. 2. 


D  E  X. 

3.  £•  being  indebted  toG.  1,000  /.  agreed 
to  transfer,  within  a  given  time^ 
100/.  per  annum  long  annuities, 
at  the  then  price,  and  in  the  mean 
time  pay  G.  the  dividends,  and  that 
the  debt  of  1,000/.  should  consti- 
tute part  of  the  purchase-money. 
The  stock  was  not  purchased  at 
the  time,  and  there  was  a  rise  in 
the  price  of  the  stocks.  The  agree- 
ment held,  not  to  be  usurious,  or 
within  the  Stock-jobbing  act,  and 
motion  for  an  injunction  refused. 
[Clark  V.  Giraud]    -     -     -     -  51 1 


TRUST. 

'Sfe  Executor,  1. 

2.  Breach  of  a  trust  created  for  the 
benefit  of  a  charity  by  pulling  down 
a  chapel,  and  selling  the  materials, 
and  converting  burial-ground  to 
other  uses,  relieved  against,  [Ex 
parte  Greenhouse  and  others]     -  92 

USURY. 
See  Bankruptcy,  2. 

1.  Charge  by  a  bill-broker  in  the 
country  of  10  s.  per  cent  commis- 
mission,  on  discounting  a  bill  pay- 
able in  London,  not  usurious.  [Ex 
parte  Benson]     -     -     -     -     -112 

2.  If  usurious  interest  is  not  con- 
tracted for,  the  security  is  not  in- 
validated, by  subsequently  taking 
such  interest.     [  Ex  parte  Jennings] 

331 


VENDOR  AND  VENDEE 
See  Agreement. 

1.  Vendee  in  possession,  objecting  to 
title,  must  pay  in  purchase-money, 
or  give  up  possession.  [Smitk  v. 
Lloyd] 83 

2.  Vendee  in  possession,  objecting 
to  title,  ordered  to  pay  purchase- 
money  into  court,  though  posses- 
sion not  admitted  by  the  answer, 
and  only  shown  by  afBdaviL — 
[Boothby  v.  Walker]  -     .     .     ig^y 

3.  Semble — Bill  does  not  lie  by  a  pur- 
chaser from  a  contingent  remainder- 
man, for  an  inspection  of  title- 
deeds,  in  the  hands  of  tenant  for 
life.  [Noel  and  others  v.  fFard, 
Blunt f  and  others]       -    -     -     322 

4.  Vendor  has  a  lien  on  estate  sold, 
for  his  purchase-money,  though  he 
has  received  bills  from  the  vendee 
in    payment    of    the    same,     ani 
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though  the  vendee  becomes  bank- 
rupt.    [Ex  parte  Peake]     -     346 

5.  A  vendee,  before  a  conveyance, 
having  agreed  xvith  a  tenant,  that 
if  he  had  a  conveyance  by  a  given 
time,  the  tenant  should  quit  at  that 
period,  and  the  tenant  misconstru- 
ing the  agreement,  quitted  before  a 
conveyance  was  made,  so  that  the 
land  was  untenanted  and  deterio- 
rated, the  loss  held  to  fall  upon  the 
vendee,  it  being  occasioned  by  his 
agreement  with  the  tenant.  [Har" 
ford  V.  Furrier]     -     -     -     -     532 

6.  Vendor  not  making  a  title  when 
bill  filed,  pays  the  costs  up  to  the 
report  of  a  good  title     -     -    ibid^ 

7.  Auctioneer,  on  motion  of  vendor, 
ordered  to  pay  a  deposit  into  court, 
minus  his  charges  and  expenses; 
and  vendee  restrained  by  injunction 
from  proceeding  in  hb  judgment 
obtained  in  an  action  against  the 
auctioneer  for  the  deposit.  [y/n- 
nesley  and  another  v.  Muggridge 
and  another]    -----    593 

8.  After  a  report,  which  was  con- 
firmed in  favour  of  a  title  by  one 
Master,  another  Master,  in  another 
proceeding,  made  a  report,  by  which 
the  title  was  affected.  On  motion 
to  refer  the  title  back  to  the  Master 
who  had  reported  there  was  a  good 
title,  an  order  was  made  for  that 
purpose.  [Jeudwine  v.  Akock  and 
another] -    597 

9.  A  vendor  permitting  the  vendee  to 
take  possession,  before  the  com- 
pletion  of  the  title,  without  any  sti- 
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pulation  as  to  the  purchase-money, 
cannot,  on  motion,  have  the  pur- 
chase-money paid  into  court.— 
[Clarke  v.  EUiott]     -     -    -    606 

10.  If  there  be  a  settlement  of  a  rent- 
charge  upon  an  adult  female  before 
marriage,  in  lieu. of  dower,  a  pur- 
chaser of  other  lands  than  those 
charged,  is  not  entitled  .to  look 
into  the  husband's  title  deeds  to 
see  whether  he  had  a  good  title  to 
the  lands  out  of  which  the  rent- 
charge  was  granted.  [Simpson  v. 
Gutteridge]      -----     609 

11.  It  is  no  objection  to  a  title  that 
two  fee  farm  rents,  created  by  let- 
ters patent  by  James  I.  are  not 
shown  to  have  been  extinguished, 
it  being  proved  that  no  claim  had 
been  made  by  the  crown  of  the 
rents  from  the  year  1706,  and  no 
proof  of  any  previous  claim,     ibid, 

12.  It  is  no  objection  to  a  title,  that 
an  assignment  of  a  term  was  exe- 
cuted by  one  executor  only,  though 
the  deed  was  prepared  as  an  assign- 
ment by  two  executors,  one  exe- 
cutor being  competent  to  assign. 

ibid, 

13.  On  a  motion  by  a  vendor  against 
a  vendee  in  possession,  for  a  refe- 
rence to  set  an  occupation  rent, 
the  title  not  being  completed,  an 
order  was  accordingly  mad^  and 
that  interest  at  5  /.  per  cent  upon  the 
deposit,  should,  under  the  circum- 
stances, be  deducted  out  of  such 
rent.  [Smith  v.  Jackson  and  UoydJ] 

618 
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VOLUNTARY  SETTLEMENT. 

1.  A  voluntary  settlemeDt  in  favour 
of  strangeiSy  by  one  not  indebted  at 
tbe  time,  nor  meaning  a  fraud,  good 
against  subsequent  creditors.  [£/o/- 
lofway  and  odiers  v.  Millard  and 
others] 4*4 

WARDEN  OF  THE  FLEET. 
See  Practice,  3. 

WASTE. 
See  Demurrer,  3. 

WILL. 
See  Legacy. 

1.  A  will  held  to  be  well  attested 
though  one  of  the  subscribing  wit- 
nesses was  executor  in  trust  under 
tbe  will.  [Phippsv.  Pitcher i  144. 
S.  C.  6  Taunt.  220.] 

2.  Bequest  of  residue,  after  death  of 
testator's  wife>  to  five  of  his  chil- 
dren, and  to  the  son  of  my  son 
John  Tebbs,  or  his  other  children, 
that  are  living,  held  to  pass  shares 
to  children  of  the  son,  born  after 
testator's  death,  and  before  the 
death  of  his  wife.  [Tchbs  and 
others  v.  Carpenter  and  others] 

290 

3.  Bequest  of  residue  of  real  and  per- 
sonal estate  unto  L.  J.  to  be  placed 
at  interest  until  twenty-one,  or  mur- 
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riage,  and  then  the  whole,  with  ihe 
accumulation^  to  be  paid  to  her,  to 
and  for  her  use  during  her  li(e^  and 
after  her  decease  onto  the  iieirs  of 
her  body  lawfully  begotteoy  equally 
to  be  divided  between  themt  share 
and  share  alike,  and  fordefaul^of 
such  issue,  or  in  case  of  the  death 
of  the  said  L.  /.  before  tweaty-one, 
or  marriage,  such  residue  to  J.  C. 
and  his  heirs  for  ever ;    held,  to 
pass   only    an   estate    for  life  to 
L.  t/.  in  the  residue  of  the  personal 
estate,  and  not  to  her  separate  use; 
and   she  being  married,   and  her 
husband  a  bankrupt,  proposals  were 
directed   for  a  settlement   on  her 
and  her  issue.     [Jacobs  and  Ux.  v. 
Amyatt"]  •---(«»  mote)  376 

4.  Under  a  bequest  by  an  unmarried 
man  ^^  to  my  children  the  sum  of 
''  pounds  sterling  5,000  each,"  pa- 
rol evidence  allowed  to  show  who 
the  testator  considered  in  the  cha- 
racter of  children,  and  they  having 
obtained  a  name  by  reputation, 
admitted  to  take  as  a  class,  though 
illegitimate,  and  not  named  in  the 
will.     [Beachcro/t  v.  Beachcrojt] 

430 

5.  Where  a  legacy  is  left  to  a  feme 
covert,  and  the  assignees  of  the 
husband  agree  with  the  executors 
on  a  claim  made  for  a  settlement, 
to  take  only  a  part  of  the  legacy, 
and  the  feme  covert  dies,  leaving  a 
child,  such  child  is  entitled  to  the 
residue  of  tbe  legacy,  under  the 
contract.  [  Lhyd  v.  WiUiainb]    450 
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The  child  of  a  feme  covert,  a  legatee, 
has  no  equity  to  insist  on  a  settle- 
ment after  the  death  of  the  mother, 
unless  there  is  a  contract,  or  a  de- 
cree for  a  settlement,  in  the  lifetime 
of  the  mother  [Ibid.]      -    -    430. 

6.  A  residue  of  personal  estate,  and 
the  produce  of  real  estate,  was 
directed  hy  will  to  be  divided 
equally  amongst  the  testator's  sons, 
I.  L.,  E,  P.  L.,  B,  L.,  and  G.  L., 
share  and  share  alike,  as  tenants 
in  common,  and  to  the  issue  of 
their  several  and  respective  bodies 
lawfully  begotten ;  but  in  case  of 
the  death  of  any  or  either  of  them 
without  issue  lawfully  begotten, 
living  at  the  time  of  his  or  their 
respective  deaths,  then  the  part  or 
share  of  him  or  them  so  dying  to 
go  to  the  survivors  and  survivor 
equally  share  and  share  alike,  and 
to  the  issue  of  their  several  and 
respective  bodies  lawfully  begotten ; 
held,  that  the  bequests  to  the  four 
sons  passed  absolute  interests,  but 
that  on  the  death  of  one  of  such 
sons  without  issue,  his  share  sur- 
vived to  his  brothers.  [Lyon  v. 
Mitchell] 467 

7.  Bequest  of  personalty  to  J.   for 
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life,  and  after  A,*s  decease  to  the 
heir's  male  of  A's  body  lawfully 
begotten,  for  ever ;  and  for  want  of 
such  issue  to  B,  for  life,  &c.  A. 
takes  the  absolute  interest,  and  the 
bequest  over  to  B,  is  void,  [Tothill 
y.Pitt] 488 

8.  The  testator  bequeathed  to  A,  M. 
''  should  she  survive  and  continue 
unmarried,  all  his  goods,  chattels, 
estate,  and  effects,  at  the  time  of 
his  death,  to  use,  occupy,  and  pos- 
sess the  same  during  the  term  of 
her  natural  life,  and  from  and  im- 
mediately after  her  death,''  he  dis- 
posed of  the  same.  A,  M,  married. 
The  condition  held  to  be  only  in 
terrorem,  [Marples  and  others  v. 
Bainhridge  and  others]     -    -    590 

9.  The  devisee  of  a  copyhold,  who 
has  not  been  admitted,  cannot  de- 
vise  the  same.    [Wainewright  v. 


Elwell] 
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WITNESS. 


See  Will,  1. 


A  witness  objecting  to  an  interro- 
gatory before  the  examiner,  must 
demur.  [Bowman  v.  Rodtoell]    266 
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